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(A) Eſtate in Fee Simple. 
3 i.) Of what Things a man may have Me -- | 


N #fate imports the intereſt which a man has in lands. 
Co. L. 345. 4. | ; | 
Every one who has an eſtate in land, has the inheri- 


Every eſtate of inheritance is a fee- ſimple, or a fee tail. 
An eſtate in fee ſimple is, where a man has an eſtate in lands 
or tenements to him and his heirs for ever. Lit. . 1. 75 
A man may have an eſtate in fee · ſimple of all lands or tene- 


ments, or other things real. Co. L. 1. 6. 


Of lordſhips, advowſons, commons, eſtovers, and all heredita- 
ments. Co. L. 4. a. | N 

So a man may have an eſtate in fee ſimple deſcendible to him 
and his heirs in the iſle of Man; though it be not parcel of the 


1 realm, but a diſtinct territory: for it is grantable by the king un- 


der the great ſeal, and therefore the eſtate in it ſnall be deſcendi- 


dle according to the rules of the common law. Co. L. g. a. 


So he may have a fee-ſimple in things mixt; as in franchiſes, 
liberties, c. Co. L. 2. a. | 

So if a man grants to another and his heirs all woods, under- 
woods, timber-trees or others in ſuch a part of a foreſt, ſaving 
the ſoil ; the grantee has a fee to take in alieno ſolo, R. 8 Co. 
os EO DO 

So in things perſonal; as in an annuity. Co. L. 2. a. 

In a dignity granted to him and his heirs. Co. L. 2. a. 

In a ſwan-mark. 7 Co. 17. . | 

In a part or ſhare of the new-river-water. Ca. Parl. 207. 

So in the patronage of an hoſpital, or other thing created de 
novo, in which there was not a precedent eſtate, a man may have 
a fee to him and his heirs, qualified in a particular manner: As, 
if a queen conſort inſtitutes an _— and reſerves the patro- 
nage ibi &reginis Anglie ſuccedentilus. R. Ca. Ch. 214. 


ut in eſtates in e before ſuch deſultory inheritance it cannot 
be: as the duchy of Cornwall limited to the prince & fliis regis 
 Angliz primogenitis, ſhall not be good, except when limi 
of parliament. K. 8 Co. 16. Vide Rey, (G.) 
Vol. IV. 8 B | 


ted by act 
So 


5 


Arr. 


So a limitation of an advowſon to the queen, and the queens 
her ſucceſſors, ſhall not be good without an act of parliament: 
for there is no perſon againſt whom a demand may be made. 
R. Ca. Ch. 214. | | |: 

If a man gives land to A. and his heirs of the part of his mo- 


ther; the words, of the part of his mother, are void: for none can 


create a new inheritance, or deſcent not allowed by law. Co. 
I. 13. a. | | . DI” 


(A. 2.) By what Words. 


A man cannot have a fee-ſimple by feoffment, or grant, with- 


out the words, to him and his heirs. Co. L. I. ; 


And therefore, if he purchaſes to him in perpetuum, he has only 


for ke. i. 


Or, to him and his affigns for ever. Lit. /. 1. * Vid. 2 Bl. 


Rep. 1185.* | | 

So if he purchaſes to him and his kerr in the ſingular number. 
Co. L. 8. 6. Cont. per 2 F. 1 Rol. 832. K. | | | 

To him or his heirs, in the disjunctive. Co. L. 8. 6. 


So, if it be to 4. & B. & heredibus, without ſaying, ſuis, it 


ſhall be void for the incertainty. Co. L. 8. 6. 1 Kol. 833. J. 20. 

Tho' a warranty be added to them & keredibus ſuis: for this 
cannot enlarge it. 1 Rol. 833. 1. 25. 

So, if by deed, reciting an agreement to convey to H. and his 
heirs, a man grants efovers for eaſement of him and his heirs by 
aſlignment, and if no aſſignment that he and his heir ſhall cut; 
A. has only for life. R. 1 Leo. 2. 1 10 

So, if a natural perſon purchaſes to him and his ſucceſſors, he 
has only for life. Co. L. 8. 6. . 

So, if a body — takes in its natural capacity: as, a leaſe 
to a dean, Oc. for 100 years, and afterwards a releaſe to him 
and his ſucceſſors, it gives to him only for life: for he takes the 
leaſe in his natural capacity. Co. L. 9. 2. | 

So, if a corporation ſole, as a biſhop, parſon, Ec. purchaſes, 
"x has not a fee without the words, /ucceſſors. 1 Kol. 832. 

50. | | | | | 
But a feoffment to B. & keredibus, without ſaying, ſuis, gives 
him a fee ſimple. Co. L.8.b. 
So, to a ſon and the heirs of his father. Semb. Co. L. 220. b. 
So, to B. & liberis ſuis and their heirs; if he has iſſue, it 
gives them a joint-eſtate in fee. Co. L. . a. = | 

[If lands are ſettled on 4. and B. his wife for life, then to their 
child or children, in ſuch proportions, and for ſuch eſtates as the 
ſurvivor ſhall appoint, remainder to the right heirs of A. and 
there is but one child, it ſhall have the wholein fee, and 4. has 


no power to diſpoſe of any thing in caſe of its dying under age. 
| Roe v. Dunt, P.7 G. 3. 2 Will. 336.) | | 


So, to B. heredibus & ſucceſſoribus ſuts, gives a fee. Co. L. . a. 


So a feoffment or grant to a body politick and their ſucceſſors, 
gives them a fee ſimple. Co. L. 8. "3g Fe FN 
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So a grant to the king in perpetuum gives him a fee, without the 
words, his heirs or ſucceſſors : for he never dies. Co. L. q. 5. 
So a feoffment to a corporation aggregate in perpetuum gives a 
fee: for it never dies. Co. L. . 6. 1 Rol. 832.1. 55. 7s 
Or, to a corporation ſole, to be held in frantalmoigne. Co. 
I. 9. 6. 1 Rol. 833. I. 5. er RE | e 
So, if A. re- enfeoffs B. adeo plene as B. enfeoffed him, he has a 
fee without the word, heirs, Co. L. . 3. 2. 1 Rol. 833.1. 2. 
So a grant to the church of B. gives a fee without the word, 
heirs, or ſucceſſors. 1 Rol. 833. J. 3. | 
And a limitation to the right heirs of B. gives a fee without the 
words, and their heirs. 1 Rol. 833.1. 16, | | 
So, by deviſe, a fee may be given without the words, #4is heirs, 
Co. L. g. 6. Vide Deviſe, (N. 4.) 45 | 5 
Or, by fine ſur conuzance de droit come ceo, Qc. Co. L. . b. 
Or, by a common recovery. Co. L. 9. 6. | | 
So a fee paſſes without the words, his keirs, where a man gives 
land with his daughter, Oc. in frank-marriage. Co. L. 9. . 
| * a 1 or joint-tenant releaſes to his companion. 
Co. J. 9. 6. 578 | 
If = lord, Sc. releaſes to the terre-tenant ; which enures by 
way of extinguiſhment. Co. L. . 6. | | 
If a man releaſes a mere right; as, where a diſſeiſee releaſes 
to the diſſeiſor all his right. Co. L. . 6. 
So, if a rent be granted upon partition, for owelty of partition. 
Co. L. , 10. ; Ny | 
So, # a peer be ſummoned to parliament by writ, he has 
a fee in his dignity, without the word, heirs. Co. L. q. 6. Vide 
Dignity, (C. 3.) | | 
do, by the foreſt law, if the king at a juſtice-ſeat, grants to 
another an aſſart in perpetuum, without more, he has a fee. Co. 
L. 10. a. | | : 
So, by cuſtom, a grant of a copyhold, bi £9 fuis, or fibi & 
aſſignatus, may give the inheritance. 4 Co. 29. . Vide Copy- 
| hold, (C. 7.) | ak | 


— 


(A. z.) By what Means. 


A man takes a fee by deſcent, or by purchaſe. . 
When he takes by deſcent, and how it ſhall deſcend, Vide in 
Deſcent, (A.—C. 1. &c. 
A man may purchaſt a fee ſimple by feoffment. Eb, 
Or, by fine, or common recovery; which are of the nature 
of a feoffment upon record. | 
So, - by grant, or by exchange, releaſe, or confirmation, 
which are in the nature of a grant. | | 
So, by bargain and ſale. Vide Bargain and Sale, (B. 1, &c.) 
So, by covenant to ſtand ſeiſed. 2 Covenant, (G. 1, &c.) 
So, by deviſe. Yide Deviſe, (N. 4.) 1 | 
do a man may gain a fee by wrong: as, by diſſeiſin, abate» 
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(A. 4.) When there may be a fee upon a fee. 


A man cannot have a more ample, or greater eſtate of inheri- 
ritance than a fee ſimple. Lit. fe 11. | 

And therefore, where a man is ſaid to be ſeiſed in fee, gene- 
rally, it ſhall be underſtood in fee ſimple. Lit. ſ. 293. 

And eſtates tail, and all other particular eſtates, are derived out 


of a fee ſimple. Co. T. 18. 4. 


And therefore, after a limitation in fee ſimple, abſolutely, 
there cannot be another eſtate in fee limited : for if land be con- 
veyed to A. and his heirs, remainder to B. and his heirs, the re- 
mainder is void. Co. L. 18. a. Fau. 269. 2 Cre. 591. 

So, if two fee ſimples come to one perſon, they are united into 
one eſtate ; as, if tenant in tail, the reverſion to the king, be at- 
tainted for treaſon, whereby the eſtate tail is forfeited to the king; 
yet the king has only one eſtate in fee: for the eſtate forfeited is 
united to the reverſion. Co. L. 18. a. | 

So, if tenant in tail grants his eſtate to the king. Co. L. 
18. a. 

So, if an eſtate tail be made to a villein, by which the lord 
enters, and grants his eſtate to the donor; the donor has but one 
fee. Co. L. 18. 
So, by a grant executed by the party, a fee cannot depend upon 
a fee tho” the firſt fee be not abſolute : as, if land be conveyed 
to A. ſo long as B. has heirs of his body, the remainder 
to C. the remainder is void. Co. L. 18. a. Dub. Yau. 269. 
Acc. Pl. Com. 29. b. | 

But two fee ſimples of the ſame land may, * act of law, be 
in ſeveral perſons: as, if a man gives land in tail to a villein, 
the donor has the reverſion in fee, and if the lord enters, he 
has a fee determinable upon — death of the villein without iſſue. 


D 


So a fee may be limited to another upon a contingeney: as, 
if land be to the uſe of A. and his heirs, and if he dies without 


heir in the life of B. then to C. and his heirs; the eſtate to C. is 


good. R. 2 Cro. 591. 
Sa, if a deviſe be to A. ſo long as B. has iſſue of his body, 


and for want of ſuch iſſue to D. and his heirs ; the deviſe to H. 
| ſhall be good, by way of an executory deviſe, Per Yau. 270. 


So, if a copyhold be granted to A. and his heirs, and if he dies 
within age, and not married, to B. it ſhall be good. 2 Rol. 791. 
J 40. Vide Copyhold, (C. 11.) 

If A. deviſes to his eldeſt ſon. and his heirs, and other land to 
his youngeſt ſon and his heirs, charged with legacies, and if either 
ſon dies before entry or legacy paid, it ſhall be to the Sn ; 
it ſhall be _ to the er. Dub. Fon. 17. 


ESTATES. 


(A. 5.) When it may be variable. 


So a fee ought to be fixed. 1 
And therefore, a grant to the eldeſt ſon of the king, and the 
eldeſt ſons of him and his heirs, kings of England, is not good 
without an act of parliament: for the law does not allow an in- 
heritance to merge and revive, as often as the king has or has not 
an eldeſt ſon. R. 8 Co. 17. 6. Vide Roy, (G.) Fo 

So a feoffment cannot be to the uſe of 4. every Monday, of B. 
every Tueſday, c. 1 Co. 87. a. | 
But an Eſtate, certain in quantity, may be variant as to place: 
as, if A. has 12 acres to him and his heirs to be annually Ae 
in a meadow of 80 acres. Co. L. 4. a. N 

So it may vary as to the perſon; as, there may be a partition, 
that 4. ſhall have the manor of D. for a year, and B. the manor 
of S. and the next year A. the manor of S. and B. the ma- 
nor of D. and ſo alternis vicibus for ever. Co. L. 4. a. 5 

That 4. mall have from Lammas to Eafter, B. from Eafter to 


Lammas. Co. L. 4. a. es 
(A. 6.) What ſhall be a Fee Simple qualified or conditional. 


A fee ſimple eſtate is abſolute, or qualified or conditional. 


G 2-4 | 


As, if land he given to A. and his heirs, tenants of ſuch a 
manor. Co. L. 27. a, .. 3 | 
To the king and his heirs, kings of England. Ca. L. 27. a. 
To B. and his heirs, lords of the manor of D. Co. L. 27. a. 
So, by common law, if a man conveys land to another and 
the heirs male of his body; this will be a fee ſimple conditional. 
Co. L. 19. a. 
Or, 8 huſband and wife, and the heirs of their bodies. 
2 Inſt. 333. e | ; 5 
But a man cannot create a new eſtate of inheritance: and 
therefore, if a man conveys lands to A. and his heirs male, the 
word, male, ſhall be rejected, and he ſhall have it to him and 
his heirs. Lit. /. 31. 8 Ee 
Or, to A. and his heirs female. Lit. /. 31. 
If he conveys lands in gaveltind to A. and his eldeſt heirs, the 
cuſtom ſhall not be defeated; for the word, eldeſt, ſhall be re- 


Jetted. Co. L. 2y. 


Or, lands at the common law to A. and his eldeſt heirs female 
of his body; all the daughters ought to inherit. Co. L. 27. 6. 
The grant of the dukedom of Cornwal by the king to his 


ſon, & ipfius & ſiæredum ſuorum regum Anglia filtis primogenitis 

in regno Angliæ ſuccefſuris, would not have been good, if not con- 

2 by parliament. R. 8 Co. 16, The Prince's Caſe. Co. 
. 5 | | 


83 | | If 
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(A. 7.) If an eſtate, at common law, was given to a man and the heirs 

| What would of his body; by having iſſue, the condition was performed, and 

— 1 the donee might alien. Co. L. 19. a. 1 Kol. 840. J. 15. 

the condi. So, if an eſtate was given to a man and the heirs male of his 

tion, body, the having iſſue a ſon was a performance of the condition. 
VNide Co. L. 19. a. N . 
hut if an eſtate was given to a man and the heirs male of his 

3 | body, who had iſſue a daughter; the condition was not per- 


. formed. Co. L. 19. 4. | 


By . (4.8) If the condition was performed, he who had the fee ſimple 
3 | The effect conditional, by the common law, might alien his land. Co. 
of the L. 19. a. - 3 850 
condition Or, might charge it with a rent, common, Sc. bid. 
— might forfeit it. 16:4. 5 a | 

But tho' the condition was performed by having iſſue, and the 
iſſue inherits, the land does not deſcend to the heir general: for, 
if the donee, or his iſſue afterwards dies without iſſue, the eſtate 
reverts to the donor. Bid. | | 


So, if he dies without iſſue male, where the gift was to him 
and the heirs male of his body. 16:9. | 
Vide poſt, (B. 1, &c.) 


(B) Eftate Tail. 
- 8. 1.) The Commencement of it. 


N eſtate is ſaid to be entailed, when it is aſcertained, what 
iſſue ſhall inherit it. Lit. /. 18. 
By the common law, all eſtates of inheritance were fee ſimple 
abſolute, or conditional. Co. L. 19. 4. 

But by the ,. W. 2. 13. Ed. 1. 1. the will of the giver accord- 
ing to the form in the deed of gift manifeſtly expreſſed ſhal] from 
henceforth be obſerved, ſo that they to whom the land was given 
under ſuch condition ſhall have no power to alien the land ſo 
ome” "1h it ſhall remain to the iſſue or revert to the giver, if 

iſſue fail. | \ 


(B. 2.) What Tenements may be entailed. 


Vide Cofty= And therefore, all lands and inheritances corporeal may be 
bold, entailed. Co. L. 19. 6. 8 | 
, So all inheritances iſſuing out of them, or which concern or 
are annexed to lands and tenements, or exerciſeable in land, tho 
they cannot be holden. Co. L. 20. a. | 
As, rents, commons, eftovers, c. Ibid. 
The nomination to a church. 151d. 


So offices may be entailed, Co. L. 20. a. which —— lands 
and tenements. 1 Kol. 838. J. 4. E | 
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8 the office of marſhal of England. Co. L. 20. a. 7 Co. 33.6. 

The office of ſerjeant of C. B. or chamberlain of the exchequer. 
Co. L. a0. .f . 13h  - 

The office of foſterſhip, or the cuſtody of a church. Co. L. 20. 
a. 1 Rol. 838. J. 5 

The office of —_— receiver, or bailiff of a manor. 1 Rol. 
638. J. 10. 7 Co. 5 

So, a dignity; for a a Sc. is named of ſome county, 
town, or place, Co. L. 20. 4. R. 7 Co. 33.6. 1 * oo J. 55. 
Jon. . | | 

Uſes. 1 R. 7 Co. 33. 3. 

So, the dignity of baronet; it he be created baronet of ſuch 
a place. R. 12 Co. 81. 
So a villein in groſs may be entailed : 12 he 1 is a thing real. 


1 Rol. 8 12. 1. 20. 


So, charters. Co. L. 20. a. 

But perſonal inheritances, or which concern chattels merely, 
cannot be entailed: as, an annuity. Co. L. 20. a. 1 Rol. 837. 
J. 50. 

Or, the office of maſter of the horſe, hounds, Sc. for they a are 


merely perſonal. Co. L. 20. a. 


Nor things which do not concern lands or tenements, nor are 
exerciſeable in lands or tenements. 1 Rol. 837. J. 50. 

And therefore, if a baronet be created to him and the heirs male 
of his body, without mentioning of any place, he ſhall have a fee 


conditional in his dignity, which will be forfeited for felony. 


R. 12 Co. 81. 
So a leaſe per auter vie cannot be entailed ; and if it be limited 
to one and the heirs of his body, remainder over, the remainder 


may be barred by a ſurrender, without a recovery. Cont, 2 Ver. 


184. * acc. 2 Ver. 226. 


(B. 3.) By what Words an Eſtate Tail ſhall be created. 


An eſtate tail ought, regularly, ta be limited 46 a mar and the 


| heirs of his a 4 begotten. 


And therefore, if it be limited to a man and his i/Jues, he has it 
only for life; for the word, heirs, is as neceſſary as to an eſtate in 
fee ſimple: for all eſtates tail were fee ſimple conditional at the 
common law. Co. L. 20. a. 2 Inſt. 334. 1 Rol. B37. J. zo. 

80 a Len to a man & Semini ſuo, does not make an eſtate tail. 


Or, 4s a man et exitur, or, prolibus de corpore ſud. . L. 20. 6. 

Or, to the iſſues male of his body. 1 Co. 103. 6. 

Or, to. the ſurvivor having iſſue male, and to the iſſue male of 7 
i ue male. R. 1 Rol. 837. 1 35. 

So a gift to a man and his heirs male, or, heirs female, does not 


make a tail, but ſhall be a fee ſimple: for it does not limit of 


what body the heirs ought to iſſue. Co. L. 27. a. Lit. f. 31. 
B4 A 


Lide infra, 
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not a tail; for he had ane 


478. 


2.8.8 TAT.ES. | 
Or, to a man and his heirs male lawfully begotten. R. Cre. El. 


Or, to him and his heirs FA the body of his fifter lawfully begotten : 
for he caunot marry his ſiſter. R. 1 And. 310. ©. 

Tho” limited by way of uſe. 1 Kol. 837. I. 30. R. Mo. 424. 
Cro. El. 478. 

So the uſe of a fine to A. and his eldeſt fon and the heirs male of 
the ſon, does not make an entail in A. KR. 1 Leo. 212. Cro. 
El. 220. | 

So, if he has an expreſs eſtate for life, he ſhall not take a tail 
by implication: as, if a copyhold be ſurrendered to A. and B. for 
life, and for want of iſſue E B. to D. and his heirs; B. has 

ate expreſsly limited for life. R. 


Jon. 342. 6 5 
But if a man gives an eſtate tail to 4. remainder to B. in form4 


prædictd; B. has an eſtate tail. Co. L. 20. 6. 1 Kol. 838. 
. 5 | 
| i he had given an eſtate to A. and the heirs male of his body, 


with a power of revocation, and afterwards revokes, and gives 
the ſame eſtate to A. and his heirs male, paying gool. Ic. omitting, 
of lis Body; it ſhall be an eſtate tail. R. 3 Lev. 214. 

So a gift fo 4. and B. and one heir of their bodies, and one heir W-- 


ſucli heir only, makes an eſtate tail. Co. L. 22. a. 39 Af. 20. 


Au. Perk. ſect. 171. Semb. cont. Pl. Com. 19. 6. Semb. acc. Reg. 
Jud. 6. | | | 

So, a gift to A. and his heirs, habendum to him and his heirs, and 
if the donee dies without iſſue, that the land ſhall revert. 1 Kol. 


838. J. 45. 


Or, with warranty, to A. and his heirs, and if he dies without 
heir of his body, remainder to B. R. 1 Rol. 839. J. 5. 
Or, to A. and his heirs, and if he dies without ſue of his body, to 
B. K. 5 Mod. 268. K. 3 Leo. 5. | 
So the words, of Jis body, are not neceſſary, if there are words 
tantamount: as, if a gift be to A. & keredibus de carne ſua. Co. 


I. 20.6. | 


Or, to A. & hercdibus de ſe. Co. L. 20. b. Hg 

Or, to A. and the heirs male of the ſaid A.“ R. 7 Co. 41. 

Or, the heirs which A. de primd uxore procrearet. Co. L. 20. 6. 1 
Rol. 837. I. 20. N 

Heirs which fibi cotingerit, Co. L. 20. L. 

The heirs by A. procreatis or procreandis. Ibid. 

And procreandis extends to iſſues born before, as well as pro- 


creatis to iſſues afterwards. id. 


To A. for life, and afterwards to the heirs of A. procreatis or pi o- 
creandis, and for want of ſuch iſſue to B. ſhall be an eſtate tail. R. 
1 Ch. R. 213. | e 5 

[If. A. on marriage ſettles his eſtate to the uſe of himſelf for 
life, remainder to his firſt and other ſons in tail male, remainder to 
truſtees for 1000 years, remainder to his brother C. for life, re- 


mainder to the heirs of his body hereafter to be begotten: and 


then declares the truſt of the term to he, that if there ſhould be no 
5 | ſons 


1 
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ſons of his marriage, to provide for daughters, by profits, mort- 
gage or ſale; with proviſo, that if father preferred them in mar- 
riage with portions equivalent, or the remainder-man pay them 
portions equivalent, the term to be void; and the wife dies, 
leaving no ſons, but three daughters; C. takes an eſtate tail, and 
the words, hereafter to be begotten, take in thoſe born before. 
Hebblethwaite v Cartwright, P. 7 G.2. C. T. T. 31.] 

If by articles before marriage lands are limited to A. for life, 
to B. for life, and then to the uſe of the heir male of A. begotten 
on B. and by ſettlement (alſo before marriage) declared to be in 
part performance of ſaid articles, the lands are conveyed to 4. 
for lite, and then to the heir male of 4. on B. begotten; to B. 
for life, A. has an eſtate-tail. Serib. Warwick v. Warwick, 
H. 1745. 3 Atkyns 291.] on | | 
So a gift to A. and his heirs, and if he dies without heir of his 
body, that it revert to the donor. Co. L. 21. a. 

So a feoffment to the uſe of B. and his heirs in perpetuum, and 
in default of iſſue of the body of B. to the right heirs of the feoffor; 
B. has only an eſtate tail: for the uſe ſhall be conſtrued ac- 
cording to the intent. R. Carth. 343. 5 Mod. 267. 

So ſometimes a limitation to the heirs of the body of another, 
makes an eſtate tail: as, to A. and the heirs of the body of his fa- 
ther, tho' his father be dead. Lit. .. 30. Co. L. 27. a. 

To * grandfather, and the heirs of the body of his ſon. Co. 
L. 20. 5. | 

But, to the ſon and his heirs of the body of his father or grand- 
father, is repugnant, and void. Co. L. 27. a. | 

So a gift to 4 and the heirs of her body by B. her huſband (then 
dead) begotten; tho' A. has it only for life, yet there ſhall be an 
eſtate tail to the heirs of A. by. B. and it ſhall veſt in the ſon of 
A. by B. and upon his death without iſſue, ſhall deſcend to his 
ſiſter, as heir of the body of A. by B. Co. L. 26. 6. 

So an eſtate for life, remainder % the heirs male of the body of 
his grandfather ; the heirs male of the grandfather all take an 
eſtate by way of remainder in tail. Per 3 F. 4. cont. Dy. 156. 
Dub. Cro. El. 109. 2 Leo. 25, 27. Acc. Co. L. 220. a. N. 
acc. (ro. Car. 24. Acc. 1 Mod. 226, 237. 2 Mod. 207. | 

But if A. has a ſon and a daughter, a gift to the daughter and 
the heirs female of the body of her father, is void; becauſe ſhe is not 
heir. Co. L. 26. Vide poſt, (B. 8.) | | 

So, by deviſe, an eſtate tail ſhall be created by words, which 
are not ſufficient for it in a grant. Vie Deviſe, (N. 5, 6.) 

Or, by act of parliament. Jou. 105. 


(B. 4.) Tail General, what ſhall be. 
: Tn = tail is in two manners: in tail general, or ſpecial. 
0. I.. 19. 6. 1 5 | 
Tenant in tail general is, where lands are given to a man and 


the heirs of his body generally, without reſtriction. Lit. .. 14. 
, : | Or, 


. 


Or, to a man, and the heirs nale, or female, of his body. Co. 
L. 25. 6. ; 


(B. 5.) Tail Special, what ſhall be. 


Tenant in tail ſpecial is, where the gift is ſpecially reſtrained 
to ſome heirs of his body, and does not go to all the heirs of his 
body in general: as if land be given to the hufband and 
wife, and the heirs of their two bodies. Lit. ſ. 16. a 

go if a ſettlement be made on 7. S. for life, remainder to his 
heirs on the body of his wife A. to be begotten, the male to be 
preferred before the female, and the elder before the younger, 
this is an eſtate in ſpecial tail male in F. S. 2 Bl. Rep. 695. * 

Or, to A. and B. (not married) and to the heirs of how two 
bodies, is a good tail, for the poſſibility of a marriage between 
them. - G@. £. 20.5. . | f 3 
Or, to the huſband of A. and the wife of B. and the heirs of 
their two bodies, Co. L. 20. 6. 1 Co. 120. Co. L. 25. 6. 

So, if a gift be to A. and the heirs male of his body, it is a ſpe- 
cial tail. Lit. /. 21. | EE. 

Or, to A. and the heirs female of his body, Lit. ſ. 22. | 

Or, to huſband and wife and the heirs males of their bodies. Lit. 


a 7 | | | 
To 4. and his heirs upon ſuch a wife begotten. Lit. . 29. R. 
1 Aud. 310. 7 5 | 
If a giſt be to huſband and wife with a limitation 70 the heirs of 
their bodies equally, both have an eſtate tail. Co. L. 26. a. 
Or, to huthand and wife, and the keirs which the huſband fhall 
beget upon the body of his wife. Lit. J. 28. Lane 17. - 
Or, heirs upon the body of tht wije by the huſband begotten. R. 
Yel. 131. Vide infra. 8 | 
Or, ta the heirs of the body of the wife and of the body of the huſ: 
band, R. Tel. 131. | TY 
But if it be to huſband and wife, and the heirs of the body of the 
huſband; he only has a tail, and the wife for life. Lit. ſ. 26, 27. 
Or, to hutband and wife, and the heirs of the body of the wife; 
ſhe has an eſtate tail, and the huſband for life. R. 2 Co. 475. 
Or, to the heirs of the body of the wife by the huſband begotten, 
Lit. /. 28. Dub. Lone 17. Vide ſupra. | | . 
Or, the heirs of the body of the wife by the huſband and B. begot- 
ALE. 5s | | 
Or, to huſband and wife for life, and afterwards to the heirs of 
the body of the wife by the huſband begotten. R. Tel. 131. Vide ſupra. 
Or, to the heirs of the body of the huſband upon the body of the wife 
begotten; the huſband only has the tail. R. Hob. 84. | 
So, if it be, to the heirs of the huſband de corpore ſus ſuper corpus 
of ine wife. Hob. $4. | | 
So a gift to huſband and wife and the heirs of the body of the ſur- 
1h, gives a tail only to the ſurvivor. Co. L. 26. a. 
A gift to two huibands and their wives and hyp heirs of their bodies 
makes a joint eſtate {or lite with ſeveral inheritances, viz. of a 
| | | moiety 
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moiety to one huſband and wife and their iſſue, the other moiety 
to the other huſband and wife and their iſſue. Co. L. 25. 6. 

So a gift to B. and two women, or vice verſa, makes a joint 
eſtate for life, with ſeveral inheritances to each. Co. L. 25. C. 


(B. 6.) Gift in Frank-marriage. 


A gift in frank-marriage is, when a man gives lands or tenements 
to a man with his daughter, or other of his blood, in frank-mar- 
riage. Lit ſ. 17. | 5 

So, if a gift be to A. habendum in liberum maritagium cum filid 
ſud; ſo that the woman is only named after the Hhabendum. Co. L. 
21. 4. | 5 ö 

So, if a gift be to A. in liberum maritagium B. filiæ, without 
ſaying, cum filid. R. Or. 26. Godb. 18. | 

So a gift to a woman with a ſon in frankt-marriage is good. 
Co. L. 21. 6. | ; | _ 
So a gift after marriage as well as before. Co. L. 21. b. R. 
Godb. 19. | | „ 

And a gift to a man with a widow, as well as with a virgin. 
Co. L. 21. 6. | | 

So the gift ſhall be good, tho' a remainder be limited to a 
ſtranger in tail, if the reverſion be to the donor. Godb. 20. 
Every inheritance which lies in tenure may be given in frankt- 
marriage: as, lands and tenements, in reverſion, as well as in 

poſſeſſion. Co. L. 21.5. | | | | 

A rent-ſervice, charge, or ſeck. Co. L. 21. 6. 

If a gift in frank-marriage takes effect, it ſhall not be deſtroyed, 
tho' the donor afterwards aſſigns the reverfion. Godb. 20. 

By a gift in frank-marriage, the donees have an eſtate in ſpecial 
tail to them and the heirs of their bodies begotten, without 
other words. Liz. . 17. Godb. 19. | | 7 55 

And the donees hold freely of the donor till after the faurth 

| degree. Gedb. 19. Lit. /. 19. Lide Co. L. 21.6. | 

And thereſore, if a rent be reſerved upon the gift, it does 
not take effect till the fourth degree paſt. Co. L. 21. b. 1 Ret. 
840. J. 48. „„ | Cs 
| But a gift without the word, frant-marriage, is not ſupplied 
by any words tantamount, as, if it be given in connubiq ab onni 

ſervitio ſoluto. Ce. L. 21. 6. | | 

So, if, /iberum, only be omitted. Per Dy. Gods. 19. 

So a gift in frank-marriage is not good, if it be not with ſome 
of the blood of the donor, Co. L. 21. 3. Godb. 19. 15 

Or, if it be of a thing which lies not in tenure. Co. L. 21. 6. 
8 i the eur not — the * and therefore, 2 gitt 
in frank-marriage, the reverſion to a ſtranger fles on] | 
eſtate for life. 0 L. 21. 6. Godb. 20. 8 "= 

So, if the reverſion was limited to themſelves. Co. L. 21. 3. 
1 Rol. 840. J. 50. IN | | | 


So, 


res. 


So, before the ,. 27 H. 28. ceſtuy que uſe could not make a gift 
in frank-marriage; becauſe the reverſion was in the feoffees. Co. 
L. 21. 6. ä 
So a gift in frant- marriage, cannot be by deviſe; for there is 
no tenure created, Co. L. 21. 6. = : 


(B. 7.) Iſſue in Tail; How he takes. 


The iſſue in tail does not take by deſcent only; but by the 
A. de donis as well as by deſcent, and is in per for mam dont. 


(B. 8.) So, if land be given to B. and the heirs female of his body, who 
He my has a ſon and a daughter, the daughter ſhall inherit per formam 
3 be doni, tho the ſon be heir. Co. L. 24. 6. N 
not heir. But, regularly, ſuch ſpecial heir ſhall not take by purchaſe, 

where he is not alſo heir general: as, if there be a leaſe for life, 
remainder to the heirs female of the body of B. who has iſſue a ſon 

and a daughter, the daughter ſhall not take; for ſhe ought to be 
heir, as well as heir female. Co. L. 24. b. Hob. 31. | 

So, if a remainder be to the heirs male of the body of B. who 
has two ſons, and the - eldeſt has iſſue a daughter and dies; the 
youngeſt ſon cannot have the remainder. 1 Co. 95. 6. 103. 

do a deviſe in tail, remainder to the right heirs male of him and 
of his name; his brother ſhall not take, if there be a daughter 
who was heir general, R. Hb. 31. 2 Rol. 416. J. 30. 

Yet ſometimes, where there is a particular deſcription, or de- 
ſignation, of the perſon to whom the remainder is limited, ſuch 
ſpecial heir ſhall take, tho' there be another heir general; as, 
where a man takes notice by his will, that he has daughters, yet 
deviſes land to his heir male, the ſon of his brother ſhall take. 
Cited 1 Vent. 381. 2 LS 

So a deviſe to his eldeſt ſon and the heirs male of his body, re- 
mainder 70 the heir male of the deviſor, and bis heirs of his body; a 
ſon of the deviſor by a ſecond venter ſhall take the remainder. 
R. Cro. Car. 24. . | 

A deviſe to the heir male of the bedy of his great grandfather ; the 

erſon who is iſſue male ſhall take, tho' there be a daughter who 
is heir general. Per Cowper, 11 Feb. 3 Geo. in Chanc. inter New- 
 comen and Berkham. But this was in execution of a truſt. Eg. 
Ca. 117. Nia Fer. ag.] | 5 : 
Sa, where a purchaſe is by deed; as, if B. covenants to ſtand 
ſeiſed to the uſe of his heirs male upon the body of A. his wife be- 
gotten; a ſon by A. his ſecond wife ſhall take the remainder, tho' 
there be an heir by the firſt venter. K. per Hale and Wyld, 1 
Vent. 381. Pibus and Mitford. | n 


ru ak deſcend to him, who can convey his deſcent wholly through heirs 
— ro male; as, if he has iſſue a daughter, who has iſſue a fon; the 
males, Ce. ſon ſhall not inherit by force of the entail. Liz. J 24. 

So, - 


(B. 9.) But an eſtate tail to a man and the heirs male of TY body ſhall 
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So, if tenant in tail to him and the heirs female of his * has 
iſſue a ſon who has iſſue a daughter; the daughter ſhall not in- 


- herit. Co. L. 25. 4. 2 Ver. 409. 


So, if B. has an eſtate to him and the heirs male of his body, 
remainder to him and the heirs female of his body, and he has iſſue 
a ſon, who has iſſue a daughter, who has iſſue a ſon; the ſon of 
the daughter ſhall not inherit to either entail. Co. L. 25. 6. 

So if an eſtate tail be by devile ; tor that does not alter the na- 
ture of the deſcent. Co. L. 2 5. 4. 


(B. 10.) A Reverſion. 


In every gift in tail, the reverſion of the fee-ſimple, widen I and 


ſaying more, is in the donor. Lit. . 19. 


The reverſion is the reſidue of the eſtate continuing in him, _ 1 
hold 


who made the particular eſtate. Co. L. 22. 6. 


43 


ſhall 


C- 


Upon a gift in tail, by operation of the /. V. 2. 1. de Donis, (C. 12) 


the poſſibility of e is turned to a rever ſion in the donor. 
Co. L. 22. 4. 2 Inſt. 3 

So, upon a leaſe * nie or years, the leſſor has the reverſion 
continuing in him. Co. L. 22.6. 

So, upon an extent by ſtatute-merchant, ſtaple, recognizance, 
or elegit, a reverſion is left in the conuſor. Co. L. 22. 6. Yide 
Statute Staple, (C.) e 

So, ſince the ,. 27 H. 8. 10. If a man makes a feoffment to 
the uſe of B. for life! or in tail, and afterwards to the right heirs 


of the feotfor ; the reverſion is in him: for the uſe was continu- 
ing in him, and the ſtatute executes the price to the uſe. Co. 


L. 22. 6. Vide Diſcent, (A.) | 

Or, to the uſe of himſelf for life or years, and afterwards to B. 
for life, and afterwards to his right heirs; the feoffor has the re- 
verſion in him. Co. L. 22. b. R. 3 lev. 406. R. Sal. 591. 

So, if huſband and wife levy a fine to the uſe of the huſband for 
life, remainder to 4. for life, remainder to the right heirs of the 


huſband; the huſband and A. die in the life of the wife; ſhe ſhall _ 


have it, and not the heir of the huſband: for it was a reverſion, 
and not a remainder. Cont. per 3 F. but Ch. J. Dy. and. Ch. B. 
acc. Dy. 237. 6. 

But if a man leaſes land for years, there | is not a wha till 
the leſſee enters, or the leſſor waives the poſſeſſion. Co. L. 46. 6. 

| So, if a feoffment be to the uſe of the feoffor in tail, and after- 
wards to the feoffee and his heirs; the feotfee has not a rever- 
ſion, but a remainder. Co. L. 22. 6. 

So, if a grant be of a prebend, donative, hoſpital, Sc. no rever- 
ſion remains: for the prebendary, Sc. has the whole eſtate, tho 
upon his death it remains in the patron. R. Ca. Ch: 214. 


A reverſion upon an eſtate tail is of no great account, for it fs rd. 
t what 


may be docked by a common recove! ry. 


I f bro 
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(B. 12.) 
By what 
words it 


paſles. 


| beſevered. Co. L. 143. 4. | 


ion was mentioned before, K. Cro. Car. 400. 


| habendum does not enlarge it. PI. Com. 150. Cro. Car. 400. 


(B. I ) 
What 185 
be a good 
one. 
Vid Copy- 

Lola 5 


(c. 11.) 


for years ſhall be good after the death without iſſue. R. 1. Sid. 102. 
years. Kay. 142. 

Montagu, Pl. Com. 3 5. a. Adm. acc. Dy. 311. a. 4 Mod. 280. 
Mod. Ca. 112. R. 1 Sid. 285. K. Sal. 577. R. Mod. zo. 

if there be a leaſe for life, remainder to the right heirs of B. or 


leſſee, the remainder will be good. PI. Com. 29. S 


leaſe to another for years, his grant is void; for he had not the 


EST a7 is. 


If a man grants the reverſion of his land, that is ſufficient to 
paſs his reverſion. * | h 5 

So, if he grants the land itſelf, the reverſion paſſes: for when he 
grants the land, it cannot be intended that he would not grant his 
reverſion. H. 10 Co. 107. a. D. Yau. 83. Pl. Com. 433.6. 

By a grant of a rever/ion, fealty paſſes as incident; for it cannot 


So a rent paſſes; if it be not excepted, for it may be ſevered. 
Co: L. 143.4. Fide Kent, (C. 5.) | | 

But if A. reciting a leaſe by his father (which is void as to him) 

rants his reverſion of the ſame land after the end of the former 


reverſion. . K. Fon. 355. | 
So, by the grant of @ rever/ion, land in poſſeſſion does not 
paſs. F. 10 Co. 107. 6. K. Cro. Car. 400. D. Yau. 83. 
Nor, by the grant of arever/ion and other the premiſes; for that 
cannot be underſtood of the ſame premiſes, of which the rever- 


Nor, by the grant of à rever/ion, habendum the land; for the 


(B. 13.) A Remainder. 


So, by conſtruction upon the ff. . 2. 1. de Donis, a remainder 


- 


may be limited upon an eſtate tail. 

A remainder is the remnant of an eſtate in land, depending upon 
a particular eſtate, and created with it. Co. I. 49. a. 143. a. 

As, if a man makes a pift in tail, remainder to another in 
tail, or in ſee. 5 | 

Or makes a leaſe for life, or years, remainder to another for 


life, in tail, or in fee. | | | to 

And ſuch remainder ſhall be good without deed; for it paſſes by re 
the livery made for the particular eſtate; for the remainder and tlie h 
particular eſtate make but one eſtate to many intents. Co. L. 143. a. pr 


So he may give an eſtate to A. for life, remainder to B. in tail, 
and if B. dies without iflue, to another for years, &c. this eſtate 


So there may be a remainder for years after a prior term for Y1v 
So there may be a remainder of a rent created 4 novo. Cont. per 
And it is ſufficient, that the remainder veſts during the particu- 
lar eſtate, or eo inſtante that the particular eſtate determines; as, ren 
the firſt ſon of B. Oc. if B. dies or has a ſon in the life of the 
So, if a rent be granted to g. for the life of C. remainder to 


the right heirs of C. it ſhall be good; for it veſts eo in/lante that 
the eſtate of B. determines. Co. L. 298. a. 1 
| do, 
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1 So, if an eſtate be granted to A. for life, and if ſuch a condition 
| be performed, that B. thall have it; if the condition be performed 
"MW in the life of A. the remainder will be good. Pl. Com. 27, 29. 
hs So, if a remainder be limited to a perſon incapable, as a monk, 
Sc. if he becomes capable before the particular eſtate determines, 
PER it is ſufficient. Pl. Com. 27. C. | be * [ Note, the 
So if the particular eſtate be to à ror com pos, who makes a ſur- book is 
«ab render; for his ſurrender is void. R. Sal. 577. (ide Compns's ant.] 
| 8 ie A ſufficient, if the remainder veſts during the continuance 
m) of the particular eftate, tho' there be an alteration of the eſtate, if 
+ Pit be not totally merged or deſtroyed ; as, if leilee for life grants 
| over his eſtate before the remainder happens; for the eſtate of the 
Te grantee ſupports the contingent remainder. Per Wyndh. Ray. 30. 
Pol. go. | | | 
be So, if leſſee for life, remainder to A. for life, remainder to the 
firſt iſſue of A. remainder to B. in tail, leaſes for years to A. who 
85 joins with B. in a fine and feoffment; the contingent remainder 
he to the firſt iſſue ſtands good: for the eſtate of the leſſee for life 
ſupports it. 2 Rol. 794. J. 5. 1 | 
| So, if a particular eſtate be to two for life, and one joint- 
tenant releaſes to the other. R. per 3 F. Dolb. cont. Ray, 413. 
i Vent. 345. 2 Fon. 130. | „5 = 
| Or, to A. for life, remainder to his firſt ſon in tail, remainder 
ider to A. in fee; tho' the fee be executed, the remainder is not de- 
ſtroyed. Pol. go. | | | 
pon So, if leſſee for life, Ic. be diſſeiſed: for a preſent right of entry 
1 is ſufficient to ſupport a contingent remainder. D. 1. Fent. 189. 
rin Per Holt, M. 9 W. 3. inter Thompſon and Leach, Salk. 5 77. 1 Co. 
66. 6. 13 5. 6. Semb. Pol. 98. (Vide Compns's Rep. 45.) 
- for So, if tenant for life, remainder to his wife for lite, remainder _ 
| to B. remainder to the eldcſt ſon of B. makes a feoifment ; the 
es by remainder to the eldeſt ſon is notdeſtroyed: for by the feoffment 
1 the he eſtate of the huſband and wife ſhall be loſt, by which B. hasa a 
3. a. preſent right of entry. R. 2 Rol. 796. J. 35. 794. J. 5. 797.1. 5. 
tail, Semb. Pel. 376, 381. | | Sa Ea 
ſtate . And tho' the leflee, who has a preſent right, does not enter dur- 
HY ing his life, yet the firſt teottees may enter after his death to re- 
— vive the 5 eſtate. R. 2 Rol. 797. I. 20. Or rather the 
iſſue himſelf. Pol. 395. | „ 
1. per Otherwilc, if the feoffees, after the contingency happened, re- 
250. leaſe their right, or by feoffment or otherwiſe bar their entry. 

R. 2 Rol. 797. I. 40. Semb. cont, Pol. 383. | ” 
ticu- do, if there be tenant tor lite, remainder to his firſt ſon in tail, 
_—_ remainder to B. for life, remainder to his firſt ſon in tail, Sc. and 
B. or if B. grants by line to the tenant for life, who has a ſon born, and 
f the then makes a feoftment; for the right of the ſon born is ſutticient. - 

R. 1 Vent. 189. 2 Lev. 35. 8 5 | 
80 do it is ſutficient, tho' the eee eſtate be once merged or 
- that deſtroyed, if it be revived before the remainder happens : as, if 


leilee for life, upon which a contingent ramnainder is limited, makes 


a feoff. 


pO 


from the death of A. or other ſooner determination o 
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a feoffment upon condition, and enters for the condition broken, 
before the contingency happens. Per Holt. M. 9 W. z. inter 
7 hompſon and Leach. Semb. cont. per Hale, 2 Sand. 387. (Vide 
Salk. 577. Comyns's Rep. 45.) | 5 

If leſſee for life, remainder to his wife for life, remainder to ano- 
ther upon a contingency, makes a feoffment, and dies, and his 
wife enters before the contingency happens: for this brings back 
the eſtate of the wife for life, and the contingent uſe alſo. Semb. 
2 Rol. 796. l. 50. Acc. 2 Rol. 797. l. 15, 30. 5 

So, if the leſſee for life be attainted for treaſon, whereby his 
eſtate is veſted in the king; the firſt ſon born before or after the 


attainder ſhall have it: for the eſtate of the wife was ſufficient to 


ſupport the contingent remainder to the ſon. R. Sal. 576. 

So, if B. after a ſon born, with him in fee, conveys to A. who 
makes a feoffment, and then B. has another ſon, and the firſt: ſon 
dies; the right of entry in the firit ſon is ſufficient. R. 2 Lev. 35. 

So it is ſufficient if the remaigder veſts, tho” the particular eflate 
be afterwards defeated : as, if the leſſor diſſeiſes the leſſee for life, 
and afterwards makes a feoffment to the uſe of B. during the life 


of the leſſee, remainder to A. and the leſſee enters upon B. where. 


by his eſtate is defeated ; yet the remaiuder to A. ſtands good. Co 


I.. 208. a. 5 


So, if a leaſe be to an infant for life, remainder to B. and the 
infant at full age diſagrees; yet the remainder is good. Co. L. 
298. 2. D. 1 Sid. 360. | 

So, where a remainder is limited to a perſon certain and known, 


| though it takes effect only upon a contingency, yet it ſtands good, 


tho? the particular eſtate be deſtroyed : As, a deviſe to an eldeſt ſon 
for life, and if he does not pay annuities, Oc. to the youngeſt ſon ; 
if the eldeſt ſon makes a feoffment, and afterwards fails in pay- 
ment of the annuities, &'c. the youngeſt ſon may enter. N. 2 Kol. 
793. J. 45. for it is not like an uſe in remainder. /lid. . 

A deviſe to A. for life, remainder to the eldeſt ſon of A. and 
the heirs of his body ; if A. dies, his wife privement enſeint with a 
ſon, the fon ſhall have it after his birth. K. cont, but the judgment 
evas reverſed in parliament. 4 Mod. 285. EE 

[If A. ſeiſed of the reverſion of lands ſcttled on his fon B.“ 


marriage, deviſes them on failure of iſſue of B. and for want of 


heirs male of his own body to his daughter F. and the heirs of her 
body ; F. takes nothing, the deviſe being void in its creation, as 


being in too remote a contingency. Fer the judges in parliament. 


Lady Laneſborough v. Fox, P.6. G. 2. C. T. T. 262.] 
[If lands are limited to A. for 99 years, if he ſo long lives, and 
f the eſtate 
limited to him for 99 years, to truſtees and their heirs during the 
life of A. on truſt to preſerve contingent uſes and eſtates, and after 
the end, or other ſooner determination, to the uſe of the firſt and 
other ſons of A. in tail male, like remainder to B. to C. and the laſt 
remainder to D. for 99 years, if he ſo long live, remainder to truſtees 


as above, and to the firſt and other ſons of D. in tail-male ; theſe 


limitation: 
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limitations to the firſt and other ſons of D. are good remainders. 
Smith v. Packhurſt. Opinion of the tauelve judges in the Houſe 7 
Lords, 1742. 3 Aitnys 134. | | | 

If the wife's eſtate be ſettled on herſelf for life, remainder to 
the huſband for life, if any iſſue of the marriage fo long live, re» 
mainder if the wife die without iſſue, of one moiety to hi 


im in fee, IN 
and of the other to her relations. His remainder in fee does not 

ariſe, unleſs he ſurvive his wife. 1 Bl. Rep. 638.* | 

[If a man deviſes lands to B. and his heirs, to the uſe of B. and 

his heirs, in truſt to pay debts, then jn trult for his grandaughter 

C. and the heirs of her body, remainder to B. in fee, on condition 

that he marry C; this remainder is a legal and not a truſt eſtate in 


a B. Robinſon v. Comyns, H. 9 C. 2. C. T. T. 164.) 

. [IF a man deviſes his real eſtate to truſtees, and their heirs, to 
the yſe of them and their heirs, upon ſeveral truſts herein-after men- 

f tioned ; theſe words are declaratory of his intention, and the legal 

- eſtate in the truſtees ſhall ſupport the limitations as contingent-re- 

: mainders. Hopkins v. Hopkins, H. 1738, 1 Ahn. 


[If the truſts are, in truſt for A. only ſon of B. (teſtator's heir 

at law) for life, then to the firſt and other ſons of A. and the heirs 

male of their body, and for want of ſuch iſſue, then if B. have 

any other ſon, for them in like manner, and for default then for 

the ſirſt and other ſons of S. eldeſt daughter of B. and ſo of his 

other daughters ; and for default then er the firſt and other ſons 

of H. in like manner, and other remainders, and remainder to 

teſtator's right heirs, with a proviſo that none of the perſons ſhall 

be in actual poſſeſſion till 2 1, the truſtees in the mean time to allow 

maintenance, and the ſurplus to go to thoſe intitled thereto ; A. 

dies before the teſtator, B. has another ſon . born after teſtator's 
death, who alſo dies. The eldeſt ſon of H. of full age ſhall not 
have a ſettlement made on him in poſſeſſion by the truſtees, nor | 4 
the ſurplus profits which accrued during W.'s life, nor ſhall any | 
conveyance be made of the eſtate, but it ſhall remain in the truſtees 

bands, to ſee whether B. or any of his daughters will have a ſon 

of 21; for ſo long there are truſts to be preſerved, and no ceſtuj 

que truft till then is to come into poſſeſſion. id. LSE. 


But à remainder cannot be created without a particular eſtate : (B. 14) 
As, if an heir endows his mother, remainder to A. in fee, Pl. What not. 
Com. 25. b. | | If it be not 

I: . | 33 ſupportedby 

Tho' it be by way of an uſe; as, if huſband and wife, ſeiſed in , particular 
right of the wife, levy a fine, and declare the uſes to the heirs of eſtate. 

the body of the huſband upon his wife to be begotten. N. 4 Med. 

155. Ca, Parl. 105. Skin. 351. Vide Uſer, (B. 2.— K. .) 

; So, if a particular eſtate is void in its creation, the remainder 
limited upon it is alſo yoid: as, if a lord grants his ſeigniory to the 

terre tenant for life, remainder over; the remainder js void; for tlie 

ſcigniory granted to the terre-tenant Was extint, Dy. 140. b. 

So, if a rent - charge be granted to a terre-tenant for years, re- 
mainder over; the remajnder is void : for, by the grant to the 

Vor. IV. 1 . 
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terre-tenant, the rent is ſuſpended at the commencement. 2 
Rel. 415. J. 20. GP 


Sal, 226. Shin. 408. 


229. Semb. 2 Ver. 131, 372. 
2 F. 4 Leo. 21. 


(B. 15.) So, if the particular eſtate be merged or deſtroyed before the 
Or the par- remainder veſts, it never can veſt: as, if tenant for life, re. 
ticulareſtate 
bedeſtroyed 
before the l i : 

' remainder tenant for life, whereby his eſtate is merged, before the contin- 


be veſted. gency happens; the remainder never veſts. 1 Co. 135. 6. 


mainder to his right heir in tail, remainder in fee to tenant for lift 


ESTATES. 


If a leſſor confirms the eſtate of the leſſee for life, remain- 
der in fee. Pl. Com. 25. 6. 89 8 | 

Or diſſeiſes him and afterwards makes a new leaſe to him for 
life, remainder in fee: for the leſſee is remitted. Pl. Com. 25. b. 

So a grant to a perſon incapable, as to a monk, Oc. remain- 
der over, is void. 2 Kol. 415. J. 25. Pl. Com. 35. a. + pk 

Or, to a perſon not in rerum natura, for life. 2 Kol. 415. J. 27. 

Otherwiſe, if a deviſe be to a monk, a perſon not in rerum na- 
tura, Sc. for life, for the remainder over ſhall be good. 2 
Kol. 415.1. 30. Vide Deviſe, (N. 19.) = 5 

So, if the particular eſtate be only for years, remainder to 
the right heirs of B. it is void: for a freehold cannot be in 
abeyance. K. 1 Co. 130. a. 134. 6. 135. a. Mo. 720. 3 Co. 20. 
Ray. 83. Poph. 4+ / : oo , 1 

So a deviſe to A. for 50 years, remainder to the heirs males of 
the body of 4. will be a void remainder. K. 4 Mod. 259. 1 


Or, to A. for 50 years if he ſo long live, remainder to his 
firſt and other ſons, remainder to B. R. Mo. 488. KR. Sal. 


Or, to B. for years, remainder to the right heirs of B. Pe 

Yet a remainder for years, after a term for years, will be 
good; for it may be in abeyance. Ray. 142. 

So a deviſe for 15 years, remainder to the firſt ſon of B. 
ſhall be good: for the law aids him gui / inops conſilii. Ray. 83. 
Vide Deviſe, (N. 16.) — | 


mainder to the right heirs of B. or upon another contingency, 
remainder to D. in fee; if D. dies, and his eſtate deſcends to the 


So, in any caſe, where the reverfion deſcends upon the par- 
ticular eſtate, and drowns it before the contingency happens 
R. by all the judges except Flemyng. 2 Cro. 260. 1 Bul. 61. Po 
Holt, 2 Sand. 386. Argo. „ 5 

So, tho' the — and deſcends upon a particular eſtate, withi 
contingent remainder, created by deviſe; except when it may tak 
effect as an executory deviſe. K. 2 Cro. 260. . 2 Lev. 20a. 

So, if the particular eſtate be merged in the reverſion by tt 
ſurrender of the tenant. 5 | | 

Or determined by the death of the tenant. R. 1 Sal. 238. 

Or, by the death of tenant in tail without iſſue. 2 Leo. 70. 

Tho' the eſtate was created by deviſe. R. 2 Leo. 70. Mo. 311 

So, if the particular eſtate be deſtroyed before the contingend 
happens, by the act or wrong of the tenant; as, if tenant for lis re 


male 


ESTATES. 
makes a feoffment, or levies a fine, whereby his eſtate for life is 
gone. K. 1 Co. 66. 6. R. Cro. El. 630. 1 Co. 135. 6. K. 
Mo. 545; „„ > 0 NN : 
So, if tenant for life be attainted for treaſon, or felony.” R. 
Ao. 815. Semb. Sal. 576. CO nn 


So, if there be tenant for life, remainder upon a contingency, 
remainder in tail, and tenant for life joins with the remainder- 


man in tail ina fine; tho” each paſſes only that which he lawfully 


may, the remainder is loſt. Per Hale, 2 Sand. 386. 
So, if tenant in tail, remainder to the right heirs of B. makes 
a feoffment in the life of B. the remainder never can veſt. 1 Co. 
135. 6. 8 | | „ 
0 tho' the act which deſtroys the particular eſtate be voida- 
ble; as, if a feme covert be tenant for life, and the reverſion is 
ranted to her and her huſband; tho' ſhe may afterwards waive 


it, the contingent remainder depending thereon is gone. R. 2. 


Sand. 387. 2 Lev. 39. 
So, if tenant for ſe be non compos, and makes a ſurrender to 


him in reverſion: if his ſurrender is not void, but only voidable. 


2 M. 9 W. 3. inter Tlompſon and Leach, Sal. 756. (Vide Comyni's 
ep. 40.) © |; | 5 
So, if an eſtate be to huſband and wife for life, remainder to 


the heirs of the ſurvivor, and the huſband alone makes a feoffment, 


and dies; the remainder is gone, tho' the wife might avoid the 
feoffment eo inſtante that the contingency happens. R. Cyo. Car, 


102. Vide 2 Rel. 796. J. 45. But Holt ſaid that it was à nice caſe, 


M. 9 W. z. inter I hompſon and Leach, (Vide Comyns's Rep. 46.) 


So, if tenant for life makes a feoffment upon condition, Per 


Holt, M. 9 V. 3. (Vide Compns's Rep. 46.) 

Tho' the condition be broken before the contingent remainder 
happens: for a bare title of entry is not, tho' a preſent right of 
entry is ſuthcient to ſupport a contingeat remainder, Per Holt, 
<2 W. 3. Jide Comyns's Rep. 40.) | 

ho' the particular eſtate be revived after the remainder firſt 
attached; as, by entry for a condition broken, c. Per Hale, 
2 Sand. 387. Per Holt, M. 9 W. 3. Sal. 577. (Vide Comyns's 
Rep. 46.) | | 


So, if a remainder to a perſon in ef be contingent, becauſe it 


commences after a contingent fee to another not i ; it by fine, 
Sc. the particular eftate be deſtroyed before the other comes in 
e, the remainder in ee cannot take effect. K. 1 Sal. 224. 

So a future right of entry is not ſufficient to ſupport a contin - 


gent remainder. Dub. 1 Vent. 189. Per Holt acc. M. 9 W. 3. 


inter Thompſon and Leach, (Vide Comyns Rep. 46. Sal. 577. 
As, if an eſtate be limited to A. for life, and afterwards to his 
wife for life, remainder to the firſt fon of B. c. If A. makes a 
feoffment before B. has ifſue, the contingent remainder is de- 
ſtroyed: for the feoffment by A. paſſes his eſtate and the remain- 
der to the wife during the coverture; and ſo no right of entry was 
in him during the coverture. Semb. 2 Rol. 796. 5, 46 a 
If 4. be diſſeiſed, and a deſcent caſt, and five years paſſed by 
which the entry is tolled, Sal, 577. 55 


C 2 | | So, 
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So, if the freehold be gone, or defeated before the remainder 
upon it veſts, tho' a particular eſtate for years remains; as, if a 
feoffment be to the uſe of A. for years, remainder to B. in tail, 
remainder to the right heirs of A. If B. dies without iſſue in the 
life of A. the remainder to his right heirs is void. K. 2 Rol. 

1. J. 50. | 
* F a particular eſtate by deviſe, c. be deſtroyed by the 
wrongful act of the tenant beforeany remainder veſts, the wrong- 

ful eſtate never can be made void but by the right heirs of the 
deviſor. 1 Sal, 224, 5. | 

[By flat. 10 & 11 . z. c. 16. A poſthumous child, born 
after the next rent day after the father's death, is intitled to the 
intermediate profits of lands ſettled, as well as to the lands them- 


ſelves. Baſſet v. Baſſet, M. 1744. 3 Athyns 203. 


(B. 16.) If a remainder be limited to commence upon a contingency, 
What re- which perhaps will not be before the particular eſtate determines, 

mainder the remainder will be contingent and does not veſt immediately: 
—_ as, if a leaſe be to 4. for life, remainder to the right heirs of A, 
Vide Deviſe for perhaps A. may die before B. and then the remainder will 
(N. 16, 17.) never take effect. 3 Co. 20. a. Pol. 56. E 

[All contingent remainders may be reduced to two heads; 1ſt, 
Where a remainder is limited to a perſon not in being, who may 
poſſibly never exiſt; as if an eſtate is limited to A. for life, re- 
mainder to his firſt ſon, when he has no child; and 2dly, Where 

a remainder depends on a contingency collateral to the continu- 
ance of the particular eſtate; as if an eſtate is limited to A. for 
life, and after the death of J. S. or after J. S. ſhall come from 
Rome to B. in fee. Smith v. Pactluiſt. Opinion of the twelve 

judges in the Honſe of Lord's, 1742. 3 Atkyns 134. 

[If A. deviſes to his wife for life, then to ſuch child as ſhe is 
with child of, this is a contingent remainder, though the wife is 
not with child. Gulliver v. Wicket, M. 19. G. 2. Wilſon. 105.} | 
 *So0, an eſtate made by A to B. whom he intends to marry, 
and to the heirs of their two bodies begotten, is an eſtate for life 
to B. with a contingent remainder to the ifſue; and therefore if 
the father ſurvive his wife he may bar the remainder. to the 
iſſue. 2 BI. Rep. 728.“ | | | 

A leaſe to A. till his full age, remainder to B. It will be a con- 
tingent remainder, K. 3 Co. 20. a. | 

leaſe to A. for life, remainder to B. for life, and if B. dies 
before A. remainder to C. 3 Co. 20. a. | | 

A feoffment to A. to the ule of B. for. thelife of C. and if B. and 
C. die, remainder to P. The remainder is contingent. Lane 22. 

A deviſe to A, for life, and if he ſhall have iſſue male, to ſuch 
iſſue; if he ſhall not have them to B. Semb. 3 Lev. 434. R. 1 Sid. 
47. Ray. 28. e 2, ' 

A leaſe to A. for life, and if B. pays ſo much, remainder to the 

r of B. For perhaps B. will not pay during the life of 

7. 3 - | 

Or, after the death of A, and C. to B. for perhaps A. may 
die before C. and the remainder cannot commence till the death 
of both. K. Pol. 57. 5 | | 

| 5 A leaſe 
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A leaſe for 40 years if H. ſo long lives, rewainder, after the death 


of A. to another, is contingent, Ray. 144. Pol. 67. 2 Per. 131. 


To huſband and wife for life, and afterwards to. the heirs of the 


ſurvivor. Co. L. 26. a. | 

80 if a remainder commences upon an act, which determines 
the particular eſtate ; as, if a leaſe be to A. till his return from 
Rome, and after his return to B. the remainder to B. is coutin- 
gent. N. 3. Go. 20 a. 


80, if a remainder commences after a contingent fee, it cannot 


be veſted, but contingent : as, a deviſe” to A. for life, and if he 


has iſſue male, to him in fee; if he has not, to B. in fee, the re- 


mainder to B. is contingent. R. 1. Sal. 224. | 
[If a man deviſes lands to his daughter for life, then to her firſt 


| and other ſons in tail, then provides portions for younger children, 


then deviſes to truſtees, then gives. them power to receive the rents 
till ſhe is 21, and lay them out in purchaſes to the ſame uſes, and 
then ſays,—** In caſe my daughter departs this life without iſſue of 
& her body living at her death,” he gives his lands to truſtees till 


Al. attains 21, then a continuation of the power to receive and lay 


out rents, then I give my lands to the ſaid A. after he ſhall 
« attain 21, for life, limitation to ſons, limitation to daughters, and 
6 in default or if A. dies before 21, and without iſſue, then to B. for. 
life, without impeachment, remainder to firſt and other ſons, 


« remainder to C. for life without impeachment, remainder to firſt 
«© and other ſons, and for default, then, Ec. ;”? all the limitations 


are limitations to the truſtee, in caſe A. ſhould die before 21, and 
contingent only during his minority; and after he attains 21, his 
remainder and all the ſubſequent limitations, are veſted remainders. 
Lethieullier v Tracy, M* 1753. 3 Athyns 774. | 
[A. deviſes lands to his ſon for life, then to the heirs male or 
female lawfully begotten of the ſon's body for ever, they paying 
out the ſame, Cc. if not paid, then to B. till paid, and then to 
return to the ſole uſe of the heir male or female begotten by th: 


ſon, and to his or her heirs for ever; if ſon dies without iſſue then 


to B. This remainder to B. is a contingent not veſted remafnder, 
the remainder to the heirs of the body of the ſon being a good 
contingent remainder. Doe v. Holmes T. 11 G. 3. 3 Will. 237. 
M. I2 G. 3. 3 Will. 241]. | | 

But there cannot be a remainder for years in contingency : for 
every leaſe for years enures by way of contxat. Ray. 151. 

[If a man deviſes all his eſtates to truſtees, their heirs, Qc. to 
pay lus ſon B. an annuity, and if he has any children, the reſidue 
of the rents during B.'s life for their education, and after Z's 


death a moiety of truſt eſtate to ſuch children as he ſhall 
leave, their heirs, c. the other moiety to the children of C. 
and every other child of his daughter S. their heirs, c. and if B. 


dies without iſſue, the firſt moiety to C. and other children of 5. 
their heirs, c. and dire&s annual payment to ſuch wife as B. 
ſhall marry ; teſtator dies, B. marries, has iſſue ſon and a daugh- 
ter, and dies; C. marries, has iſſue a daughter, and dies; the 


limitation is well ſupported by the eſtate in the truſtees ;' and if it 
was not, it would be good as an executory deviſe, The profits 
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21 


22 1 85 E 8 T A T E s. WE 
between the teſtator's death and the birth of B.'s firſt child go to 
his children. Chapman v. Blifet, M. 9 G. 2. C. 7. 7. 145. 


= 1%) But if a remainder be to.continence upon a thing eaſual but cer- 
- tain in the event, tho” it be expreſſed that it ſhall not commence 


— till the caſualty happens, the remainder ſhall be veſted, and 1s not 


(N. 18.) contingent : as, if a N for years if B. fo long hves, remain- 

| der, when B. dies, to D. For it is certain that B. muſt die, and the 
_ words, when B. dies, denote the time when the remainder 

take effect in poſſeſſidn. Pl. Com. — | 

So, a leaſe for life or years, remainder after the death of the lef- 
ſee, or end of the term, to B. 3 Co. 21. a. Cro. El. 450, 585. 

A gift to A: and the heirs of his body, and if it happens that 

he dies without iſſue, remainder to B; the remainder veſts imme- 

diately. Hob. 30, 31. EE | 
A deviſe to A. in tail, and after his death, without iſſue, to B. 
and if B. dies without iſſue, A. not being alive, to C. in fee; the 


remainder to C. is veſted: for the words, A. not being alive, im- 


port nothing but what was implied. R. 1 Sal. 233- 
So, if a fine or feoffment be to A: till he comes back to England, 
and attains his full age, or dies, and after his return and full age, 


or death, remainder to By the remainder veſts immediately: for 


It is of neceſſity that he will do the one thing or the other; for he 
will come back or die. Semb. 1 Leo. 244. Cro. El. 269. 

| So, if a leaſe be for 99 years if A. lives ſo long, and after the 
death of A. to B. in fee; the remainder will be veſted : for it ſhall 
not be intended that A. may ſurvive the term. R. Pol. 67. 

So, if a remainder commences. upon a contingency, which does 
not denote a condition precedent, but the time of the commence- 
ment of the eſtate : as, a deviſe to A. and afterwards to his 1ſt, 
zd, 3d, and 4th ſons in tail, and if the 4th fon dies without iſſue, 

to ; he ſhall take tho' A. has no fon. R. Mo. 487. 1 
+ So, a deviſe to A. for life, if ſhe does not marry ; and if ſhe 
marries to B. in tail, Qc. the remainder to B. is veſted, and not 
_ contingent ; for the deviſe to A, was during her widowhood, and 


nation of eflate. R. Ray. 428. 


Mo. 487. | | | LY 
Or, till he diſcontinues, c. R. 2 Cro. 697. Jon. 57. 


gent eſtate for life, or in tail, it ſhall be veſted. 1 Sal. 224. 
[If there is a remai:.der to children by ſettlement or will, it is 


ferent parts and proportions, as they come in ge. Goodwin v. 
Goodwin, H. 1748. 1 Vezey 226:] i TR 


n. 18.) If an eſtate be granted to huſband and wife for their joint lives, 


be executed, gotten :; it ſhall be an eſtate tail executed in the wife, tho' the 
and not jointure is not ſevered. R. Ray, 126. 8 
remain, CN. Ts | | So, 
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the limitation to F. if ſhe marries, was tantamount as upon determi- 


So, a deviſe to A. for life till he aliens, and then to B. c. R. 
So, if a remainder be limited to a perſon in gſe, after a contin- 


not material whether they are then alive or not; for it veſts in dif- 


e remainder to the heirs of the body of the wife by the huſband be- 


. 
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ESTATES. 


So, if there be a contingent meſue remainder between an eſtate 
for life, or years, and the limitation of the inheritance, it ſhall be 
executed till the contingency happens: as, if a feoffment be to the 
uſe of B. for life, remainder to the firſt ſon which B. ſhall have, 


till the ſon be born. Vide 2 Sand. 383. | E- 460 
So, to B. for life, remainder to the firſt ſon which B. ſhall have, 
in tail, remainder to the heirs of the body of B. begotten, Cc. 


acc. clearly, 2 Sand. 383, 386. | IA 3 85 
So, if it be to B. for life, remainder to his firft ſon who ſhall 
have iſſue male, and his heirs for ever, and for want of ſuch iſſue, 
remainder to B. and his heirs. R. Cro. Car. 364. 

So a deviſe to R. for life. and after his death to the heirs of his 


So a covenant to ſtand ſeiſed to himſelf for life, remainder to &. 


body, and the heirs male of the bodies of ſuch 1ſt, 2d and other 
ſon iſſuing ſeverally and ſucceſſively ; provided that if A. dies 
without iſſue male, the covenantor ſnall ſtand ſeiſed to the intent 
to raiſe 1000. for a daughter, ſhall be an eſtate tail executed in FA. 
K. 2 Job. 214% »Br»innnmn 8 „ | 
So a feoffment to the uſe of huſband and wife for life, remainder 


heirs of their bodies, is an eſtate tail executed in them, Co. L. 28. 
'8. R.ii Co Blc@ : . 
Baut if an eſtate be to A for life, remainder to the next heir 
male of A. and the heirs male af his body; it is not an eſtate tail 
22 in A. becauſe the remainder is to his next heir male in 
the ſingular number, with words of limitation to his heirs. 1 E. 
Co. 66. b. Archer. 5 5 c | 
Or, to A. for life, remainder ſeniori puero of his body, in tail. 
5 - oy | 
Tho' the remainder to the next heir be upon a contingency, and 
in abeyance. Semb. Pol. 53, Oc. VVV | 
So, if there be a meſue remainder in eſſe, the eſtate ſhall not be exe- 
euted: as, if it be to 4. for years, remainder to B. for life, re- 
mainder to the right heirs of A. it ſhall not be an eſtate executed in 
A. R. 3 Lev. 407. | . 1 3 
Or, to A. for life, remainder to his wife, remainder to the right 
heirs which 4. ſhall beget upon the body of his wife; it is not 
executed in A. becauſe of the remainder to the wife. R. Ray. 36. 
1 Sid. 83. R.2 Lev. 407. . | 
Or, to A. for life, and afterwards to the wife for life, remainder 
tothe heirs of both their bodies. Ray. 36. R. 1 Lev. 37. | 
So a poſſibility may prevent the execution of an eſtate ; as, if a 
deviſe be to A. his ſon and heir, and if he dies without iſſue living 
B. to B. and his heirs; if he has iſſue living at his death, to the 
iſſue and his heirs ; this mzſne poſſibility prevents the merger of the 
ellate for life in A. by the deſcent of the fee, 3 Lev. 407. 


C4 


80˙ 


in tail, remainder to B. and his heirs; the eſtate is executed in B. 


an eſtate tail is executed in B. Cont. per 2 J. Cro. El. 316. But 


body, is an eſtate tail executed. R. Cart. 171. Vide Deviſe, (N. 5.) 


for life, remainder to the iſt, 2d, 3d and every other ſon of his 


to their firſt ſon in tail, remainder to the huſband and wife and the 


23 


RE Lo & 

So, if an eftate comes by ſeveral conveyances, it ſhall not be 
executed; as, if by indenture an eſtate is ſettled to A. for life, 
and afterwards by deviſe it is given to the iſſues of the body of 
A. Per Holt, Skin. 559. | g 


(B. 19.) If any words are uſed by which an eſtate is raiſed depending 
2 remain- upon a particular eſtate, it is ſufficient: as, if a man makes a 
_— — ds leaſe to A. for life, and that after the death of A. the lands 
created. Tedibunt to B. and C. and their heirs; it will be a good remainder 

; to them. Pl, Com. 29. a. | „ iz: 

If a leaſe be to A. for life, remainder to H-. and if V,. dies 
living A, that then it ſhall remain to B; it will be a good re- 
mainder to B: for it does not import that B. ſhall have it in 
the life of A. if M. dies, but that he ſhall have it in remainder, 
as IV. had it. Pl. Com. 29.6 32. 2. | 

If a deviſe be to A. for life, and if he has iſſue male, to his iſſue 
male and his heirs; a remainder veſts in the firſt ſon, for the 
iſſue male ſhall be taken as a ſingle perſon. R. 1 Sal. 224. 


* 
* 
1 


= 29.) If a demiſe be to A. for 10 years, and of other land to B. for 20 

all ke Years, remainder after the determination of thoſe ſeveral leaſes, to 
effec, C. when the 10 years expire, the remainder begins in the land 
demiſed to A. for it ſhall be conſtrued diſtributively. R. 5 Co. 7. 

So a deviſe of land to A. for life, of a houſe to his wife for a 
ear after his death, and that after a year and the death of A. all 

his lands and tenements ſhall go to B; he ſhall have the houſe at 

the end of the year, tho' A. be then living. R. 1 Lev. 212. 

If a limitation be to the uſe of A. for lite, and of other land to 
the uſe of B. for life, and after the death of A. and B. that the 
whole ſhall go to D; he ſhall have, after the death of each, the 
land limited to him. K. Pol. 65, 67. 8 N 

If a deviſe be to his two ſons and the heirs of their bodies, and 
that his executor ſhall have it till his ſons attain their ſeveral ages 
of 21 years; if the eldeſtattains 21 years, he ſhall have his part, 
tho' they are joint-tenants. K. 2 Co. 259. 

But where there are croſs-remainders, or by expreſs words he in 
remainder ſhall not take part till he takes the whole, there the re- 
mainder ſhall not take effect by parcels: as, if a deviſe be to A. 
and B. and their heirs equally to be divided, and if they die without 

i ue, I give all the laude to D; if A. dies without iſſue, a moiety | 
does not go to D: for the intent is expreſſed, that he ſhall take the _ 
whole only when both are dead without iſſue. N. Ray. 452. 


Pol. 425, 434. Jide Deviſe, (N. 14, 15.) 
(B. 21.) A Gift in Tail, with a Fee expectaut. 


If a feoffment be to the uſe of A. and a woman whom he intends 
to marry, and their heirs, 4abendum to them and the heirs of their 
bodies, they have an eſtate tail, with a fee expectant. R. 2 Rol. 
19, 23. Cont. 8 Co. 154. 6. Cb. L. 21. 4. Vide Fait, (E. q.) 
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Or if a feoffment be to A. and the heirs of his body, Jabendum 


to him and his heirs. Co. L. 21. 4. 
| (B. 22.) Alienation by Tenant in Tail. 


By the //. V. 2. 1. de Donis, it was enacted, quod non habeant (B. 22.) 
illi quibus tenementum fuit fic datum, (Viz. the tenant in tail) poze/- What does 
tatem alienandi, Oc. | not bar the 

And thegefore, by common law ſince this ſtatute, - tenant in 
tail could not by fine, feoffment, grant, releaſe, or confirma- 
tion, Ec. bar the eſtate tail. 2 ne. 335. | 
Nor tenant in tail by deſcent, tho' the ſtatute ſays, illi quibus 


iſſue. 


5 | tenementum fuit Aatum. 2 Inſt. 336. 


So he cannot charge the eſtate tail. 1 Rol. 841.1. 52. 
So, if he accepts a fine ſur conuxance de droit come ceo, Ec, from 


| another; that does not change his eſtate. R. 1 Yent. 257. 


So a fine by him, without proclamations, does not barthe en- 
tail, tho' it makes a diſcontinuance. Semb. Fon. 254. Jide 
Fine, (G. 1.) | + ; 

If tenant in tail makes a grant of a thing not n , as of a rent (B. 23.) 
de novo out of land, the grant after his death is void as to the 5 
iſſue. Co. L. 327. 6. 3 Co. 85. b. Pl. Com. 437. 1 Lev. 168. 5 

So, if he grants the next avoidance. R. 1 Rol. 8 53. J. 5. 

1 Bal. 34, 385. 

Or be bound in a ſtatute- ſtaple, &c. Pl. Com. 437. a. 

So, if tenant in tail in remainder after an eſtate for life, 
grants his eſtate to another, it determines by his death. 

So, if tenant in tail makes a leaſe to commence after his death 
by expreſs words, it will be void. 1 Sid. 261. | 


But if tenant in tail makes a diſcontinuance by feoffment, £c. (B. 24. 
this is only voidable by action of the iſſue or him in remainder What _ 
or reverſion, Co. L. 327. b. 3 Co. 85. 6. voidable. 
So, if by bargain and ſale, covenant to ſtand ſeiſed, leaſe and 
releaſe, Sc. he conveys to a ſtranger, a baſe fee paſſes, which is 
not avoided till entry of the iſſue. Jide poſt, (B. 33.) | 
So, if tenant in tail makes a leaſe rendering rent, not war- 
ranted by the Vf. 32 H. 8. it is only voidable. | 
Tho' the leaſe be to commence at a future day, and he dies 
before the commencement. 1 Rol. 842. J. 50. $43.1. 15. R. 
Pl. Com. 437. | | 5 
Or, without rendering rent. F. 1 Sid. 261. 
So, if tenant in tail grants an advowſon, common tithes, rent 
in Me, or other thing which lies in grant to another in fee; the 
iſſue in tail may make the grant void, or only voidable, at his 
eleftion: for he may by entry or-claim make it void, or avoid 
it by formedon. Co. L. 327, 6. R. 3 Co. 84, 85. | 
: So, — tenant in tail grants a reverſion or remainder. 3 Co. 
5. 4. 80. a, | f ; | 
Tho' the grant was by fine before the ff. 32 H. 8, R. 2 Aud. 110. 
= "I So, 
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(B. 25.) 
What bars 
the iſſue. 
A fine with 
proclama- 
tions. 5 
Vide poſt, 

(B. 3190 


ES TAT ES. 


So, if tenant in tail makes a feoffment, tho' he cannot retain the 
eſtate or profits, yet the right to the entail remains in him, which 
may be barred by fine or recovery, or if it be not barred or for- 
feited, ſhall deſcend to his iſſue. R. Hob. 336. | | 


So, by the ,. 4 H. 7. 24. A fine in C. B. of lands, tenements 
and hereditaments after ingroſſing ſhall be proclaimed the ſame 
term and three following terms at four ſeveral days in every term: 
and being ſo proclaimed, mall be a final bar, and conclude all 
privies and ſtrangers, except, Oc. Vide 1 Les. 25. 

And by the ,. 32 H. 8. 36. Fines with proclamations by per- 
ſons of full age of lands, c. before ſuch tine levied entailed to 
the perſon levying the ſame, or any of his anceſtors, in pofſſeſ- 
ſion, reverſion, remainder, or uſe, ſhall be a ſufficient bar and 
diſcharge for ever againſt them, or any of their heirs claiming 
only by ſuch entail, Oc. | gs 15 : 

And therefore, if tenant in tail levres a fine of lands to him 
entailed with proclamations, the iſſue in tail ſhall be barred by 
it: for the F. 32 H. 8. makes it a bar to the iſſue expreſsly. R. 
Ray. 359. 3 Co. 84. = | 

Tho' the fine was levied of an eſtate tail in reverſion or re- 


mainder, and not in poſſeſſion. 3 Co. 84 Cro. El. 610. 


So, if tenant in tail be diſſeiſed and afterwards levies a fine 


with proclamations, the iſſue ſhall be barred by it: for the ſta- 


tute does not ſpeak of a ſeiſin at the time of the fine, and the 


iſſue, being privy, is eſtopped to ſay, quod partes finis nikil habu. 


erunt. K. 3 Co. 89, go. Cro. El. 610. 
Or makes a diſcontinuance, and afterwards diſſeiſes the diſ- 


continuee, and levies a fine. R. 3 Co. 91. a. Bond. pl. 1 56. 


Cr. BE Sto. --. | | | | 
Tho' the diſcontinuee enters and avoids the fine, before all the 
proclamations paſs. F. 3 Co. 91. a. Go. El. 610. 
So, if the king tenant in tail levies a fine, Sc. the iſſue is 


barred. N. 7 Co. 32. 


If the iffue in tail levies a fine, ©. in the life of the tenant 
in tail, who afterwards dies, the iſſue and all his iſſues are bar- 
red; for the ſtatute ſpeaks of lands entailed to the perſon levying 
the ſame, or any of his anceflors. N. 4 Co. 5 1. a. go. . Fs 

So, if the iſſue in tail diſſeiſes his father, and afterwards levies 
the fine. R. 3 Co. go. 8 „ | 
So, if tenant in tail has iſſue two ſons, the eldeſt levies a fine in 
the life of his father, who dies, and afterwards the eldeſt dies 


without iſſue; the fine ſhall be a bar to the younger brother: 


for he claims the entail through his eldeſt brother. Per Periam, 
ac 266, ©. w- Jar 238. oo HEE: 

So, if there be grandfather, father, and ſon, the grandfather 
tenant in tail, the father levies a fine in the life of the grandfather, 
and dies in the life of the grandfather, and then the eſtate deſ- 
cends to the ſon; he ſhall be barred by the fine of his father: for 
tho” he claims from the grandfather, yet he derives his title 


through the blood of his father. 3 Co. go. 5. Hob. 333. 
| | | e 5% 
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ather, levies a fine, and dies without iſſue; the ſon of the fa- 
ther by another venter is barred. R. 3 Leo. 10, ; 


its ies; the iſſne is barred : for the ſtatute ſpeaks of land before the 
ne ime of the fine entailed, &c, which extends to an entail in futuro 
n: . Cro, El, 122. 10 Co. 50. a, 2 Leo, 36. 3 Leo. 211. Cro, 
all :1, 610. | 3 : : 


r- alone levies a fine; it bats the iſſue in tai}: for he claims as heir 
to of the body of both. R. Dy. 351.5. K. q Co. 140. Bend. pl, 
el. 257. Dal. 50. R. 1 And. 39. Sav. 9. . 

nd = And if the huſband dies, and his wife afterwards enters and 


7A yoids the fine (as ſhe may within five years. (whereby ſhe is 
ſeiſed of an eſtate tail, and the remainders are reveſted; yet after 


im her death the iſſue is barred. Hob. 257, 259. Dal. 50. 
by So, if the huſband, after a fine by him alone, declares the 
R. uſes to him and his wife, by which they are remitted, and the 


remainders reveſted ; yet the iſſue is barred : for after the death 


to a right, Hob. 260, _ | | 
So, if tenant in tail of a rent iſſuing out of the manor of D. 
levies a fine of the manor, with intent to bar the rent; the iſſue 


it is compriſed within a fine of the manor out of which it was 
ſuing. Per 2 FJ. Hut, cont. 2 Cro, 699. 2 Rel. 500. 


ing to the office. 2 Rol. 500. 


tions are paſt, yet the iſſue ſhall not be barred if the proclamations 

afterwards paſs, K. 3 Co. 86. 5. go. a. Semb. 2 And. 112 
And the iſſue, by entry, or action, or claim, before the pro- 

clamations are all paſt, cannot avoid the fine. K. 3 Co. 87 a. 


unt = De : Bens. | 
To And every fine ſhall be intended to be with proclamations, 
ing till the contrary appears. N. 3 Co. 86. 6. * 


And the ſtatutes which make a fine with proclamat ions a bar, 
give all incidents to perfect the fing. If it be levied by him in 
reverſion, Ec. a quid juris clamat, &c. R. 3 Co. 86. 6. 


within age, out of the realm, covert, non compos, or in priſon, 
K. 3 Co. 91. a. FED | 5 
So the king tenant in tail may bar by fine. Cro. Car. 96, 7. 


m 
: So a fine by tenant in tail not only bars, but extinguiſhes the 
er eſtate tail. 4 Mod. 5, 2 Leo. 373. 1 Sal. 338. RE 
er, For a fine by tenant in tail is as compleat a bar to the iſſue, as 


a feoffment by tenant in fee. 1 Leo, 85. 


verdict, as if it had been pleaded, R. 2 Leo, 37. 


£y, if 4. tenant in tail, remainder to the heirs male of his 


So, if an eſtate tail be deviſed to B. when he attains 24 years 
of age, and he before ſuch age levies a fine, and after ſuch age 


80, if huſband and wife be tenant in tail, and the huſband | 


of the wiſe the remitter ceaſes, and the eſtates are turned again 


ſhall be barred, tho' the rent was not expreſſed in the fine; fo. 


So, if tenant in tail of an office, levies a fine of land belong 


If tenant in tail levies a fine and dies before all the protlama- 


If tenant in tail levies a fine, the iflue ſhall be barred, tho“ 


And therefore, it will be as effectual a bar when found by 


But 
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But if tenant in tail makes a ſeoffment, and the feoffee levies 
a. fine, the iſſue in tail is not barred if he claims within five years 
after the death of the tenant in tail. 3 Co. 87.6 

So, if tenant in tail be difſeiſed, and the diſſeiſor levies a fine, 
and tenant in tail, or his iſſue, claims within five years after the 
tine. 3 Co. 87. 5. | 

So, if the fine by tenant in tail was not with proclamations, 
but a fine at common law, it is not a bar, 

So, if tenant in tail levies a fine /ur grant & render, the 
iſſue may avoid it, if the father dies before tbe fine is executed, 
3 Co. 89. 6. 

So, if tenant in tail, upon a fine, gr ants and renders a rent 
out of the land entailed, the iſſue is not bound by it: for the fine 
was not of the land itſelf, but of a rent newly created. R. 3 Co. 
go. a, Semb. Dy 213. 5, Bend. pl. 141. Pl. Com. 43 5. 6. 

So, if tenant in tail has iſſue two ſons, and the eldeſt levies a 
fine, and dies in the life of his father ; the youngeſt ſhall not be 
barred; for he does not claim by his Fades brother, nor need 
mention him in his pedigree. Per Periam, Mo. 252. K. 2 Cro, 
689. K. Hob. 332. K. Cro, Car. 434. 2 Rol. 501. Jon. 32. 

So, if there be tenant in tail to him and his wife and the heirs 
males of their bodies, remainder to them and their heirs of their 
bodies, the huſband dies having iſſue a ſon and a daughter, the 
fon levies a fine, and dies without iſſue in the life of his morn; 
the daughter ſhall not be bar red. Ie. Hob. 332. 

So, if there be three ſons, and the middle one levies a fine, 
and furvives his father, but dies without iſſue in the life of the 
eldeſt brother; his fine ſhall not be a bar to his eldeſt or youngeſt 
brother. Hob. 333- 

So, if the iſſue in tail levies a fine, and afterwards the tenant 
in tail makes a leaſe not warranted by the ,. 32 H. 8, the leaſe 
is good againſt the conuſee as long as the iſſue in tail does not 
fail. K. 2 Gro. 689 2 Kol. 408. bridg. 27. Jon. 60. K. 
1 Sid. 62,” 1 Nel. 843.1, 20. Fide Fine, (L.) 

So, if tenant for life, and he in remainder in tail, Join in a 
leaſe to A. for life, remainder to . for life, and the ine in tail 
accepts the rent of A. and levies a fine. H. Cyo, El. 253. 

So, if tenant in tail makes a leaſęe, and afterwards levies 2 
fine; the conuſee ſhall not avoid the leaſe, 4 Mod. 6. Dab. 
1 Lew: 168, 

Or, if he and the iffue in tail join in a leaſe or charge, and 
afterwards join in a fine. 

Or, if the tenant in tail makes a leaſc, Sc. and the iſſue after- 
wards affirms it by acceptance of rent, and then levies a fine. 

Or, if the iſſue in tail makes a leaſe, and afterwards dies, 
and his iſſue, having then the entail, levies a fine. R. 4 Mod, 5. 
Dy. 51. 6. 

"Olherwide, if the leaſe was to commence in futuro, and the 
fine was levied by the iſſue before the commencement, R. 1 Sal. 
338. K. 1 Sid, 260. Shin, 254, 317, 

80 
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ars So a fine by tenant in tail of the king's gift, the reverſion or 
remainder to the king does not bar the iſſue, in all caſes where 

Ne, by the ff. 34 H. 8. 20. a recovery by him ſhould not be a bar. 

he Go. L. 372.6. R.8 Ce. 78. a. Vide poſt, (B. 31.) ; 

| So a fine by tenant in tail is not a bar to him in reverſion or 

ns, remainder, if he claims, or purſues his action within five years 

after the tail ended. Co. L. 372. a. Yide Fine, (K. 1,2.) 

he | | 7 

d, So a recovery in real action, by verdict upon ne dona pas, (B. 26.) 
binds the iſſue. 1 Rol. 840. J. 5. A real reco- | 

nt So, if tenant in tail forfeits double the value of the marriage *, N. 

ne to the lord, it binds the iſſue. 1 Rol. 842. J. 5. 


i So, if tenant in tail grants a rent-charge fora releaſe of a right 

to the land, it binds the iſſue. a Kol. 842. J. 10. oof 

1 Or, in purſuance of a condition annexed to an eſtate tail, 
1 Rol. 842. J. 20, 30. „VV 

But if a recovery be by default without voucher, the iſſue may 
falſify. 1 Kol. 840. I. 10. „„ | | 

Tho” the recovery be in a writ of right. Co. IL. 373. @. 

So, if the lord recovers in a ceſſavit againſt tenant in tail, it 
does not bind the iſſue. Co. L. 373. a. | 


1 So, if tenant in tail ſuffers a common recovery, It bars the (3. 259 
| iſſue in reſpect of the recompence in value. R. 10 Co. 37. 4. A common 
e, R. Poph. 100. | | recovery. 
e Tho” he dies before execution. 1 Co. rob. 2 Rol. 396. J. 10. wn 22 
ſt Dy. 374. a. 376. 35. Vide Execution, (A. 2, 3.) I d 


And this has always been allowed fince the g. Je Donis. Hox it foal 


it 10 Co. 37. 6. | | be paſſed, 
ſe Tho' he had before levied a fine, whereby his eſtate tail is - _ rg 
| a Or, 25 


extinct. R. 1 Rol. 223. Kc.) Who 
Tho' the recompence in value can never be obtained. R 2 
10 Co. 38. a. f | good tenant 
Tho' it be erroneous; ſo long as it ſtands in force, R. 4 the pre. 
Poph. 100. | | | Fe 2 
So, if tenant for life, remainder in tail, ſuffers a common re- (k 25 
covery, and vouches him in remainder : it bars the eſtate tail. % 225 
K. 10 Co. 44. 3 Co. 60. 6. Cre. El. 562, 570. Mo. 690. bold, (C. 9.) 
And the remainder in fee. R. Cro. El. 562, 570. 3 Co. bi. a, 
So, if huſband and wife are tenants in ſpecial tail, remainder 
to the huſband in tail generat, remainder to B. and the huſband 
alone ſuffers a recovery; tho” it is no bar to the wife and her iſſue 
but for a moiety, yet the huſband having a remainder in tail ge- 
neral, all ſubſequent remainders are barred, R. 3 Lev. 108. 
So A common recovery by tenant in tail bars all remainders, or 
the reverſion depending upon it. 2 Rol. 396, J. 7. 6 Co. 42. 
And all charges grunted by him in reverſion, or remainder. 
R. 1 Co. 63. 4. Pepi. 5. | 2 
[if A. covenants on his marriage to lay out 3000l. in land, 
and to ſettle to himſelf in tail, remainder to B. and purchaſes 
land, but never ſcttles it, but ſuffers a recovery of jt, this dit- 
| | 0 3 Charges 


_ Twiſt. 1 Sid. 102. 2 Lev. 30. | | 


I E 8. 


charges the lien, bars B. of the benefit of the covenant, and of 
the remainder. Maridood v. Curner, H. 1732. 3 P. V. 163z.] 

[If tenant in tail charges Rand with any incumbrance, and af. 
terwards ſuffers common recovery, it lets in all incumbrances. 
Beck v. Welſh, T. 24 G. 2. 1 Will. 276.]J © 

So, if he in remainder makes a leaſe for life, upon condition; 
" recovery by tenant in tail bars the eſtate for life, and alſo the 
condition. R. 2 Co. 52. 6. | 

So a remainder to the right heirs of B. ſhall be barred; tho 
it be in abeyance. R. 6 Co. 42. a. Per Gauay, 1 Co. 135.6. 
136. 4. | g Pk 

_ a remainder for years: for the leſſee cannot falſify. Per 

So, a deviſe to another, upon a contingency after the death of 
tenant in tail without iſſue. R. Mo. 73. 25 x 
So, if an eſtate. tail be granted, and afterwards to the uſe that 
B. ſhall havea rent-charge, remainder dver; a common recovery 
by the tenant in tail bars the rent-charge. R. 2 Lev. 29, 30. 

And, this, tho' the recompence in value does not extend to 
the rent: for the ſuppoſed recompence is the cauſe of the bar to 
the iſſue, but the ground of the bar of the reverſion or remainder 
is, that it is a common aſſurance, and guafe excepted out of the 
AH. de Donis. Per Hale, 2 Lev. 30. e , | 

So, if there be tenant in tail, rendering rent to him in the re- 
verſion, with condition of re-entry for non- payment; a common 
recovery by the tenant in tail bars the condition. 2 Lew. zo. 
Cont. Sal. 570, 1. | 5 | 

So, by a common recovery, a power to make a jointure, leaſes, 
Sc. ſhall be barred. R. 2 Lev. 60. Vide Poiar, (D.) . 
+  Soa common recovery bars the right of havinga.writ of error 

to reverſe a fine by tenant in tail. E. Mo. 365. e 

So 2 common recovery bars a collateral condition annexed to 
an eſtate tail; as, ifa gift in tail be, upon condition to pay a. 
ſum in groſs, and for non-payment to re-enter. Sal. 571, 

Or, upon conditjon, that 1f the donee marries any other than 

Searle, the eſtate goes over. R. Sal. 570. 
So, if tenant in tail leaſes for years, acknowledges a judgment, 
Sc. and afterwards ſuffers a common recovery to make a join- 
ture, Sc. the recovery enures for confirmation of the leaſe, &c, 
R. Ca. Ch. 120. 2 And. 111. Vide ante, (B. 25. 

[If tenant in tail by purchaſe per fFormam doni ex parte materna, 
with the reverſion in fee in him ex parte materna, ſuffers a com- 
mon recovery to the uſe of himſelf in fee, the old uſe is gone, 
and it deſcends to his right heir. Martyn v. Strachan, H. 
16 G. 2. Str. 1179. 1 Wil. 2, Affirmed, on error. P. 17 
G. 2. Wl. 66.]. 5 | | 

[If lands are limited to A. for gg years, if he ſo long live, and 
from his death, or other ſooner determination, to truſtees and 
their heirs during A.'s life, to preſerve contingent uſes and eſtates, 
and after the end or ſooner determination, to the uſe of the firſt 


and other ſons of A. in tail male, with other remainders over F 
| 1 on 


—__ 
1 


11 

and A. has a ſon B. who attains 21, and A. and B. levy fine: to 
make tenant to præcipe, and ſuffer recovery, in which B. is 
vouched, the remainders over are not barred. Smith v. Pack- 
hurftl, Opinion of the twelve Judges in the Hquſe of Lords, 1742. 
3 Athyzs 134 ] 


afterwards ſay ſuch eſtate ſhall be void as to inheritance of heirs, 
if ſhe die without children, and the eſtate ſhall deſcend to his 
heir male: a recovery ſuffered by the daughter is good, though 
ſhe afterwards die without iſſue. Corp. 379.“ 


If the præcipe be againſt the tenant in tajl himſelf, the eſtate 


If tenant in tail, in remainder after an eſtate for life, diſſeiſes 
the tenant for life, and ſuffers a recovery with ſingle voucher, the 
entail is barred: for the dein extends only to the eſtate for 
life, and does not turn the eſtate tail to a right. Cont, Semb. 

3 Co. 59 a. Acc 2 Rol. 395.1 10, e 5 | 

But no eſtate ſhall be barred, which was turned to a right, 
and of which the tenant to the præcipe had not actual ſeiſin, or 
ſeiſin in law. 2 Rel, 394 J. 50, Ws 
And therefore, if tenant in tail makes a feoffment to the uſe 
of himſelf in fee, or in tail, and afterwards ſuffers a recovery, the 
_ firſt eſtate tail is not barred : for he was ſeiſed only of the eſtate 

raiſed by the feoſfment. PI Com. 8. a. Manxel. ” | 
So, if he covenants to ſtand ſeiſed to the uſe of himſelf for life, 
and afterwards to his ſon in tail, and afterwards ſuffers a reco- 
very with ſingle voucher. R. Tel. 51. | 


and a recovery is had againſt him. 3 Co. 5. 6. 
So, if tenant in tail be diſſeiſed, and the diſſeiſor enfeoffs him, 
and afterwards he ſuffers a recoyery with ſingle voucher, K. 
3 Co. 59. a. 2 Rel. 395.1. 5. | 3 
So, if there be tegant ſor life, Temainder to A in tail, and a 
recovery is pleaded to be had againſt A. tunc tenentem liberi tene- 
menti, (which ought to be intended to be by diſſeiſin, when the 
tenant for life appears by the ſame record to be living, with 
* voucher ; the entail is not bar red by it. 3 Co, 59. a. 
So, if huſband and wife are ſeiſed in tail, and a recovery is 
had ageinſt the huſband alone. 3 Co. 5. 6. | 
So, if A, tenant for life, remainder to B. in tail, joins in a 
fine ſur grant & render to A. for life, and afterwards to B. in 
fee, and then B. ſuffers a recovery with ſingle voucher to the uſe 
of himſelf in fee; the entail is not barred : for tho? the fine did 
not make a diſcontinuance, being by B. not ſeiſed in tail, yet the 
eſtate tail was deveſted by it, ſo that he was not ſeiſed in tail at 
the time of the recovery. R. Cro. El. 826. | 5 
If A. tenant in tail leaſes to B. for life, (which is a diſcontinu. 
ance,) and dies, and B. ſurrenders upon condition to C. who 
has che remainder in tail, againſt whom a præcipe is brought, and 
| | a re- 


*If a man deviſe to his daughter an expreſs eſtate tail; but 


So, if tenant in tail diſcontinues, and takes back an eſtate tail, 


(B 28.) 
ſhall be barred of which he was actually ſeiſed, and all re- or ere 
mainders dependant upon 1t. | | Foo — 
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a recovery had; the eſtate tail of 


not remitted. R. Skin. 3, 63, 


If tenant in tail be vouchee ina common recovery, hecomes in 
in privity of ſuch eſtate as he ever had. PI. Com. 8. a. Manxel. 
And therefore, if huſband and wife, ſeiſed to them and the 
heirs of the body of the huſband, make a diſcontinuance, and 
the diſcontinuee ſuffers a recovery, and vouches the huſband; 
the tail ſhall be barred. R. 3 Co. 6. R. 6 Co. 32. a. 
If tenant in ſpecial tail diſcontinues, and takes back an eſtate 


in tail general, and afterwards takes back an eſtate to him and 


his heirs upon B. begotten, and afterwards diſcontinues, and the 


diſcontinuee ſuffers a recovery, and vouches the tenant in tail; 


the three ſeveral entails are barred by one recompence : for the 
5 comes in in privity of all the eſtates. Pl. Com. 8. b. 

Co. 6. 5 | 
a So, if the tenant vouches a ſtranger at firſt, who afterwards 
vouches the tenant in tail; his eſtate ſhall be barred. R. Fal. 571, 

So, if the heir be vouched, he comes in in privity of the eſtate 
of his anceſtor to whom he was heir: as, if tenant in fee makes 
a feoffment, and the feoffee ſuffers a recovery, and vouches the 
heir of the feoffor. Semb. Pl. Com. 7. 6. | 

So, if tenant in tail in poſſeſſion and he in remainder be 
Jointly vouched, tho? it be not ſo regular, yet the vouchee ſhall 
be barred; for the joining of a ſtranger with him does not pre- 
judice, A. Sal. 571. | 5 

But-the vouchee comes in in the ſame degree as he had the 
eſtate af firſt: and therefore, if a recovery would not bar his 
eſtate when he was ſeiſed, it ſhall not be barred if he be a vouchee. 
Pl. Com. 7. 6. | : 5 1 

So, if a parſon enfeoffs with warranty, and be vouched, he 

ſhall pray in aid of the patron and ordinary. Pl. Com. 7. a. 

If tenant by the — enfeoffs with warranty, and is vouched; 
he ſhall have aid: for he comes in in the ſame plight as when he 
was ſeiſed of the land. Pl. Com. 7. 66. é 


But a common recovery does not bar an intereſt precedent to 
the eſtate tail of which the recovery was ſuffered: as, if tenant 
in tail, remainder to A. remainder to B. remainder to C. makes 
a feoffment, and the feoffre ſuffers a recovery, and vouches h. 
his eſtate tail and all the ſubſequent remainders are barred ; but 


not the eſtate of A. or other precedent eſtates.  R. 3 Co. 6, 


„So, if A. be tenant for years, remainder to B. for life, re- 
mainder to the firſt and other ſons of B. in tail, remainder to . 


in tail, and if A. and B. join in making a tenant to the preecipe 


by leaſe and releaſe, and ſuffer a recovery to this only bars the 
remainder to B. but not the intermediate remainder to his firſt 
i. Term, Rep. 738. Zo.” 
So, if tenant in tail makes a leaſe, and afterwards ſuffers 2 
recovery; the precedent leaſe is not barred, R. Cro. El. 718. 
. $57." Vide ante, (B. 25... fo 2 
5 5 80. 


C. is not barred; for C. was 


as 
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So, if an eſtate be granted to B. in tail, rendering rent to him 
in reverſion and B. ſuffers a recovery; the rent ſhail not be 
barred. R. Cro. EI. 792. Per Hale, 2 Lev. 30. Sal. 571. 

So, if tenant in tail makes a mortgage, and afterwards ſuffers 
a recovery for a collateral purpoſe; the mortgage ſhall be con- 
firmed by the recovery. Eq. Abr. 257. : 1 

So, generally, a common recovery does not bar a thing to 
which the recompence in value does not extend; as, if a man be 

ot in in privity of the eſtate tail: as, if tenant in tail be at- 
tainted of treaſon, and the king grants his eſtate to 4. who en- 
eeoffs B. who. ſuffers a recovery, in which 4. is vouched; the 
eſtate tail is not barred: for A. claims paramount the entail. 
> Rol. 394. J. 40. | 
So, if tenant in tail be attainted of treaſon, and afterwards 
Wu tfcrs a recovery; this does not bar the remainder. 2 Rel, 
994.“ 37. | : 

| It tenant in tail enfeoffs B. who ſuffers a common recovery 
without vouching the tenant in tail. Ray. 29, 

So a mere poſſibility ſhall not be barred by a recovery: as, if 
a deviſe be to 4. and his heirs, and if he dies without iſſue in 
the life of B. to B. a recovery by 4. without joining B. does 
not bar his poſſibility. &. 2 Cro. 593. 2 Kol. 594. J. 20. 

ug if B. comes in as vouchee, his potlibility thall be barred. 
2 Gro a N | 

So 1 2 caſes of an executory deviſe, a recovery does not 
bar him who claims by ſuch devide. R. 1 Lev. 136, 

So a recovery by a mortgagee, does not bar the mortgagor, if 
he be not vouched. K. 2 Cro. 593. Fo. 

So, it an eſtate be granted to 4, and his heirs ſo long as B. 
has heirs of his body; a recovery by A. does not bar the donor: 
for a recovery by tenant in fee does not bar a collateral intereſt; 
as a condition, covenant, c. Per Houghton, 2 Cro. 593. 


So, by the ff. 34 & 35 H. 8. 20. A common recovery by te- (B. 31.) 
pant in tail of lands, c. whereof the reverſion, or remainder at I therever- 
he time of ſuch recovery ſhall be in the king, ſliall not bind the — 
eirs in tail. K. Dy. 32. a. in marg. 2 

But in order to be protected by this ſtatute the eſtate tail king. 
vith reverſion to the king in fee, muſt be cleariy of the gift or 
proviſion of the king. 1 Bl. Rep. 654.* | 3 

So, if there be tenant in tail, remainder in tail, the reverſion 
or remainder to the king; a common recovery by the tenant in 
ail does not bar the firſt remainder, any more than the heir in 
tail. Co. L. 372. 6. | | | 

So if the king, after a'gift in tail, grants the reverſion to an- 
ther in tail, the fee to the king; a recovery by tenant in tail 
Joes not bar the reverſion in tail, K. 8 Co. 77,8 

So, if the king procures a ſubject, for money, ©. to make to 
j. an eſtate tail, tor recompence of ſervice, &c. remainder to the 
King, and this appears upon record; B. by recovery cannot bar 
the entail. Co, EI. 372. J. 2 Co. 16. 4. 

Vol. IV. : And 
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And this ſtatute extends to ſubſequent as well as ; proceden 
gifts in tail by the king. Co. L. 373. a. 

So a fine does not bar the eſtate tail, where it was given by 
the king, and the reverſion continues in the crown. 1 Sid. 
166. Acc. Cro. El. 505. 

[If tenant in tail male, reverſion in the crown, ſuffers com: Wl 
mon recovery with ſingle voucher, before 34 H. 8. recoveror Wl 

ins a baſe fee, determinable on failure of iſſue male, and de. 
Fe ndiBle and alienable till then, the reverſion ſtill in the crown, 
Neal v. Wilding, P. 23 G. 2. 1 Wil}. 275. 

But this . 34 H. 8. 20: does not REA to an eſtate tail 
made by a ſubject, tho' he afterwards grants the reverſion or re- 
mainder to the king. Ce. L. 372. 6. 2 Kol. 303. I. 50. 396. 1. 
15. R. Mo. 195. 2 Co. 15. 5. I And. 142. 146. Lut. * 

Or, it 3 afterwards to the king. Co. L. 372.6. R 
2 Co. 15.5. 

Or, if the reverſion or remainder be to the king only for 
life or years. Co. J.. 352. 6. 

Or, if the reverſion or remainder be oranted over by the 
king, before the recovery tuftered. Co. (. 372. 6. Ray. 288. 

So, if the eſtate tail be created by the king for a valuable 
conſideration. Per 3 J. Dy. 32. a. in marg. 

[A. ſeiſed in fee enteoffs C. (afterwards king) and his heirs 
for ever, who when king, by letters patent reciting, ©. and 
that he is willing to do what law, equity, faith and conſcience 
require, grants the premiſes to B. grandaughter and heir of 4 
to hold to B. and her heirs of the duchy of Lancaſter, and if . 
dies without heirs then to revert to tlie king and his heirs: this 
is not within the protection of Af. 34 & 35 H. 8. c. 20. the 
grant not my a gift or reward but made as an act of juſtice. 
Perkins v. Sewell, P. 8 G. 3. 4 B. M. 2223.] 

So if an eſtate tail be varied by a new act of parliament. Du, 
Ray. 260, 286, 31 

If the reverſion, be granted by the king to A. to the intent 
that there ſhall be a recovery, and that it ſhall be afterward 
regranted to the king. R. Hard. 409. 

Vet where a reverſion or reinainder is in the ning, a recovery 
by tenant in tail cannot bar or deveſt ſuch reverſion, &c. And 
therefore, if a recovery be by tenant in tail, (which was not by 
gift of the king,) the reverſion or remainder to the king; the 
eſtate tail and all remainders are barred, except the eſtate of the 
king. 2 Rol. 394. J. 2. R. Bend. pl. 254. 'Dy. 32. a. 1 And. 142. 

So, if a recovery be by tenant in tail, remainder to the king 
in tail, remainder to B. in fee; the eſtate tail and remainder in 
fee are barred. 2 Rol. 394.1. 5. Lut. 848, | 

And where a recovery is a bar, a fine with proclamations 
ſhall be a bar to the entail, tho' the reverſion be in the king, 
Co. be A} ay 

So, a finc for grant & render. Sav. 106. 

So a fine by diſiciſee of an eſtate tail of the gift of the king 
and non- claim for five years, ſhall be a bar to the tail. Co. 
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373. a. Dub. Cro. El. 595. ſaid that it is not law. 1 Sid. 165. 
Vide Fine, (K. 1, 2.) ot „ 

So, a collateral warranty of the anceſtor of the tenant in tail. 
Co. L. 373. 4. 5 - 

But a fine by tenant in tail, where the reverſion is in the 
king, does not deveſt the reverſion, but paſſes the eſtate to the 
conuſee, during the continuance of the entail. R. 3 Leo. 57. 
4 Leo. 40. Per 3 FJ. before the ft, 44 H. 8. Dy. 32. a. 

If a reverſion upon an eſtate tail be granted to the king, and 
before the deed is inrolled, a recovery 1s ſuffered ; the reverſion 


is barred. Dub. Mo. 752. 5 


_ So, by f. 32 H. 8. 28. All leaſes by writing indented under (B. 32) 
ſeal, for years, or life, by any of full age, having an eſtate in fee A demiſe 
tail ſhall be good againſt the leflor and his heirs, in like ſort as if purſuant to 
he had been ſeiſed in fee ſimple. 55 
Provided not to extend to leaſes of lands then in leaſe, if the Vile B 
ſame be not ſurrendered or ended within a year after the new ee eee 
leaſe, nor of lands not moſt commonly letten for 20 years next (G. 3.) 
before, nor to leaſes without impeachment of waſte, or above 21 Vid pot, 
years, or three lives from the day of making, or whereon is not (G. 4, 8.) 
reſerved during the term the moſt accuſtomable rent paid for the 
ſame tenements for 20 years next before, e Fn 
And that the iſſue in tail may have the reverſion, rents, and 
ſervices, and all remedies and advantages, after the death of the 
leſſor, in the ſame manner as the leſſor himſelf if living might 
have had. ns, | 755 
But a demiſe by any, not having the eſtate tail, does not bind 
his iſſue: as, if land be given to 4. and his wife, and the heirs 
of the body of the ſurvivor, and they make a leaſe for 21 years, 
or three lives, purſuant to the directions of the ſtatute; that 
does not bind the iſſue: for the eſtate tail does not veſt, till the 
time of the ſurvivorſhip, in the ſurvivor. R. 10 Co. 5 1. a. 
So a demiſe by tenant in tail does not bind his iſſue, if it be 
not by indenture. Ve pot, (G. 5.) 
If it does not commence from the making, or the day of the 
making. Yide poſt, (G. 5, 8.) 
If it be above three lives, or 21 years. Jide poſt, (G. 30 
Or, diſpuniſhable for waſte. Yide po, (G. 5. 
Or, of lands not moſt commonly letten, or occupied by the 
farmers thereof, by the ſpace of 20 years next before. ide 
poſt, (G. 5.) : | | 
Or, if there be not reſerved during the term the moſt accuſ- 
tomable rent paid within 20 years before. ide poſt, (G. 5.) 
Yet if more be rewrved than the accuſtomable rent, it is 
good. Co. L. 44. 6. 7 
So, if the ancient yearly rent be referved, it is ſufficient; tho? 
a heriot, fine upon the death of the tenant, or other caſual profit, 
not annual, be not reſgrved. Co. I. 44.6. Vide poſt, (G. 5.) 
e e | So, 
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So, if. tenant in tail demiſes part of land moſt cu bly 
letten, and reſerves a rent pro ratd, it is ſufficient. Co. L. 44. 6. 
Or, if parceners in tail make partition, and each demiſes her 


"7 part, reſerving a rent pro ratd. . Co, L. 44. b. 


So if tenant in tail to him and the heirs male of the body of 
his grand · father, demiſes, rendering rent to him and his heirs, and 
dies without iſſue male, having a daughter who is his heir; the 
leaſe ſhall be good: oy the rent follows the reverſion. R. Hard. 


90, 995» 


So a demiſe by tenant in tail does not bind him in on. or 
remainder. Noy 6. R. Cro. El. 602. R. 8 Co. 34+ 4. G. 


Dy. 48. 4. But acc. in marg. 


So a leaſe by a woman tenant in tail, who takes huſband, and 
the huſband, being tenant by the curteſy, lucreaders to the iſſue, 
does not bind the iſſue. Mo. 8. | 


If tenant in tail levies a fine, or faffers a recovery, the whole 


How an ali- right of the entail is barred and extinguiſhed. Hob. 337- 


enation by 


tenant in 


If he levies a fine to him in {=p the entail 1s AY and 


tail operates the conuſee is in his reverſion. Fon. 3 


as tohimſelf. 


If he makes a feoffment, the whole * is gone as to himſelf; 
but the right of the entail remains in him, which ſhall afterwards 


| deſcend to his ifſue in tail. Hob. 336. 


But if tenant in tail, in remainder after an eſtate for life, levies 


__ fine ſur conce, eſſit to the tenant for life, it does not make an altera- 


for the life of B. Dub. God. * 


tion of the entail after the life determined. K. 2 Cro. 40. 
Tho! it be to huſband. and wife for the life of the wife who was 
tenant for life ; and it is no diſcontinuance or bar to the entail but 
for her life only. R. 2 Cro. 40. 
If tenant in tail grants fotum ſlatum ſuum to another; the grantee 
has an eſtate only for the life of tenant in tail; but the eſtate tail 


ſhall be in abeyance. Lit. ,. 650. 
So, if he releaſes to a Ateitor all his right, the right to the i in- 


heritance in tail is in abeyance. Lit. ſ. 649 
So, if tenant in tail be attainted for . and the King, upon 
office enters ; the eſtate rail ſhall be in abeyance. Co. L. 345. a. 
And after a grant of Yotum flatum ſuum, the tenant in tail 
cannot maintain waſte: for no reverſion remains in him. Lit. 


. 650. 


So, if he grants totum flatum fuum, remainder to another, the 
remainder is void : for nothing remains in him after his whole 
eſtate is granted. R. 2 Co. 52. 4 

If tenant for life, the e de or remainder to the king, grants 
totum flatum to A: who dies in the life of the grantor ; the * ſhall 
ſhall have it immediately. Sav. 62. ; 

But a grant of his whole eſtate by the king tenant in tail is 
void: for the king is deceived in his grant. 1 Co. 46. a. 52. a. 

If there be tenant in tail, remainder to B. in tail, and B by 
deed inrolled conveys to the king and his heirs ; — but 


If 


ESTATE 8. 


If tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf 


for life, remainder to his. ſon in tail; this does not make an 
alteration in his eſtate, but he remains tenant in tail as before, 
and his wife ſhall be endowed, e. R. Mo. 32. R. Tel. 51. 
R. 2 Co. 52. 4. R. Cro. El. (471.) And tho' theſe books 
ſpeak of an alteration for his own life, yet in reality there is not 
any alteration. R. Tr. 1 An. B. R. inter Machel and Clerk. 


(Vide Sal. 619. Compns's Rep. 119.) R. Cro. El. 895. Ney. 46. 


1 Brownl. 193. R. 1 And. 291. R. Cro. El. 279. 


So, if he makes a bargain and ſale to B. who re-bargains to him, 


he ſhall be tenant. in tail as before. Tel. 51. 


So, if he grants an advowſon to B. to the uſe of himſelf and 


bis wife and to the heirs male of the huſband ; it ſhall be void as 
to the wife after the death of the huſband. R. 1 Bronl. 161. 

Yet it ſeems that to ſome reſpects there is an alteration as to 
himſelf : for a recovery afterwards by him with ſingle voucher, does 
not bar remainders depending on the firſt entail : for he was not 
ſeiſed of the ſirſt eſtate tail. R. Tel. 51. | 


But if tenant in tail bargains and ſells to B. and his heirs ; a baſe 


fee paſſes, which ſhall not be avoided till entry of the iſſue. Per 


Holt, Tr. 1 An. inter Machel and Clerk. (Vide Sal. 619. Comynt e 


Rep. 119.) K. 10 Co. 96. a. | 


| So, if he conveys. by leaſe and releaſe to B. and his heirs. 


R. inter Machel and Clerk. (Vide Sal. 619. Comyns's Rep. 119.) 
It is called a freehold deſcendible, 1 Sand. 261. | | 


Or, covenants to ſtand ſeiſed to B. and his heirs. Per Holt 
inter Machel and Clerk. | | 


So, if he covenants to ſtand ſeiſed to the uſe of himſelf for life, 


remainder to B. and his heirs. R. Tr. 1 An. inter Machel and 
Clerk. (Vide Sal. 619. Comyns's Rep. 119.) | 


Or, bargains and ſells to the uſe of himſelf for life, remainder 
to B. and his heirs, R. inter Machel and Clerk. (Vide Sal. 619. 


Comyns's Rep. 119. Eon 3 3 
Or, if he covenants to ſtand ſeiſed to A. for life, remainder to 
B. and his heirs; tho' A. dies in the life-time of the tenant in 


tail. Per Holt, inter Machel and Clerk. Vide Sal. 619. Comyns's 


Rep. 119.) | 


Or to himſelf for years, if he ſhall ſo long live, remainder to his. 


ſon for life, &c, Dub. 2 Lev. 84. 
If the bargainee or tenant in tail, Ac. enters; his eſtate deſcends 
to his heir, till it be avoided. D. 10 Co. 98. a. 


And his wife ſhall be endowed. 24 Ed. 3. 28. b. 10 Co. 98. a. 


Cont. per Vau. Carth. 210. D. cont. Cro. El. 805. 

Nor ſhall he be ſubject to waſte or forfeiture. 10 Co. 98. 
Can. i | | 7 
And his deviſe is good till avoided. Dy. 253. Cont. Cro. El. 
05. Cart. 210. R. that the deviſe is void. 1 Sand. 261. | 

[Tenant in tail of lands mortgaged, is not obliged to keep down 
the intereſt, but tenant for life is. Chaplin v. Chaplin, H. 1733- 
3 f. . 229. | . 
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Ft at. 
(C. 1.) 


after poſſibility, c. becauſe the divorce was not 


7 


„ 


(C) An Eſtate Tail after Poſſibility of Jue 
| - extinct, | 5 
(C. 1.) What ſhall be. 
ENANT in tail after poſſibility of iſſue extinct is, when 
by the death of one of the tenants in ſpecial tail, there is no 
poſſibility of iſſue inheritable to the ſame entail, the ſurvivor is 
tenant in tail after poſſibility, &c. As, if a gift in tail be to 
huſband and wife and the heirs of their bodies begotten, and one of 
them dies without iſſue. Lit. ſ. 32. | . 
Or, if they have iſſue, and after the death of one, the iſſue dies 
without iſſue. Lit. ſ. 32 | ] | 5 
So, if a gift be to a huſband and the heirs of his body begotten 
upon A. his wife, and A. dies without iſſue. Lit. , 33. 


Or, to a huſband with a daughter or couſin in frant-marriage, 
and the wife dies without iffue : the huſband is tenant in tail after 


poſſibility, Sc. Co. L. 28, b. 


But if there be any poſſibility of iſſue inheritable to the entail, 
the ſurvivor ſhall not be tenant in tail after poſſibility, c. As, 
if huſband and wife to them and the heirs of their bodies be each 
100 years of age, they are not tenants after poſſibility, &c. for 
the law does not intend an impoſſibility of iſſue. Co. L. 28. a. 

So donee in tail general can never be tenant in tail after poſſibi- 
lity : for there never can be in him an impoſſibility of iſſue inheritable 
to his eſtate. I. it. ſ. 34. | | N 

Nor, the iſſue of a donee in ſpecial tail. Tlid. TT 
And therefore, if a gift be to a huſband and the heirs of his 
body, remainder tov him and his wife and the heirs of their. bodies, 
tho? the huſband dies without iſſue, the wife ſhall not be tenant 


after poſſibility, c. for the remainder after the tail general never 


took effect. Co. L.. 28. 6. | 1 re 
So no one can become tenant after poſſibility but by the act of 
God: and therefore, if huſband and wife by feoffment take an 


eſtate which is limited to the uſe of them for their lives, and after- 
wards to their firſt iſſue male in tail, and afterwards to the heirs of 


their bodies tho* they have an eſtate in ſpecial tail executed, yet if 


iſſue be born, they become tenants for life only, and not tenants in 


tail after poſſibility, c. Co. L. 28. a. | 

Bo, if tenants in ſpecial tail are divorced a vinculo, they have 
but an eſtate for life: but neither ſhall have the privilege of tenant 
by the act of 


God, but cx provifione hominis. Co. L. 28. a. | 


(C. 2.) In what Reſpects Tenant in Tail after Poſſibility, Cc. 
|  - 4s regarded only as Tenant for Life. x 


Tenant in tail after poſſibility, c. may make an exchange 


with tenant for life ; for their eſtates are equal in quantity, tho' 


not in quality. Co. L. 28. a. 4 
| „ 


r. | 
$0, i 1 tenant in tail after poſſibility, Ge. makes a fcolfment, it 
will be a forfeiture. Co. L. 28. a. Vide Forfetture, (A. I. 3 
Or, if he otherwiſe aliens in fee. Co. L. 28. B. | 
So his eſtate ſhall be merged by a deſcent or conveyance of the 
reverſion, or remainder to him -in fee, or in tail: for the fee, or 
the eſtate tail, ſhall be executed. Co. L. 28. a. 
So, upon his default, there ſhall be receipt of him in n reverſion, | 
or m__ Co. L. 28. a. 

So, if he cuts down trees, the leſſor ſhall take them, tho' waſte 
does not lie againſt him. 4 Co. 53. 4. | 


the 3.) What Privileges he claims above a Tenant for Life, 8 


But in reſpect of his eſtate, which was originally an eſtate tail, 
tenant _ poſſibility, Sc. ſhall not be puniſhed for waſte. Co. 
IL. 29. 

Nor compellable to attorn to a grant of the reverſion, Ilid. 

Nor ſhall he have aid of him in the reverſion. bid. 

So a writ of conſimili caſu does not lie upon his alienation; 
nor a writ of intruſion after his death. bid. 

So in a writ of right he may join the aſe 1 in a ſpecial manner, 
1bid. 

And in a precipe by or againſt him, he ſhall not be named as 
tenant for life. bid. 

But an aſſignee of an eſtate after poſſibility, Oc. ſhall not have 
any privilege above a tenant for life : for the privity, by the 
aſſignment is gone; and with it the N Co. L. 28. 4. 
11 Co. 83. b. | Eo 


(D) Tenant by the Turteſy of England. 
(D. I, .) Who ſhall be. 


Fa man takes a wife ſeiſed in fee, or in tail, by whom he has 
iſſue, he ſhall hold, by the curteſy of England, the lands after 

the death of his wife, for his life. Lit. ſ. 35. 

— if the wife be ſeiſed of any eſtate which ſuch iſſue might 

inherit. 

Tho' the wife afterwards dies without iſle; by which her eſtate 

is determined. R. 8 Co. 34. Paine. | 

So, if the wife ever was ſeiſed, tho' ſhe be afterwards diſſeiſed. 

Co. L. 30. 2. 

So, if the wife had only a ſeiſin in law, where a ſeiſin in fact 

was not poſſible: as, if an advowſon deſcends to a woman who takes 

uuſband, has iſſue, and dies before avoidance. Co. L. 29. 4. 

Or a rent deſcepds, and ſhe dies before rent incurs. bid. 

A man ſhall be tenant by the curteſy of Jangs, or tenements. 

Of rents, advowſons, commons, Ke. | 


D 4 '. "a 


rn | 


| Tho? the rent, common, c. be ſuſpended, when the ſuſpenſion 
is only for years. Co. L. 29. v. | XK; 

Of an office, or dignity. Co. L. 29. a. 5. | 

Of a caſtle, or caput baronie vel comitatus. Co. L. 30. B. 

Of common ſans nombre. Co. L. 30. 6. . 

So a man ſhall be tenant by the curteſy tho? the eſtate tail, Cc. 

of which the wife was ſeiſed be determined. Co. L. 30. a. 

[Huſband may be tenant by the curteſy of a truſt, though a 
wife cannot have dower thereof. Chaplin v. Chaplin, H. 1733. 
3 P. W. 229.] | | 3. 

[If a woman ſeiſed in fee mortgages, marries, has iſſue, and 


dies without redeeming, the huſband is tenant by the curteſy of 


the mortgaged premiſſes, for the land in equity is conſidered only 
as a pledge bor the money, and does not alter the mortgagor's pol- 
ſeſſion. Caſborne v. Scarfe, H. 1737. 1 Atkyns 603. ; 
[If by articles previous to marriage a woman grants to her in- 
tended huſband during her life, the intereſt of her money, and the 
rents of her eſtates, to maintain the houſe, c. this does not 
abridge his legal rights, but he ſhall have the curteſy in her real 
eſtate at the marriage, and in what came to her afterwards. 
Steadman v. Palling, H. 1746. 3 Athyns 423. ] „ 

[If lands on which leaſes for years are exiſting, and a rent 
incurred, deſcend to a wife as tenant in tail, and ſhe ſurvives three 
months after rent-day incurred, but makes no entry, nor is = 
rent paid during her life, yet this is ſuch a poſſeſſion of the wife 
as will make the buſband tenant by the curteſy. De Gray v. Ri- 
chardſon, P. 1747. 3 Athyns 469.) 1 . 

[A huſband ſhall be tenant by the curteſy of money to be conſi- 
dered as land. Cunningham v. Moody. M. 1748. 1 Vezey 174.], 

And if a huſband has iſſue by his wife, it is ſufficient to make 
him tenant by the curteſy, tho? the iſſue dies immediately : for if 
it be born alive it is ſufficient. Co. L. 29. B. 

Tho? it was never heard to cry : for crying is but evidence of the 
life. Co. L. 29. b. f 3 Pt 

Tho! the iſſue be born and dies before the eſtate deſcends to the 
wife. Co. L. 29. 0. 8 Co. 35.b. Bro. tenant per Carteſy 12. 

So, by the cuſtom of gavellind, a man ſhall be tenant by the 
curteſy without having iſſue. Co. L. 30. a | 

[Huſband leaving his wife, and living with another woman, 
does not forfeit his tenancy by the curteſy. Sidney v. Sidney, p. 
24926-23247; 209: | | 

And by having iſſue, the huſband, in the life of his wife, ſhall 
do homage alone. Co. L. 30. a. 
And an avowry ſhall be made upon the huſband alone. Co. I. 
O. 4. TIS 

If che huſband after iſſue makes a feoffment, the feoffee ſhall 
hold during the life of the huſband: for his feoffment was not 
a forfeiture. Co. L. 36 a. | 

But by the feoffment his title to be tenant by the curteſy was 
extinguiſhed: and therefore, if the feoffinent was upon condition, 


- 


| E S T r | | = 4r 
ind he enters for the condition broken; he ſhall not afterwards | 
de tenant by the curteſy. Co. L. 30. 6. 


So, if he levies a fine, which 1s reverſed after the death of 
is wife; his title to be tenant by the curteſy ſhall be extinct. 
Comb. 5 Mod. 67. | IE; E: 355 
Otherwiſe it the fine be reverſed by error in the life of his 
vife: for he has afterwards a new title. 5 Mod. 67. 


(D. 2.) Who not. 


But a man ſhall not be tenant by the curteſy, where the wife 
not ſeiſed of ſuch eſtate as that the iſſue which her huſband 
Was by her may by poſlibility, inherit the ſame eſtate. | 
As, if a woman has an eſtate to her and the heirs male of her 
ody, and ſhe has ifſue a daughter; her huſband ſhall not be 
enant by the curteſy. Co. L. 29. 5. | CS 
If a woman tenant in tail makes a diſcontinuance, and takes 
dack an eſtate in fee, and then takes huſband, has iſſue, and dies; 
he ifſue, by a formedon, may recover the eſtate tail in the life of 
ts father: for ſhe was not ſeiſed of the tail during the cover- 
ure. Co, L. 29. 6. | „ : 
If an eſtate be given to two women and the heirs of their bodies, 
and one of them takes hutband, and has iſſue. Cont. Co. L. 30. a2. 
fee. 2 Rol. go. JI. 50. Semb. acc. Co. L. 183. Eq. Ca. 1 50. fad Part of 
So he ſhall not be tenant by the curteſy of a ſeiſin in law, 2 Mod. Ce. 
here by poſſibility ſhe might have obtained an actual ſeiſin; | 
s, if lands deſcend to a woman who takes huſband, has iſſue, 
and dies before entry. Co. L. 29. a. | 
So he ſhall not be tenant by the curteſy of a bare right or 
itle. Ibid. Gs x 
Nor, of a reverſion, or remainder, expectant upon an eſtate 
f freehold. id. . : 
Nor, of a ſeigniory, rent, or common, c. ſuſpended for 
fe. Co. L. 29. 6. 7 
So, if the eſtate of the wife determines with her life by expreſs 
Imitation-or condition, tho' the wife had a fee by a ſubſequent 
emainder, or by deſcent, the huſband ſhall not be tenant by the 
urtely: as if an eſtate be limited to the wife for lite, afterwards 
o the firſt, ſecond, and other ſons in tail, remainder to the 
ight heirs of the body of the wife, remainder to her in fee: 
er huſband ſhall not have it by the curteſy. Eg. Ca. 150. id Part of 
[If a man by will directs truſtees to convey a fourth part of 2 Me. Cu. 
is freehold lands to the uſe of his daughter P. for her natural 
ife, ſo as ſhe alone ſhall take the rents, and her huſband not to 
ntermeddle therewith, and after her death for the heirs of her 
dody in fee; her huſband is not tenant by the curteſy, it being 
dnly an executory truſt, and ſhe taking only an eſtate for life. 
Xoberts v. Dixzvell, M. 1738. 1 Atkyns Co.] | 
[1f land is deviſed to 4. and her heirs, and if ſhe die before 
er huſband, he to have 200. per annum for life, the remainder 
Lo go to her children, the huſband is not tenant by the curteſy. 
Surercr v. Partridge, T. 1740. 2 Atkyns 47.) 


Wo 


42 „ e . 


Il a man gives his real eftate to truſtees, to permit his daughter 
to take the profits, and to diſpoſe, Sc. for her ſeparate uſe not. 
withſtanding her coverture, her huſband is not tenant by the cur. 
teſy. Hearle v. Greentank, p. 1749. 3 Athyns 695. 1 Vezey 298.] 
Or, if a deviſe be to a woman for life, with a contingent 
remainder to her iſſue, by which the fee defcends in the mean 
time to the woman, being heir to the teſtator; her huſband ſhall 
$24 Part of not be tenant by the curteſy. K, Eg. Ca. 150.+ t 
2 Med. Ca. S0 he ſhall not be tenant by the curteſy, if he has not iſſue 
bornalive. | | 
If the iſſue be ript out of the belly of its mother, tho? it be 
alive. Co. L. 29. 6- : . 
If the iſſue be a monſter which has not human form. Bid. 
So, if after iſſue he be attainted for felony, and pardon- li: 
ed; he ſhall not be tenant by the curteſy, if he has not iſſue Wl 


after the pardon. Per Keble, 13 H. 5. 17. a. 


Tenant in Dower. 
Who ſhall be, and who not, Jide in Dower, (A, 1, 2, &c.) 


(E) Tenant for Lifc. 
C. 1.) Who ſhall be. 


= | Te 

ru Copys ENANT for term of life ſhall be, when lands aygdemiſed te, 
Ell, (C. io) to a man for his life. ff. /. 56. | | **. 
—Leviſe, Or, for the life of another. Lid. | An 
(N. .) Or for the lite of himſelf and ſeveral others. Co. I. 41. 4 „ W. 
o. 8. . ; v0, 


So, if tenant for life, by curteſy, or in dower, grants his or 
her eſtate over, the grantee ſhall be tenant pur auler vie. Co. L. 41. 6. 

So, if lands are demiſed or granted to a man, generally, and 
livery made upon it. Co. L. 42. a. 

And ſuch demiſe or grant to another, generally, by tenant it 
fee, ſhall be an eſtate to the leſſee for his own life. [41d. 

By tenant in tail, it ſhall be for the life of the leſſor: for that 
is all which he can lawfully grant. Bid. 

So a demiſe to another for a time indeterminate, paſſes for lite, 
if livery be made; orof things which lie in grant, without liver) 
as, a leaſe to a man quam diu ſe bene geſſerit. Ibid. 

To a woman durante viduitate ; or dum fola. Ibid. 

To huſband and wife, during coverture. id. Or 

To 4. as long as he inhabits. I. "3 

Or, pays fuck rent. bid. | | 

Or, till he be preferred to ſuch a benefice. Bid. 

Or, till our of the profits he has paid 1ool. or other ſum. J 

Or, during his exile, if he be abſent from his country; tho If tl 


not by edict, but voluntarily. X. 1 Vent. 326. 4 ther 
f i a ON, 


% 
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So, if the king grants office at will, and a rent for it for his 
> office. Co. L. 42. 4. 

(E. z.) What Intereſt he has. 


Fenant for life has a freehold, as well as tenant in fee, or tail. 
4 * | E 5 

80 bit lite is greater than another's life: and therefore, if he 
ſes to him in remainder or reverſion for his life; he ſhall have 
frer the death of the leſſee; for it was not a fhrrender. Co. L. 
A. : 


erſion or remainder for the life of the kutband. 161d. 

And upon ſuch leaſe a rent may be reſerved. Idi. 

So, if tenant for life and he in reverſion join in a leaſe for life, 

y may join in waſte, and he for life ſhall have locum vaſtatum, 

d he in reverſion, damages. 46:4. | 

So, joint-tenants the one for life, the other in fee. id. 

o, if J. recovers dower again:t tenant for life, he ſhall have 
e land after the death of 4. Lid. „% Phan 


(E. 3.) What Privileges he ſhall have. 
Tenant for life, or for years, ſhall have houſe-bote, plough- 


41. 6. . 
And theſe reaſonable e/fovers he ſhall have upon the land demiſ- 


„without aſſignment; if he be not refrained. /bid. 


dt demiſed; he ſhall take in both. R. Dal. 4 Mo. 7. | 


It he demiſes a manor, (except Frizh-cloſe,) and covenants that 


th-cloſe. R. 1 Leo. 117, 
Otherwiſe, if the demiſe was (except the trees) and a covenant 
3 he ſhall take the trees excepted for efovers. R. 1 Leo. 117. 


cepted. R. Cro. El. 125, | 
If a grant be to a leſſee to take efovers from time to time in a 


em during the term. K. o. 7. | 
But the leſſee cannot take fire-bote except of underwood. 3 


0. 16, | | 
Or, if fire-bote be expreſsly granted, and there be not ſufficient 
der wood; he may take it of the great trees. bid. 
Eftovers may be claimed in alieno ſolo by grant, or by preſcription. 
It a grant be to a leſſee to take efovers, he ſhall have them dur- 
g his term, and his executor after him. R. Dal. 4. 


there be no default in the leſſee. Per 2 X. Dal. 4. B 
Ut 


e; he has an eſtate for life in the rent, tho' it determines with 


= o, if tenant ber life takes huſband, and they leaſe to him in 


te, hay-bote; viz. effoveria ædiſicandi, ardendi, et claudendi, (g. 


So, if the leſſor covenants that he ſhall take efovers in a wood 


ſhall take them ſuper præmiſſa; he ſhall not take them in 


Or, it it be averred, that there are no Heuers but in the land 


dſe not demiſed, without ſaying, for what time; he ſhall take 


If there be no timber for repairs, it ſnall be found by the leſſor, 


6 
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But a grant of covers to A. gives him a right only for his life. 
Tho' the grant be to A. pro eaſiamento ipfhus Q heredum, and 


purſuant to a covenant to convey to him and his heirs. R W 
I Leo. 2. [ 
| | df 1 
(F) Decupant. f 
(F. 1.) Who ſhall be. 
, EM 
F tenant pur auter vie of lands or tenements dies before the 7 
ceſtuy que vie, he who firſt enters and takes poſſeſſion of the > h 
land, hall have it during the life of the ce/uy que vie, as occu- il 
pant. Co. L. 41.6. 1 | : gh 
And therefore, if any enters to the uſe of another; he who atic 
enters ſhall be occupant. R. 2 Rol. 15 1. l. 35, | ill 
If tenant pur auter vie leaſes for years, and dies before the ceftuy r t 
que vie; the leſſee ſhall be occupant, and his leaſe ſhall be extin, vie 
9. Dy..328. 6. R. 2 Kol. 151. J. 22. 2 Bul. 11. [I] 
Tf ſuch leſſee leaſes to B. at will, B. being in poſſeſſion ſhall be ttle 
occupant. K. 2 Cro. 554. K. 2 Rol. 151.1. 30. 2 Bul. 11. rit : 
Tho' B. claims nothing but as teyant at will. R. 2 Bul. 11, gre 
I . 5 a f 
If tenant pry auter wie leaſes to a feme covert at will, her huſband But 
ſhall be occupant. Per Twi/den, 1 Sid. 347. | is en 
If leſſee at will cuts down trees, which is a determination of as th 
the will, yet he ſhall be occupant. Per TwWi/den, 1 Sid. 347. Rol. 
So, if tenant pur auter vie was diſſeiſed, and dies, the ditleiſor No 
ſhall be occupant. Per Crok-, 2 Bul. 12 D. Cont. 2 Leo. 121. "OS 
If tenant for life levies a fine to the uſe of himſelf and A. andif No 
A. dies in tke life of tenant for life, to B; A. dies in the life-time Yet 
of tenant for life; by equity it goes to B. 2 Co. 201. viſe 
But he, who claims to be occupant, if he does not take actua the 


poſſeſſion, ſhall not be occupant. Yar. 188. 1 Sid. 347. 3 Leo. 36. elr | 


So, if a man goes croſs the land, without other intent, he ſhall And 
not be occupant. D. Carth. 61. |; ecut 
If at the death of tenant pur auter vie, his wife and ſon be Fer. 
upon the tenements, they ſhall not be occupants without more, Wiſe hei 
tor the incertainty. D. Cart. 61, The.” [ By 
So, if a man makes a leaſe in truſt for himſelf for life, and ,, if 
afterwards for his wife, and enters, and dies; the leſſee ſhall not ſtribi 
be occupant. Yide 1 Sid. 347. And 
So, it tenant pur auter vie makes a leaſe upon the ſame truſt; execi 


the leſſee ſhall not be occupant, but the wife, if ſhe enters. X. 
per 3 J. Bridgman cont. and affirmed in error. Carth. 57. 1 Sid. 347. 
1 Lev. 202. 8 8 | | 8 
So, if a leaſe be to A. and his heirs pur auter vie, and A. dies; 
his heir ſhall- be ſpecial occupant. Co. L. 41. 3. 2 Rol. 150, |. 
15. 151. J. 40, 50. D. 10 (Co. 908. a. To, ; 
50, if tenant pur auter Vie grants a leaſe to commence after h1s 
death; the leſſee may enter and have it during his term, tho 3 
ſtranger firſt entered. Per 2 J. Cro. El. 182. Agreed 1 Lev. 7A 
| ; An 


ESTATE Ss. 


Jer to B; for this is only a deſcription who ſhall take as ſpecial 
ccupants during the life of cy gue vie. Low v. Burron, P. 1734. 
P. V. 202.] Woe 15 =. 8 
[But this does not make an eſtate tail in A. for all eſtates tail are 
of inheritance, to which dower is incident, and within the ſtatute 


If an eſtate pur auter vie is limited to 4. and the heirs of his 
odv, remainder to B. A. by leaſe, or leaſe and re-leaſe, may 
ar the heirs of his body, but not B. id. Nor by any act. 
mb per T albot C. Ibid.] | 5 

But if an eſtate pur auter vie is deviſed to A. for life, remainder 
> her huſband for life, remainder to their firſt and others ſon in 
il male, remainder to their daughters in tail, remainder to the 
ight heirs of 4. and the leaſe is renewed according to theſe Iinν 


ill decree the leaſe to be renewed to the uſe of A. for lifg, remain- 
er to the plaintiff and his heirs: (a fine ur conceſſerunt being firſt 
vied.) D. Grafton v. Hanmer, 1722. 3 P. W. 266.]) 


ttlement before marriage limits it to himſelf for life, and to his 
r{t and every other ſon in tail male, a perſon may take ſuch eſtate 


a ſpecial occupant. Norton v. Frecter, H. 1737. t Atkyns 524. 
But if a leaſe be to A. his executors or aſſigns, pur auter vie; 
Wis executor ſhall not have it as ſpecial occupant: for an occupant 
as the freehold, which an executor cannot take. Dy. 328. 5. K. 
Rol. 1 63. J. 6. Te. 9. | WP | 

Nor his adminiſtrator : for he is not an aſſignee to ſuch intent. 
. Cro, El. 901. Mo. 664. K. Tel. 9g. 3 
Nor ſhall he be ſubject to payment of debts. 1 Fer. 234. 

Yet by the /. 29 Car. 2. 3. If tenant pur auter vie does not 


the executors or adminiſtrators of the grantee, and be ailets in 
eir hands. | | | 
And this ought to be underſtood, for wan? of afſets : for the 
ecutor ſhall not have it if he does not prove ſuch want. X. 
Ver. 234, for in it's nature it is an inheritable eſtate and goes to 
je heir. Sn. 2 Yer. 320. -* © 75 . 

[By fat. 14 C. 2. c. 20. . 9. Surplus of eſtates pur auter 
c, if no ſpecial occupant, and not deviſed, ſhall go and be 
{tributed as the perſonal eſtate of teſtator or e e | 


executor de ſon tort, Carth. 166. 


347 (F. 2.) Of what Things. 
＋ Oecupancy ought to be of things of which tliere may be an 


ual poſſeſlion: as, of land, or tea. Van. 188. | 


El. 721, 901. K. Mo. 664. 2 Rel. ico. J. 48. 


[An eſtate pur auter vie may be limited to 4. in tail, remain. 


Donis; and this is neither, but a deſcendible freehold only. 16:d.] 


ations; chancery ona bill by the eldeſt ſon, having a ſon a minor, 


[If A. ſeiſed of a leaſe to him and his heirs for three lives, by 


granted in tee, determinable on three lives by way of remainder, 


viſe his eſtate, and there be not a ſpecial occupant, it thall go 


And he who enters ſhall. be occupant; but quad creditors he 


But there cannot be an occupant of a rent. Co. I. 4r. 3. 


Nor 


45 
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but judgment was againſt him. Vau. 202. 


common law, the freehold is caſt oper the occupant. Hau. 1g 


at will; tho' the leſſee at will be occupant, yet the leaſe for yean 


ſuch land for ſo many years, and H. covenants to pay the rent; i 


fuch a time, rendering rem. R. 1 Leo. 1 364 


r AT ESE 


Nor, of a thing, exiſting ſolely by creation of law: as, of a 
advowſon, common, fair, title, dignity, Oc. 3 190, 194, 

Nor, of tithes, Sc. Vau. 201. 

Nor, of an uſe before the %. 27 H. 8. 10. 2 Cre. 201. 

And things, of which there cannot be an occupant, determijy 
by the death of tenant for life. Van. 201. 

And if there be a remainder limited upon his eſtate, it com. 
mences immediately. Per Poph. Mo. 664. 

So there cannot be an occupant again the king. Co. L. 41.4 
Sad. 62. 

Yet an occupant may take a common, advowfon, Oc. 3 
appendant to land which he occupies. Yar. 190, 196. 

So, if a leaſe be of land and tithes rendering rent, the OCCupant 
of the land ſhall have the tithes: for the rent is increaſed i: 
reſpect of it, tho' it wholly iſſues out of the land. Per / angle 


An occupant in the nature of the thing has but a bare poſſel 
ſion, which he may take, or leave, at his pleaſure. Yau. 189. 
Ran therefore, he cannot be ſubject to a tenure, conditio 


Sc. Yau. 189. 
But civil conſtitutions may ſubje& him: and therefore, by th 


195- 
So an occupant ſhall be ſubject to a rent reſerved upon th 


leaſe pur auter vie. Yau. 190. Co. L. 41. 6. 
So, if tenant pur auter vie leaſes for years to one, who leak 


is not extinct. K. 2 Bul. 12. 2 Kol. 151. J. 30. 2 Cre. 554. 
Or, if a remainder was upon a leaſe for years, or the leaſe mr 
of covin, Sc. it ſhall not be extinct. 
So an occupant ſhall be ſubject to waſte. Co. L. 41. 
Hau. 190. 5 
So, to a forfeiture, eat Sc. Yan. 190. 


(G) Tenant for Years, 
(G. 2.) By what words a Leaſe ſhall be. 


ENANT for term of vears ſhall be, where a man! 
lands to another for a term of certain years. Lit. /. 58. 
"The uſual words to make a leaſe are, demiſe, grant, 0 tl 
let, Sc. Co. L. 45 6. 
So any words, which amount to a grant, are fufficient for 
Teaſe. Co. L. 45. 6. 
As, if a man covenants, grants, and agrees, that B. all 1 hn 


a good leaſe for years. K. Mo. 861. Heb. 35. Win. Ent. ' 
K. 2 Cro. 92. K. 1 Rol. 847. I. 40. R. Cro. Car. 207. Jon I 
So, if he covenants, that the covenantee Aall enjoy fuck land 


— 


rr 


or ſeven years, provided that B. fhall render rent amonnting to the 
preſent leaſe ; tho' it be covenanted to inake a leaſe according to 
the agreement. R. 1 Rol. 847.1. 50. Cro. El. 486. 

So, if a man ſays, you hall have a leaſe of land in D. for 21 years 
at lol. per annum, make a leaſe in writing, and I will ſeal it; it 
will be a leaſe by parol, tho' not in writing. Cro. El. 33. Mo 8. 

[Parol leaſe to commence at a future day is good, fo it is not to 
hold for more than three years from the making. Ryley v. Hicks, 
M. 11 G. Str. 651.] | HEE” 45 


year, is a leaſe for every particular year, and good for every year 
leſſee enters into. Combes v. Cole, T. 9 G. 2. B. R. H. 305.] 


premiſes for the remainder of the term, paying the rent reſerved 
on the original leaſe; it is a leaſe, and not an aſſignment, tho®he 
has parted with the whole term. Poultney v. Holmes, M. 7 G. 
OP” RR. = | AY 

But 5 MS: that a ſtranger jhall enjoy ſuch land for fo many 
years at ſuch a rent, does not amount to a leaſe, but a covenant. 
e | | 

So a 3 that he fhall permit the covenantee himſelf to hold 
the land for ſo many years, does not amount to a leaſe: for it 
ſounds only in covenant. R. 1 Kol. 848.1. 5, | | 
So, an article, hat he is content A, ſhall have a leaſe for fix years, 
thet the rent ſhall be 101. &c. for it appears to be only inſtructions 
for a leaſe. K. 1 Rel 848. J. 10. _ | 
So a defeazance of a recognizance, that A. Hall convey an 
advow/on to B. and that B. all altways quietly enjoy it, does not 
amount to a preſent leaſe. &. Co. Ent. $5. a. | 

So a covenant to levy a fine, upon condition, that if A. fall pay 
r00/.. within 13 years to B. it ſhall be to the uſe of A; and in the 
mean time to the uje of B. and that B. ſhall enjoy it for 13 years, 
does not amount to a leafe to B. if the fine be not levied. R. 2 
Cre. 172. 1 Rel. 847. V. 8 EE. 8 


(G. 2.) By what Perſons. 


reſtraint. Z | 

So tenant in tail may make a leaſe for his own life. 

And now by the ,. 32 H. 8. 28. he may make leaſes for three 
lives or 21 years, Jide ante, (B. 32.) — 9%, (G. 4. 5.) 

So, by the ſame ff. huſband and wife may make leaſes for three 
lives or 21 years, Sc. Vide Baron and Feme, (G. 3.) 


man it 
1.58 
to fi 


nt fol 


ball hit [Maſter of the Rolls may make leaſes in truſt tor himſelf. 
11; it WWilon v. Sewell, M. 7 G. 3. 4 B. M. 1975. ] N 
nt. 1 Uf tenant for life makes leaſe for years, and leſſees, thinking 


Jon. 3 © had power, lay out great ſums, and reverſioner lets them go 
; land on without giving them notice, a court of equity will decree the 
remainder 


So, articles, which ſay, it is agreed that A. Niall leaſe WE: 


[A demiſe from Jichaelmas for a year, and ſo from year to 


[If tenant for years agrees with leſſor that he ſhall have the 


Tenant in fee ſimple may make leafes, without limitation or 


47 


er | 
a of the term, after the death of * tenant for liſe, 
to the leſſees. Anon. in Sc. M. 1719. Bunb. 53. | 


(G. 3.) So, by the common law, ſdiritualor eccleſiaſtical corporations 
By ſpiritual might make leaſes for lives, or years, without limitation, or 
perſons, c. reitraint, concurrentibus tis que in jure requiruntur. Co. L. 44. 4. 


at cammon 2 Inft. 457 
_ So, a "maſter and fellows of a college, hoſpital, Ge. Co. I. 


44+ 4 

An archbiſhop, or biſhop, might make a leaſe, with the con- 
firmation of the dean and chapter. Co. L. 44. 4. 10 Co. bo. a. 

2 Lev. 137. 

So a dean and chapter, by common conſent under their com- 
mon ſeal. 

So a prebendary, with the aſſent of biſhop, dean, and chap. 


ter. 2 And. 168. | 
And the biſhop, dean and chapter may confirm, by ſeveral 1 


deeds. K. 1 And. 47. P 
So, a parſon or vicar of a church, with the conſent of patron 

1 ordinary. Co. L. 44. a. a Lev, 61. 10 
Tho! the leaſe was to commence after his death, it would be ; 

good againſt the ſucceſſor. Dy. 69. a. Hob. 7. tl 
So a leaſe by a parſon, or vicar before the f. 13 EI. 10. waz 

good, being confirmed; tho' the confirmation was after the 2 


ſtatute. R. Cro. El. 18. Vide pft, (G. 5.) | 
But a leaſe by an eccleſiaſtical perſon, before he was intitled to 5 
0 


pPoſſeſſion, was void: as, if the kingappropriated a church, in the 


life of the incumbent, to a biſhop, Sc. and the biſhop made a no 

leaſe for 40 years to commence after the death of the incum- 2 

bent; it would be void: for he had nothing in the life time of left 

the incumbent. N. Dy. 244. 

So a leaſe by a parſon, provoſt, Sc. not confirmed, was void aſl, 

by his death. Dy. 239. &. 2 H. 4, 5. 8. fee 

Or, — by patron and ordinary, but not by the gran- rent 

tee of the next avoidance. Fon. 454. 8 

And tho' the grantee preſents, ind his preſentee does not thal 

avoid the leaſe; the patron in fee may afterwards avoid it, tho in | 

he confirmed it: for being once void, it ſhall not afterwards be mah 

good. FB. Fon, 454. 9 

| | | rene 

(q. 4.) So, by the f. 32 H. 8. 28. All leaſes of any hereditament B 
By theft. 32 by indenture under ſeal, for term of years, or life, by any per- pron 
. 3. 28. ſon having an eſtate of inheritance in right of their churches reſid 
1750 & ſhall. be good againſt them and their Recetthe „ in the ſame year 
" 2 manner as if ſeiſed in fee. P 
Provided, not ta extend to leaſes of lands in farm by virtueol On \ 

any old leaſe, unleſs ſuch old leaſe be expired, ſurrendered, of but 

ended within one year, after making of a new leaſe; nor to a grant with 

of any reverſion of lands, c. nor to a leaſe of lands not moſi v 


commonly letten by the ſpace of 20 years before; nor to a leaſe 


without W of waſte; nor to a leaſe above 2 years of 
three 


8. 
three lives from the day of the making; and that on ſuch leaſe be 
reſerved the moſt accuſtomable rent paid for the ſame within 20 
years next before, | | „„ 

Provided, not to give power to any parſon, or vicar, to leaſe 
lands, .. of their churches, otherwiſe than before. 7 SL 

By the /. 1 El. 19. all eſtates made by any archbiſhop, or 
biſhop, (to any but the queen, and by the f. 1 Fac. 3. eſtates 
to the crown,) and by the f. 13 El. 10. eſtates, leaſes, &c. by 
the mafter and fellows of any college, dean and chapter, maſter 
or guardian of an hoſpital, parſon, vicar, or any having any 
ſpiritual or eceleliaſtical living, of any lands belonging to their 
college, church, Cc. ſhail be void, other than leaſes for 21 years 
or three lives from the time ſuch leaſes ſhall be made, whereon the 
accuſtomed yearly rent ſhall be reſerved payable during the ſaid term. 

Provided, not to make good any leaſe, or grant, by any college 
or collegiate church, for more years than warranted by their 
private ſtatutes. : 

Provided, not to extend to any leaſe or ſurrender of a former 
leaſe, or by force of a covenant in a former leaſe then continuing; 
ſo that the new leaſe do not contain more years nor leſs rent than 
the former, 2 i 
And by the ft. 14 El. 11. the ff. 13 El. 10. does not extend 
to leaſes of houſes in any city, borough, town- corporate or market- 
town, or the ſuburbs thereof, made as by the law before, and the 
private ſtatutes of any college, Oc. they might have been made; 
ſo as ſuch houſes be not the capital or dwelling houſe, aud have 
not above 10 acres of land; and ſo as the leafe be not made in 
reverſion, and reſerve the accuſtomed yearly rent, and charge the 
leſſee with reparation, and be not made longer than for 40 years. 
Nor to alienations, when, before, with, or preſently after, 
aſſurance be made to ſuch colleges and their ſucceſſors, Qc. in 
fee abſolutely of lands, &c. of as good value, and as great yearly 
rent. | 

So, by 2 18 El. 11. the leaſes upon the „. 13 El. 10. 
ſhall be void, if leaſes of lands, Ic. whereof any former leaſe is 
in being, not to be ſurrendered or ended in three years next after 
making ſuch new leaſe. | | 


80, by the ff, 18 El. 11. bonds, covenanty, Oc. to make or 
renew leafes contrary to this act, and the ff. 13 El. 10. are void. 

By the ff. 13 El. 20. no leaſe of any benefice, or eccleſiaſtical 
promotion with cure, ſhall be good, longer than the leſſor is 
refident, ſerving the cure, without abſence above 80 days in one 
year. 353 
Provided, that a parſon, having two benefices, may demiſe that 
on which he is not reſident to his curate who ſhall ſerve the eure; 
but ſuch leaſe ſhall endure no longer than the curate's reſidence, 
without abſence above 40 days in any one year. . 

N "I | And 


| _ 
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And by the F. 14 El. 11. leaſes by curates ſhall be of no 
better force, than if made by him for whom he ſerves the cure. a 
And therefore now, all perſons ſeiſed in right of their church. Wi 
are enabled to make leaſes for three lives, or 21 years, obſerving C: 
the directions of the A. 32 H. 8. and the reſtrictions of x 13 32 
EI. Co. L. 44. a. * 5 | 
So, a biſhop ſeiſed in right of his biſhoprick. Co. L. 44. 6. 4 
A dean, archdeacon, or prebendary, ©. ſeiſed of ſole poſſeſſions Jo 
in right of his deanery, ©. for they are ſeiſed jure eccleſie. Co. = 
L. 44. 3. K. Cro. El. 3 * 4 Leo. 51. „ : 
So, a chancellor of a church, treaſurer, præcentor. R. 
1 Lev. 112. 3 5 „„ EP — 
But a parſon, or vicar, are not enabled by the f. 32 H. 8. Yet 5 
they are reſtrained by the f. 13 El. 10. to make leaſes above & 
three lives, or 21 years. Co. L. 44. 6. 5 | | = 
(G. 5. By the /. 32 H. 8. 28. perſons ſeiſed af an eſtate of inherit- + 
What leaſes ance in right of their churches, may leaſe all manors, lands, { 
are warrant- tenements, or other hereditaments, whereof they are fo ſeiſed. a 
8 And this extends to all perſons ſeiſed in fee in right of their * 
and what church : as, toa chancellor of a cathedral church. FR. 1 Lev, 112. * 
not. To a prebendary, treaſurer, Sc. 1 Lev. 112, R. Cro. El. 350. 94 
Vide Baron 4 Leo. 51. 5 15 0 
and Feme, A dean, archdeacon, and all others ſeiſed in right of the 11 
1 church, except a parſon, and vicar. N 5 þ | 
(B. z. But a leaſe, grant, eſtate, Ic. is void by the f. 1 El. 19. and ef 
13 El. 10. made of any manors, lands, &c. or other heredita- S 
ments, being parcel of the poſſeſſions of ſuch biſhoprick, college, * 
Ec. (or belonging to the ſame, by the ,. 1 El.) . 8 
And theſe words ſhall be underſtood of poſſeflions, Sc. con- he 
cerning the biſhoprick. 10 Co. 61. 2. „ | "hy 
And therefore, it a biſhop grants a rent-charge, it does not - : 
bind his ſucceſſor. 5 Co. 15. a. | 8 x 2 
Or, grants an annuity; tho' it is 3 for it is a charge ＋I 
in reſpect of the biſhoprick, and his ſucceſſor would be charged. Wii 
5 Co. 14. 6. K. 10 Co. 61. 6. Bridg. 31. Tt 
Or, ſuffers a recovery againſt him in a writ of annuity, by LK 
verdict or confeſhon. 10 Co. 61. a. . e * n 
Or, makes any charge or incumbrance. 10 Co. 60. 5. n 0 
Or, makes a confirmation of a leaſe by his leſſee: 5 Co, 1 5. a. a 7 
So, if he grants the next avoidance. R. 10 Co. 60. 3. Cre. 80 
Car. 259. R. Cro. El. 440. 5 Co. 15. a. 1 And. 244. | 1 
Or, makes a diſpoſition of any thing in his power, except by = 
leaſe for lives, or years, not reſtrained. 10 Co. 60, 6. | / 80 | 
Or, permits an uſurpation upon a church which belongs to 8 
him. R. Jen. 46. 3 | Or 
So, if he grants new offices, which are not of neceſſity, G. hs; 
R. 1 And. 244. 5 „ a 5 ES An 
Or, an antient office with a new fee. R. per 3 J. Os. me 
Car. 49. | So, 


Or, efore 


2 
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Or, an ancient fee, una cum 31. per annum: for the grant is 
mtire; and therefore, being with a new fee, it is void. Dub. 
Cro. Car. 48. Semb. that it is void _—_ for the new fee. Bridg. 
32. Ley. 7%. Fide infra. : 

So, if he g-ants an antient office to two, where it was uſually 
granted only to one. K. 10 Co. 61. R. Cro. Car. 259. K. 

on. 26 | 
85 5 in ae an office granted only in poſſeſſion. 
L. 10 CG. 61. K. Cro. Car. 259. R. Fon. 264. | 

[Biſhops may grant ancient o offices with the ancient fees, in the 
fame manner as they have been »/aally granted before 1 EL. 19. 


d the utility of ſuch office is immaterial. 7 relawny v. Bp. of 
 inch/ter, H. 30 G. 2. 1B. M. 219.] . 


So, if the grant be of things in grant, out of which a rent 
annot be reſerved: as, of an advowſon, fair, franchiſes, Te. 
o. L. 44. 6. 10 Co. 60. 6. R. 5 Co. 3. D. Bride. 30. 

{By #. 5 G. 3. c. 17. leaſes by eccleſiaſtical perſons, of tithes 
and other incorporeal hereditaments only, which lie in a and 
ot in livery, for three lives or 21 years, are declared 
[But none ſhall grant longer leaſe than their loca ature 
ullow.] 

[Action of debt may be brought for rent 28 days i in arrear, on 
uch leaſe.] 

Vet a grant of offices of neceſſity, confirmed by the dean and 
hapter, Sc. is not reſtrained by the A. 1 El. or 13 El. if it be 
ith the autient fee: becauſe there is no diminution of the 
evenue ; and it is therefore good againſt the ſucceſſor. R. 10 
9 G1. 

So a grant of a new office of neceſlity, with a net fee, 
deing confirmed by the dean and chapter, is not reſtrained; * 
he reaſonableneſs of the fee ſhall be adjudged by the court: 
he office of keeper of his houſe and 3 with a fee of i: 

. Cro, Car. 48. 10 Co. 61.6. Bridg. 

The office of parker, and ſteward. 8 Co. Car. 48. Bridg. 

Lay. 71. 

The the of commits. or affcial RK. Jon. 264. Cre. 
ar. 258. 

So : grant « of the office of regiſter by the biſhop of Briftol, Sc. 
zewly founded, as well as by an antient biſhoprick, if it was 
iſually granted before the Af. 13 El. 10 K. 2 Lev. 137. 

So, a grant of an antient office with an antient fee, if by 
nother grant a new fee de alſo added, it is void only as to the 

ew fee. Vide ſupra. 

So a grant in reverſion is good, where antient grants have been 
| reverſion. Co. Car. 259. 

Or, a grant to two, where antient grants were ſo; tho' they 

ere not of late time. 4 Afed. 17. 

And uſage ſince the ſtatute is evidence of antient uſage at the” 
me of the ſtatute. R. 4 Mod. 17. 
So, a confirmation of a leaſe atter 13 El. if the leaſe was mad | 
efore the ff. 13 El. 10. 5 Co. 15. Fide ante, (G. z.) 

E 2 | 


So 


. 
80 2 leaſe by a biſho Py as truſtee for a FRET is good againſt 
his ſucceſſor ; he it be not conformable to the ſtatute, Duke 
I 
= leaſe within this ſtatute ought to be by indenture; and not 
by deed poll, or parol. Co. L. 44. a. 
So it ought to commence from the making, Co. El. 44. a, 
Me. 253. FVidepot, (G. 8,9) 
Or, from the day of the [4 TY i de the A. 13 EI 10. Cu, 
I. 44. a. Cont. Co. L. 45. a. 
Or, a datu; for that ſhall be conſtrued to be from the delivery, 
ut res magis valeat. R. per 3 F. T reby cont. 3 Lev. 439. Semb. 


Mo. 107. b 
And therefore, to commence at a future dy, is void. 1 Le, 
36. 3 Lee. 131. ] 
So it ought not to exceed three lives, or 21 years. Co. I. 8 
wat therefore, if it be for four lives, it wall be void; tho d 
ws of them dies in the life of the leſſor. 10 Co. 62. I 
So, if it be for three lives and 21 years alſo, both together; 
for the ſtatute ſpeaks in the disjunctive. Co. I. 44. 6. A. v 
5 Co. 2. Mo. 253. K. Cro. El. 141. 5 
But a leaſe for three lives, tho” the leſſee is not one of clic, 
ſhall be gocd, R. 6 Co. 37. b,- 2 Cre. 76 
| $0 a leaſe for one, or two lives, or for leſs than 21 years, 1 
Co. L. 44. 6. R. 1 Leo. 306. | 
Or, for 10 years, and afterwards fac 1 11 years, 1 Leo. 148, 01 
Or, for 20 years from Michaelmas next. 1 Leo. 148, R 
So a leaſe for 20 years, and another for 20 years after the end 
of the former, is good within the . 14 El. Poph, 9. Cont. Semb. au 
3 Keb. 190, 
7 it ſhall not be, without impeachment of waſte. Ce. I. re 
4 f 
And therefore, a leaſe to one for life, remainder to another for wl 
lite, is not good: becauſe waſte cannot be puniſhed, Co, L. 44.4 Cr 
Mo. 38 | 
— 3 leaſe for life ſhall be wad, tho? it be confirmed D. 
by the dean and chapter, Oc. for the former would be difpuniſh- alt 
able for waſte. Co. L. 45. a. or 
But a leaſe for three lives is good; for the occupant ſhall be co 
puniſhable for waſte. Co, L. 44. 6. 
Sios it ought to be of lands moſt uſually demiſed, or occupied Hy 
by the farmers of it, for 20 years next before. Co. L. 44. . | 
And the demiſe ought to be by him who has the inheritance: me 
for a demiſe by tenant by the curteſy, or in dower, or guardian 4 
in chivalry, Ec. is not ſufficient. Co. L. 44. 6. WH 
But it is ſufficient, if the land has been uſually demiſed, „ o 
occupied by farmers within ac years, in the disjuntive; and 5 
r 


therefore, if land antiently demiſed, be purchaſed by a biſhop, 

and manured 15 years in his hands, it may be afterwards de- 
miſed. R. per 2 J. 1 Sid. 316, 416, 1 1 Lev. 243. but 2 J. cmi. 
there. Ray. 165. i 


rn | 


| So a demiſe by will, or a grant by copy, is ſufficient, if it be 
for 11 years or more, at one or ſeveral times. Co. L. 44. 6. 
R. 6 Co. 37. 2 Cro. 76. K. Mo. 759. = 
And the moſt accuſtomable rent, paid for 20 years next be- 
fore, ought to be reſerved annually during the term. Cs. L. 44.5. 
And therefore, a leaſe of a thing, out of which rent cannot 
be reſerved, ſhall be void againſt the ſucceſſor: as, a leaſe of a 
fair, franchiſe, or other thing not manurable. K. 5 Co. 3. a. 
2 Cro. 111. | | NE, ce | 
Or, of tithes, &c. R. per 3 J. Mo. 778. R. 2 Go. 173. 112. 
Tho the ancient rent be reſerved; for it is not incident to the 
reverſion, tho' it be good by way of a contract. R. 5 Co. 3. 4. 
Yet if the demiſe was for years, for which the ſucceſſor may 
have remedy for the rent in reſpect of the contract, it may be 
good, R 2 Cro. 112. D. 2 Sand. 304. Per Hale, Hard. 326. 
So a leaſe is not good, where part of the lands never were 
demiſed: for then the ancient rent cannot be reſerved, Mo. 


199. | 
90 a leaſe is not good, which reſerves the rent in ver, whien 
was before in gala: for it is not the accuſtomable rent. R. 

Co. 5. 6. . | 
: Or, ones the ancient rent pro ratd. 5 Co. $- b. 

Or, joins two farms, and reſerves the rent of both together. 
Thid. 1 | | 

O, if two farms were anciently demiſed, and the demiſe is of 
one, rendering the ancient rent, without ſaying, what rent. 
R. Cro. Car. 95. | OE, | 78 

Or, if a copyhold be purchaſed in, and the ancient rent is 
augmented pro ratd. R. 5 Co. 5. 6. Mo. 199. 

Or, if two acres, with other lands, are demiſed, and the ancient 
rent of the two acres be reſerved for the whole. R. 2 For. 111. 

Or, if two acres are demiſed, without an exception of trees, 
which uſually were excepted, reſerving the ſame rent. R. 2 
Cro 458. | gs 

2 ft. 18 EI. 6. no maſter, provoſt, Sc. of any college, 
Sc. in any of the univerſities, Hinchefter, or Eaton, ſhall leaſe 
any the lands, Sc. to which any tithes, arable land, meadow, 
or paſture belong, unleſs a third of the old rent be reſerved in 
corn, Oc. ES $5; 5 ; 

The rent reſerved upon the laſt leaſe is the accuſtomed rent. 
Hard. 326. | | 5 ; W oe 

If there be a covenant to pay, which is effectual, it is tanta- 
mount to a reſervation. Hard. 326, BE 

Bur if a copyhold eſcheats, or is forfeited, it may be demiſed 
with the manor rendering the ancient rent, with an augmenta- 
tion pro ratd. 5 Co. 5. be Mo. 199, 759. : 

_ Or, a partition be made, and the rent of each part be re- 
Erved pro ratd. CO. L. 44. 6. 1 | 


rn 


So it ſhall be good if the rent be reſerved yearly or half- yearly, 
where it was before quarterly. Semb. cont. 5 Co. 5. 6. K. acc. 
6 Co. 38. a, 2 Cro. 76. K. Cro. Car. 17. Co. L. 44. 6. 1 

Or, if he reſerves eight buſhels of corn, where it was before 
one quarter, 5 Co. 5.6. N ; 

So, if he reſerves the ancient yearly rent; tho' an heriot, fine 
upon the death of the tenant, or other profit or caſualty, not 
annual, be not reſerved; for the ſtatute ſpeaks only of yearly rent. 
Co. L. 44. b. K. 6 C. 38. 2 (ro. 76. R. Mo. 759. _ 

So, if he reſerves the ancient rent, tho' part of the lands 
anciently demiſed for it be excepted. R. per 3 FJ. 2 cont. and 
afterwards a ſirm'd in B. R. 1 Mod. 203. 2 Mod. 57. 1 55 
If reſerved at the ancient days of payment, or. twenty days 
after: for that is for the benefit of the ſucceſſor. R. 2. Lev. O2. 

So a leaſe by a college is not void by the ,. 18 El. 6. tho' no 
rent be reſerved in corn. where land, meadow, paſture, or tithes 
of corn are not part of the demiſe. R. Sav. 68. 3 

So it ſhall not be intended, that it is not the ancient rent, if 
it be not ſpecially found. R. 1 Leo. 306. | 

And it need not be ſhewn, that, the third part of the rent 
was reſerved in corn, according to 18 EI. 6. K. 1 Leo, 30b. 

So a leaſe by the ff. 32 H. 8. 28. is not enabled to be made of 
a reverſion, nor if a former leaſe be in ee, not ſurrendered or 
determined within a year after the new leaſe. Co. L. 44. 6. 

And ſuch ſurrender ought to be abſolute, and not conditional. 
Co. L. 44. 6. R. 5 Co 2. 6. 5 

The ſurrender of a prebendary's leaſe, with a condition, that 
if the then prebendary did not in a week after grant a new leaſe, 
the "har, ſhould be void, is good to warrant a renewal, 

ſon v. Carter, H. 17 G. 2. Str. 1201. Contra Co. L. 44. 6. 
A” & If i Wu | 

[If dean and chapter ſeal a leaſe before the old one is ſurren- 
dered, it is invalid; and therefore if they reſeal it afterwards it 
1s only effectual from that time: and a canon elected before the 
| ſecond, and after the firſt ſealing, is intitled to his ſhare of the 
fine, tho? it was paid before the firſt. Yinne v. Bampton. P. 
1747. 3 Athyns 473.] . | 

So a leaſe of a reverſion, in futuro, or concurrent, cannot be 
made within the 14 El. 11. for they are all leaſes in reverſion. 
R. Cart. 14, 15. R. Hob. 269. R. Cro. El. 413, 564. Cont. as 
to a concurrent leaſe within three years of the former leaſe 
expired, per Hale, But R. acc. as to a leaſe in Futuro. 3 Keb. 
46, 107, 193. 2 Lev. 61, 2. 

But a biſhop may make a concurrent leaſe far 21 years, if it be 
confirmed by the dean and chapter, tho' there be à former leaſe 
in FA not determined within a year: for the g. 1 El. does not 
reſtrain leaſes, which do not exceed three lives or 21 years; and 
therefore, if it has the circumſtances required by the common 
law, the leaſe ſhall be good, tho' it be not enabled by the 45 5 


ESTATES. 


H.8. Cr. L. 45.0. E. per 10 J. Me. 108. 1 Leo. 148. And 
this, ſince the 18 El. 11. for a biſhop is not there mentioned. 
Curt. 16 | | | 


all reſtrained by the ff. 13 El. may make a concurrent leaſe (con- 
currentibus iis que in jure requiruntur) for Year, tho' the former 
leaſe be not determined within a year; ſo that ſince the ,. 18 
El. 11. it be to be ſurrendered or determined within three years. 
G. L. .. 8 ; 

So 45 leaſe, not enabled by the f. 32 H. 8. nor reſtrained 
by the „. 1 El. or 13 El. ought to be made with the circumſtan- 
ces and conſent required by the common law. Co. L. 46: a. 

So a leaſe of a houſe in a city, &c. not enabled by the f. 14 
El. 11. ſhall be good, if jt be not within the reſtriction of the 
13 El. and 18 EI. Semb. Cart. 15. | 


So a leaſe of a houſe in a city, c. purfuant to the ff. 14 El. 
is not within the f. 13 El. or 18 El. R. Hob. 26g. 


So a leaſe by a biſhop, or other ſpiritual corporation ſole, ſhall 


Se. Co. L. 45. a. R. 30 g. K. 1. And. 244- 


good againſt them during the life of the dean, or other head of 

the corporation. C». L. 45. a, R. 3 Co. 60. 42. R. Mo. 875. 

K. 1 Leo. 308. | 

Sc. of the biſhop, dean, or other head. N. 10 Co. 62. a. 
And the acceptance of rent by the ſucceſſor, does not make 


N. acc. 2 Cre, 173. Dub. art. 16. 


. 


ſhall be void as to themſelves. Hard. 326. 
If parceners or joint tenants join in a leafe, this ſhall be but 
one Icaſe: for they have but one freehold. 2 Kol. 64. I. 20. 
If tenants in common join in a leaſe, it ſhall þe ſeveral leaſes 
of their ſeveral intereſts. 2 Rol. 64. J. 15. | 
So, if A. the owner of the land and a ſtranger join in a leaſe 
by indenture; it ſhall be the leaſe of 4. only, and the confir- 
mation of the ſtranger. Co. L. 45. a. 3 | 
So, if A. and B. join in a leaſe of their ſeveral lands; it ſhall 


cach of the leaſe of the other, Co. L. 45. a. | | 
So, if tenant for life, and he in remainder or reverſion in fee, 


life, and the confirmation of him in remainder or reverſion; 


In remainder or reyerſion. C. L. 45. a. EY 


Tho! the former leaſe has 4, or more years to come. Mo. 108. | 
So a maſte. and fellows of a college, dean and chapter, Oc. 


be good againſt himſelf, tho' he does not purſue the directions of 
the ſtatutes, tho” the ſtatute ſays, that it ſhall be void 7o all intents, 


So a leaſe by a corporation aggregate, not purſuant, ſhall be 
But it ſhall be void immediately upon the death or removal, 


it good, for his term. Cont 1 Rol. 476. J. 15. Dub. Cro. Car. 95. 


So a leaſe by a corporation — which has not an head, 


(G. 6.) 
A leaſe by 


ſeveral per- 


ſons; how 


it operates. 


be ſeveral leaſes of their ſeveral eſtates, and a confirmation by | 


Join in a leaſe; it ſhall be the leaſe of tenant for life, during his 


and after the death of tenant for life, it ſhall be the leaſe of him 


E 4 | * But 


56 nr 


* But a leaſe, executed by tenant for life, in which the re. 
verſioner who was then under age was named, but which was 
not then executed by him, is void on the death of the tenant 
for life; and an execution by the reverſioner alone afterwards 


is no conſirmation of it ſo as to bind the leſſee in an action of nc 
covenant. 1 Term Rep. 86.* | | de 

So, if tenant per auter vie, and he in remainder or rever. 
fion join; it ſhall be the leafe of the tenant for life during th 
the life of ceſtuy que vie, and afterwards the leaſe of him in Fo 
0 


reverſion or remainder, and the confirmation of tenant 


for life. Co. L. 45. 4. 


= N So, if a ſtranger makes a leaſe by indenture, it ſhall be good 

A againſt himſelf by e/oppel: for he cannot ſay, nil habet in tene- 

2 . mentis, Co. L. 45. a. | | 5 

Efloppet. So, if 4. who has right in land, and a ſtranger join ina leaſe; 
flit ſhall be good againſt the ſtranger, by efoppel. Co. L. 45 a. 

| So a — by indenture, or fine, ſhall be good by e/toppel, tho 


there was another leaſe in , for the ſame time. Pl. Com. 434. de 
So leaſe for years may be good by Happel, for part of the t 
years, for which there is a former leaſe in ; and for the reſi. on 
due it ſhall be good in point of intereſt. K. 1 Sal. 275. ſh: 
If A. by indenture leaſes for years the land of B. and after. rel 
_ wards purchaſes the land, the leaſe ſhall be good againſt his | 
heir by e/toppel. Mo. 20. e | 
So a leaſe ſhall be good of land in. poſſeſſion. ON x 
Or, in reverſion, after an eſtate for life, years, or an eſtate- det 
tail in poſſeſſion. | | cor 
So a leaſe to A. for 21 years, and the ſame day another leaſe 45. 
of the reverſion for 21 years, is good. Pl. Com. 432. 6. 4 
So a leaſe of land in poſſeſſion, to commence after a leaſe to at 
A. Pl. Com. 432. 6. | : 
So A. ſeiſed in fee may make a leaſe to commence after his ſtr 
death. Skin. 643. 5 | (G 
So a leaſe for years may be aſſigned for part of the years. 8 
Skin. 543. 5 N dea 
But a leſſee for years cannot aſſign his term to commence after his 
his death: for he has only a poſſibility. SAin. 543. | 8 
| | Es: as, 
(G. 8.) When a leaſe ſhall commence. 5 
a 
Every leaſe for years ought to have a certain commencement, leſl 
and a certain end: and therefore, if it be limited to commence * 
from the day of the date, the day after the date the leaſe begins. 3J 
Co. L. 46. 2. K. 1 Kol. 387. | | LY 
So, generally, if it be à datu: for, a datu, and, a die datu;, 11 
are tantamount. Co. L. 46. 6. KR. 2 Kol. 520. J. 37. K. con. il 


2 Cro, 135. K. acc. 3 Bul. 203. 


But 


ESTATES 
gut when a leale would otherwiſe be void, à datu, ſhall be 


e. 

as conſtrued, from the delivery. R. per 3 F. Treby cont, 3 Lev. 

nt 439. Sal. 413. . 15 5 | 1 

ds So, if a leaſe be made to commence from the date, when it has 

of none, or an impoſſible date; it commences upon the day of the 

delivery. Co. L. 46.6. | | 

r- So, if it be made to commence from a former leaſe, when 

bg there is no ſuch leaſe, or ſuch leaſe is void, or expired, or miſ- 

In recited in a material point; it commences from the delivery. 


Co. L. 46. 3. R. Fon. 355. wy Bo 
So, if a leaſe be made for 21 years, without ſaying, when it 


ſhall commence; it commences upon the day of the delivery. 


od Co. J.. 49. 6. | | 58 

ne So, if it be made to commence from the making. Co. L. 46. . 
2 Rel. 520. J. 34. | 3 

ſe; Or, from henceforth. Co. JI. 46. 8. | | 

Or, from the fealing and delivery. 2 Rol. 520. I. 30. 

10! But if it be a die confectionis, it commences the day after the 

4. delivery, Co. L. 46. 6. Co | | | 

he So, if a leaſe be the 25th of March, to commence abinde for 


one year, rendering rent at Miclaclmas and Lady Day; abinde 
ſnall be taken excluſive of the day of the date: otherwiſe, the 
reſervation would be after the term, K. 3 Rol. 52 1. J. 10. 

his | . Th e 
(. 9.) What ſhall be a good Commencement. 


The commencement of every leaſe ought to be fixed and 
determined by expreſs words, or ſuch as may be aſcertained by 
conſtruction of law, or by reference to a certainty. Co. :.. 
nd therefore, if a leaſe mentions a time of commencement 
at a day future or paſt, it ſhall be good. | 

So, if it mentions no time of commencement: for by con- 
ſtruction of law it commences, at the delivery, FYide ante, 
(G. 8.) ä | [= : 

So, f a termor leaſes for a leſs term, to commence after his 
death; it ſhall be a good leaſe of ſo many years as remain, after 
his death, of the firtt term. Per Helt, Sal. 413. | 

So, it it be limited to commence upon a poflible contingency ; 
as, when A. pays 20s. Co. L. 45. 6. 6 Co. 35. | 

Cam poſt mortem, five per mortem, ſurſum-redditionem, ſeu foriss 
facturam of a former leaſe for vears with a proviſo that the 
leſſor might enter if the leſſees died within the term, wacari con- 
tingat : & it commences at the end of the former term. K. per 
3 J. 2 cont. 2 Cre. 71. 6 Co. 36. 3 
So, if it be to commence upon a disjunctive; it ſhall commence 
if the one part happens, tho' the other does not. Serb 3 Lew. 99 


iſſue. R. 1 Lev, 35- 
So, 


So, if it commences upon the death of ſuch an one without 


$7 


58 


he had not power to leaſe during the 21 years before granted, 
but as a reverſion; yet it ſhall commence after the end of 21 


1 


ESTATES: 


So, if the commencement be defeated by any impediment, 
it may commence aſter the impediment removed: as, if a man 
leaſes to A. for 21 years, and afterwards to B. the ſame day by 
parol ſor 31 years; it ſhall not commence immediately, becauſe 


Years, for 9 PI. Com. 435. 


(8. 10.) What mall be a good Determination. 


The continuance of a leaſe ought to be certain. 

And it ſhall be certain, where the expreſs number of years Is 
named, or by reference, or matter ex poſt facto, or conſtruttion 
of law, the years may be reduced to a certainty. 6 Co. 35. a. 

As, if the limitation be expreſs, for 10, 20, or other number 


of years. 6 Cs. 35. a 5 
Or, for fo many years as A. has in ſuch a — who has in it N. 
10 vears. 6 Co. d 
ts A. hall name, and he names in the life of the * 6 G. oor 

: 2 | :C 
| [A leaſe from Michaelnas Sr 7, 14, or 21 years, as leſſee th 
ſhall think proper, is a good leaſe, at all events for 7 years. 2 
Ferguſon v. Corniſh, T. 33 & 34 G. 2. 2 B. M. 1023.] 7 
(G. 11.) When it ſhall be determined. = 

If a leaſe be to A. B. and C. for years, if the faid A. B. * 7 
C /o long live; if any of them dies, the leaſe determines. Par = 
4 * Dal. 2. B. 
Otherwiſe, if it be in the digundtive, if A. B. or C. ſa long live; [T 
for then it continues during the life of the ſurvivor. = 
Or, if A. aud B. or any iſſue of them jo long live, R. Cro. E. [B 
270. (Jide Co. L. 225. a.) he ©: 
So, if a leaſe be for years, provifo that the for ay enter if the G. 
le/jers die within the term; it does not ceaſe by the death of the * 
leſees, till the leſſor enters. R. 2 Cro. 21. | decor 
So, if a leaſe be for 21 years, and after the 21 years ended fo mpr. 
other 21 years, and ſo from 21 years t9 21 years till ꝙ years are * ] 


thence compleat; the leſite ſhall have it for 99 years aſter the firſt 
21 years. R. 2.Lev. 241. 

So, if a leaſe be to J. for one year, & fic de anno in annun, 
it ſhall be a leaſe only for two vears. o. 372. 

[A leafe for a year and then for two or three years, as leſſor 
and leſſee ſhall agree, is a leaſe for two years; and- after 
every ſubſequent year begun, is not determinable till the end of 
it. Harris v. Evans, H. 23 C. 2. 1 Will: 262.] | 


If 


dim ! 


(G. 12.) What ſhall not be a good Determination. 


But it ſhall not be a good 8 of the 3 of a 


leaſe, it the reference be to a thing Poſſible, or caſual, which has 
not 


E S TAT ES. 


t expreſs certainty: as, for ſo many years as an infant en ventre 


ent, 

— mer: /hall live. Semb. 6 Co. 35. b. 
by Or, for ſo many years as till ¶ue en ventre ſa mere ſhall come to 
auſe l age. © Co. 35 b. | | | 


So, if a leaſe be till 200. 45 received out of the profits of land, 
nich is 205, a year, b Co. 35. 6. Ls 


(G. 13.) When a Leaſe ſhall be void. | 


But a leaſe, which cannot take effect in intereſt except by 

ſibility, if it be not an cftopp-l, ſhall be void: as, if tenant in 
Icaſes by parol to A. for ꝙ years, and the ſame day to B. for 
rears, the leaſe to E. ſhall be void. PI, Com, 432. | 

But a leaſe by a biſhop, Oc confirmed by dean and chapter, 

all not be void by his death, tho' it be not purſuant to the Pf. 
A. 8. | | 

Nor, a leaſe by a parſon, or vicar, if it be confirmed by patron - 

d ordinary. R. 2 Lev. 61. | 5 

so, a leaſe to A. for three lives if the leſſor demiſe to B. for life, 


bo ich term ſhall commence after the death, ſurrender, er forfriture, 
ſee the three lives, it {hall be good, and the words which terin, Ec. 
5 jected. R. Cro. El. 269. | ; 


[A leaſe for any term of years may be created by writing with- 
It deed. Farmer v. Rogers, T.28 & 29 C. 2. 2 Will. 26. Per 
riam, on conſideration. Contra, per Clive and Bathurſt only in 
durt. Villiers v. Handley, H. 30 G. 2. 2 Will. 49.] 

[A perſon who has power to grant a concurrent leaſe within? 
zars of the expiration of the old one, may grant a leaſe at any 
me on the ſurrender of the old. Vilſen v. Sewell, M. 7 G. 3, 
B. M. 1975.] | 
8 1 of a new leaſe is an implied ſurrender of the 
Id. IBid. | | 

[But er the new leaſe does not paſs an intereſt according to 
he contract and intention of the parties, Davon v. Stanley, P. 
G. 3. 4 B. M. 2210.] | N | 
* A leaſe wid in its creation againſt a remarinder-man does not 
zecome valid by his accepting rent and ſuffering the leſſee to make 
mprovements after his remainder veſts in poſſeſſion. Doug. 50.* 
But it is otherwiſe of a leaſe v e only. IA. 57. 58, 4.“ 


(G. 14.) What Intereſt the Leſſee has before Entry. 


Tf a leaſe be made to commence immediately, the leſſee has in 
um interefſe termini before his entry, and may grant it to another. 
v. L. 46. 6. 270. b. R. Jon. 8. | | Z 

do, it it be made to commence at a future day. 

And if the leſſee dies before entry, his executor, or adminiſ- 
ator may enter, Co. IL. 46.4, | : 


85 


: | . | 
So the leſſee or his executor may enter, tho” the leſſor dies before, 
Co. L. 46. 6. 85 * 

So, if a leaſe be to ſeveral perſons, and one of them dies, hi 
intereſt ſurvives. Co. L. 46.6, _ | 5 

So a releaſe by the leſſor to the leſſee, before his entry, or befor: 
his term commenced, extinguiſhes the rent reſerved. Co. L. 250. 

So, if the leſſor grants the reverſion, and the leſſee, before entry, 
attorns; the grant of the reverſion will be good. R Jon. 8. 


What intereſt a leſſee for years has by a limitation in perpetuity, 
or upon truſt, Fide in Chancery, (4 G. 2, 5.—4 W. 21.) 
What eſtate of a leſſee determines by forfeiture, Vide in Fu. 
feiture, (A. 1.) | | 8 

When he thall be puniſhed for waſte, Yide in Waſte, (A. 2.— 
C. 4, 5.—F. 2.) | Oe, | 


As to Reſervation of Rent upon a Leaſe. 
Vide Rent, (B. 1, &c.) 


How Rent ſhall be recovered by Action. | 
Vide Dett, (A. 55 7—=B,—C—D.—E—F.)—Rent, (D. 1, &c, 


How, by Diſtreſs, or Re- entry. 
vide Diftreſs, per tum. — Condition, (O. 3, &c. Kent, (D. 3, &) 


() Tenant at Till. 
(H. 1.) Who ſhall be. | 


ENANT at will is, when a man lets lands to another 
A. without limiting any certain or determinate eſtate. Li. 
And it may be by expreſs words; as, if A. lets land to another, 
quamdiu ambabus partibus placuerit. | 6 
Or, quamdiu the leſſor pleaſes : for by implication of law it ſhal 
be at the will of both: for it cannot be at the will of the leſſot 
only Co. L. 55. a. R. Mo 775, - | 8 
So, if it be, quamdiu the lefſee pleaſes + for it ſhall be at the wil 
of both. Co. L. 55. a. | 
Tf it be, de anno in annum guamdiu ambabus partibus placuerit; 
after two years it ſhall beat will. 6 Co. 35. 6. | 
So, if leſſee for years of a houſe grants all his houſe to B. with 
out more; B. ſhall have it at his will. R. 2 Leo. 78. 
If a man grants the rents and profits of land to B. the grante: 
ſhall be tenant at will. Car. Co. 
So, if a man enters and enjoys land by conſent of the owtler; 
he ſhall be tenatit at will to him, tho' there be not any expreſs leu 
at will: as, if A. makes a charter of feoffment to B. and — 


ESTATES. | 
he deed to him, but does not make livery, B. ſhall be tenant at 


vill: for he entred, and had the land by conſent of A. Lit. /. 


50. 1 Rol. 8 59. J. 21. Ray. 147. 8 
So, if A. leaſes for life to B. and does not make livery; B. 


efore hall be tenant at will. 1 Rol. 859. J. 17. L . 

70.4 So, if tenant in tail covenants upon the marriage of his ſon, 
ntry, o ſuffer a common recovery, to the uſe of the ſon in tail, and 
8. he ſon enters, tho' the common recovery was not ſuffered; he 


1all be tenant at will. R. (vo. Car. 305. 5 
So, if a mortgagee covenants that the mortgagor ſhall take 
he profits till default of payment; he ſhall be tenant at will to 

he mortgagee. 2 Cro, 600. | | 55 
Or, that the mortgagor and his heirs ſhall take the profits; the 
eir, after the death of his anceſtor, ſhall be tenant at will. 
So, if the mortgagor demiſes to A. his executors and aſligns, 
e ſhall be tenant at will to the aſſignee. Sin. 424. | 
So, if he demiſes to A. without more, who aſſigns to B. he 
ſhall be tenant at ſufferance to B. Ubid. | . 
= $0, if tenant in fee makes a leaſe, to attend the inheritance, 
and afterwards enters and takes the profit; he ſhall be tenant at 
vill to his lefſee. K. 1 Sid. 349, 458. 1 Vent. 80. | 
So, if he makes a- feoffment to the intent of performing his 
vill, and afterwards takes the profits; he ſhall be tenant at will 
o his feoffee. Lit. . 46. | 3 | 
If he makes a feoffment upon truſt for A. who enters; A. ſhall. 
2 tenant at will to the truſtee. Cart. 60. ED 
Tho' A. be not a party to the deed. Cart. 60. | 
So, if a mortgagor or other who enters by conſent, makes a 
leaſe for years, and the leſſee enters, claiming nothing but his 
leaſe; he is not a diſſeiſor; but, if his rent is paid and accepted, 
he ſhall be a tenant at will. 2 Co. 660. K. Cro. Car. 300. | 
And if the mortgagor enters after the leaſe determined, he 
ſhall be tenant at wil again to the mortgagee. K. 2 Cro, 660. 
Bridg. 13. | py | | 
So, if tenant for years continues after his term, and his rent 13 
paid and accepted as before, he ſhall be tenant at will. Per 
Kol. Al 4. 1 | 8 
So, if 4. demiſes a tenement to another for vears, excepting 
the new houſe for his habitation when he pleaſes to ſtay there, 
and, at other times for the uſe of the leſſee; the leſſee has the new 
houſe as tenant at will. R. 4 Mod. , 12. ; 
So, if A. gives licence to B. to take the profits of his land; 
n ſhall be a leaſe at will. Sal. 588. | 
Or, to trade upon his dock; it ſhall be a leaſe of the dock: 
for it is all the profits there. Vid. : | 


&c, 


&c.) 


other 
Lit, 


ther, 


ſhall 
leſſor 


wil 
yerit 
vith tho' he enters of his own head, and atterwards B. demands rent 
of him; he ſhall be tenant at will. K. 4 Leo. 35. 

{A man who enters and enjoys under a wo leaſe, and pays 


rent, is a tenant at will, and not a diſſeiſor. Dern v. Fearnfede, 
N21 C. 2. 1 Wi. 176] | | 


If 4. enters into lands of B. claiming to hold them at his will, 


be a diſſeiſor, and not a tenant at will. R. 2 Co. 5 5. b. Cre. 


the uſe of himſelf, and had entred ; he was not tenant at wil, 


in the pariſh of B. and the vendee enters; he is not tenant at vill 


a determination of the will,) and afterwards the mortgagor col 


thereby his eſtate is enlarged. 
dependant. R. l if. 


A E 
(H. 2.) Who not. 


But if a man enters by colour of a grant or conveyance, which 
was void, and did not ſtand with the rule of law ; he ſhall 


El. 451, 585. N 45 

As, if a feoffment be to A. to the uſe of B. and no livery, and 
A. enters; he ſhall not be tenant at will: for it was not intended 
to his uſe. 1 Kol. 859. J. 25. | | 

So, if B. enters, he is not tenant at will, 1 Rol. rgg. J. 30. 
| So, if a feoffment be upon condition to re-enfeoff A. and he 
enters without aſſent, he is not a tenant at will. R. 2 Co. 59. 
So, if before the ff. 27 H. 8. 10. A. had made a feoftment to 


1 Rol. 859. J. 35. ; 2 

So, if a man makes a leaſe for life, and makes livery, which 
is void by reaſon of a commencement in futuro; tho' the leſſee 
enters and pays his rent, he ſhall not be tenant at will: for he 
claims a freehold. R. 1 Kal. 662. I. 10. Cro. Car. 388. 

So, if a conveyance be of land in the pariſh of D. where it lies 


K. 3 Co., o. 2a. 5 

So, if there be a covenant only to make a leaſe, and before 
the leaſe made he enters without aſſent; he ſhall not. be tenant at 
| | N | 

So, if a mortgagee covenants, that he will not take the profits 
till default of payment, and the mortgagor enters 'immediately; | 
he ſhall not be tenant at will, but only at ſufferance : for it was 
not agreed that he ſhould take, but that the mortgagee ſhould 
not take, R. 1 Rol. 859, J. 40. 2 Cro. 660. 2 Rol. 242. 
Brids. 12, + | * 

So, if the mortgages makes an aſſignment, (which amounts to 


tinues in poſſeſſion; he ſhall be only tenant by ſufferance. 
3 Lev. 388. 1 Sal. 246. | 

So, if the mortgagee enters upon the mortgagor, who afſter- 
cards re- enters; the mortgagor is not a tenant at will, but 2 
diſſeiſor; for the entry of the mortgagee was a determination of his 
will, and the re-entry was wrongful. 1 Sal. 246. | | 

So, if the heir of the mortgagor enters, (where the agreement 
does not extend to the heir) his entry is wrongful. 1 Sal. 246. 

So the king cannot he tenant at will of another. Mod. Ca. 245. 


(H. 3.) What Things a Leſſee at Will may do. 
A leſſee at will may take a releaſe of the inheritance, and 


Or, a confirmation for his life, upon which a remainder may be 


* 1 r 
(H. 4.) What he ought to do. 
A leſſee at will ought to pay the rent reſerved. Lit. Ot: 


And if he does not, the leſſor wy WN or have * for i it. 
hall il. 2 72. 
ro, 4 1 
(k. 5.) What he need not do. | 
and | 
ded But a leffee at will need not ſuſtain, or repair the "FED demiſed 


d him. Lt. 5 71. 
And therefore, if his houſe decays, he ſhall not be puniſhed for 

he ate. Yide Waſte, (C. 5.) 

So, if the houſe be burnt by negligently keeping of his fire, an 
to tion upon the caſe does not lie againſt him R. 5 Co. 13. 6. 
vill 9. El. 777, 784. 4 Mod. 12. 1 Sal. 19. Vide Aclion upon the 

aſe, (B. 3.) —Addion upon the Caſe for Negligence, (A. 6.) 
ich But if a leſſee at will voluntarily burns his houſe, treſpaſs lies 
ſſet ainſt him. Cro. El. 784. | 
he So, if he cuts down trees. Co. L. 57. a. Vide Treſpaſs, (B. 2.) 
lies, (H. 6.) What ſhall be a Determination of the Will. 
vill, , f 6 


Tenant at will may be ouſted by expreſs words, or by implication. 
L. 35. l. 

As, if the leſſor comes upon the land, and ſays that the leflee 
all not continue over. Co. L. 55. b. 


e abſence of the leſſee. Co. L. 55.6. 
But words off the land do not determine the will, till notice to 
e leſſee. Co. L. 55.b. Vide poſt, (H. 9.) 


So, if the leſſor does a ' wrongful act it amounts to a determi- 


d cuts down the trees demiſed. Co. L. 55. . 

Or, pute his cattle into the land. 

Or, into a common, appendant to a manor demiſed. Co. L. 

5. 5. 1 Kol. 860. J. 45. | 

So, if the leſſor grants a reeveharge out of the land, it ſhall 

a determination of the will; otherwiſe. the e cannot di- 
ain. Semb, 1 Rol. 860. J. 35. Vide pot, (H 

If he makes a feoffment of the land. 1 Rol. 196 437. 


ent. 247. 2 Lev. 88. 


after the rent upon the leaſe at will was due; yet the leaſe at 
| ſhall be ſo determined, that debt does not lie for the rent at 
OR that the leaſe for years ſhall have effect. K. 


, 1. the leſſee cuts down trees, pulls down houſes, or does 
untary waſte, it amounts to a determination of his will. Co. L. 


> 6 i Kol. ws. ©. p 
0, 


Or. a leaſe for years, to commence immediately. K. Ray. 224: 


(H. 6.) 


Expreſs. 


If the lefſor comes upon the land, he may determine his will in 155 


(H. 2.) 
tion of the will: as if, without conſent of the leſſee, he enters W 


Tho! it be agreed, that the leaſe for years ſhall not take effet 


ESTATES 


So, if he grants or aſſigns his leaſe to another. Co. L. $7.6 
1 Rol. 860. J. alt. 4 Leo. 35. Fon. 316. 

And if tenant at will makes a leaſe for years and the leſſe 
enteis, he only fhall. be the diſſeiſor. R. Cro. El. 830. 

So, if the leſſor or leſſee be outlawed, it amounts to a deter. 

mination of the will. 1 Rol. 861.1, 5, 8. 5 Co. 116. 6. 

[An act of high treaſon, ſhall be an implied determination d 
the will. Denn v. Fearnfide, M. 21 G. 2. 1 Shs 176.] 

Sa, if the leſſor or leſſee dies. 

Or, if A. having an eſtate deviſed to B. at his age of 24 year, 
till B. attains ſuch age, lets it at will, and B. dies. R. Mo 75 

So, if the leſſor dies, and his heir afterwards enters. bid, 


(l. 8.) What not. 


But a lawful act upon the land by the leſſor, does not amoun 
to a determination of the will : as if he cuts down trees exceptet 
out of the demiſe. Co. L. 55. 6. 

So, if the leſſor covenants to male a feoffment, it does no! 
amount to a determination of the will, till the feoffment be mad 
1 Kol. 860. J. 37. | 
So, if he makes a leaſe to commence at a future day, it dos 
not amount to adetermination, till the leaſe commences in poin 
of intereſt, X. 1 Vent. 247, Ray. 224. 

So an extent * not determine the will, till the liberat 
1 Vent. 248. | 

Nor outlawry, till ſeizure. D. 1 Vent. 248. 

So an act by the leſſor which does not diſturb the poſſeſſion 
does not amount to a determination); as, a grant of a rent-charg 

'D. 1 Kol. 860. J. 30. 8 52. J. 15. 2 A 

So a grant by the king of an office, after the x PTS or for 
feiture of B. who has the ſame office durante bene placito of tit 
king; does not determine the will of the king. R. Skin. 446. 55 

Nor an act by a ſtranger; as, if he enters and takes the pro 
fits. 2 Cv. 660. Per 2 J. 1 Rol. 861. A. 
So, if he enters with the privity of the leſſor, or leſſee. 200 

N . Tel . 
8o, if a woman leſſor or leſſee at will takes huſband ; tha 
does not amount to a determination of the will. Co. L. $5. 
R. 5 Co. 10. ä 

Gr, if huſband and wife demiſe land of the wife at will, ant 
the huſband dies. Co. L. 55.4. 5 Co 10,6. 

So, if a leaſe at will be made by ſeveral, and one of the leſſ 
dies. bid. 

Or, if one of the leſſees dies. Co. L. 55. 3. Dub. Dy. 269 
Acc. 5 Co. 10. 
So, if a woman leflor at will takes huſband, che wife can 

afterwards determine the will without her huſband. 5 Co. 10 
So, if huſband and wife leaſe at will, or are leſſees at wi 
the wife cannot pe the will: for ſhe has ſubmitted x 
will to her huſband. 5 (5. 10. 


ESTATES. 


(H. 9.) At what time the Ofer ſhall be. 


- Aleſe at will may be ouſted when the leſſor pleaſes. 
Or his eſtate may be determined when the leſſee pleaſes. _ 
But if the leſſor determines his will by words off the land, it 


1 Vent. 248. Vide ante, (H. 6.) 


So, if he does an act inconſiſtent with the eſtate of the leſſee. 
Per Hale, 1 Vent. 247. 


ary So a leſſee paying rent at Michaelmas and Lady-day, cannot 
775 determine his will after the commencement of the half year, 
id. without paying the rent to the next feaſt: for that would be a 


W wrong to the leſſor. D. Kel. 65. 6. Per 2 F. Tel. 74. Dub. 
Kol. 861.5. R. 1 Sid. 339. Per Holt, Sal. 413. 


the quarter. Per Rol. Al. 4. | 

Or, if it be a leaſe de anno in annum quamdiu ambabus partibus 
placuerit, after the commencement of the year: for it 1s not 
merely at will; for after a year commenced, the leſſee ought to 
have it for the whole year. K. 2 Fon. 5. K. inter Simmons and 
Paſlley, B. R. T. 2 Fac. 2. Sal. 413, 414. | | 

So, if the leſſor determines his vill after the land is ſown, the 
leſſee ſhall have free ingreſs and egreſs to cut and carry away the 
corn when it is ripe. Lit. /. 68. Sal. 413, Vide Biens, (G. 2.) 
So, if the corn be cut, and not carried off the land. Co. 
to remove his goods and utenſils out of his houſe. Lit. ſ. 69. 
So, by the cuſtom of London, a will ſhall not be determined 


yr for and, if under ſuch rent, without a quarter's warning. Sn. 649. 
of th And till that time * the leſſee cannot be ouſted by eject- 
6. 58 ment, c. Dub. Skin. 649. 


[ Half a year's notice muſt be given to any tenant at will, or 
to his executor, before the end of which ejectment will not lie. 
Parker v. Conſtable, M. 10G. 3 3 Wil/. 2 


; hol year when the tenancy commenced. 1 Term Rep, 159.* 
And in an ejectment by the landlord, if he cannot prove the 

time when the term commenced, and the tenant prove it to be 

different from the time to quit mentioned in the notice, will be 


and lands, as to the time of giving notice to quit. Id. Ibid,* 
*Where a remainder-man, after the expiration of an eſtate 


afterwards N N half a year's rent; ſuch acceptance being 
only evidence of a holding from year to year, was held to be 


tted 4 4 Utd 1 Term Rep. 161.* 


Vol. IV. 5 And 


is not a determination till the leſſee has notice. Co. L. 55. 6. 


Or, if rent be payable quarterly, after the commencement of 


So he ſhall haye free ingreſs and egreſs for a reaſonable time 


without half a year's warning if the houſe be above 405. a year, 


*And the fix month's notice muſt expire at the time of the 


nonſuited. Id. 161. And there is no diſtinction between houſes - 
tor life gave notice to the tenant to quit on a certain day, and 


| rebutted, by the previous notice to quit; and the notice there- 
at wil tore remained good: Coram Blackſtone J. York Sum. Af. 1774. 
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Nie Clan- 


or determined. Co. L. 57. 6. 2 Leo. 45. 


his eſtate ſhall ceaſe, continues in poſſeſſion after the condition 


or in poſſeſſion under, or by colluſion with him, hold over 


+ [By the /f. 


11 G. 2. 19 ; , : 
Tenants. giving notice to quit, and not delivering poſſeſſion at the time contained in ſuch 
notice, ſhall pay double rent.) | | 


(K. 1.) 
Who are. 


facie evidence of a holding from Lady-day to Lady-day. Per 


cenary; Ae quo, vide Parceners, (A. 1, &c.) 


ETTATE 6 
*And a notice to quit at Lady-day has been held to be primd 


Eyre Baron, Sum. Af. at Dorcheſter 1784 cited Id. Ibid.* 


() Tenant by Sufferance, 
„„ % Who Bil be. 
ENANT by ſufferance is he, who enters by lawful demiſe 


or title, and afterwards wrongfully continues in poſſeſſion: 

as, if tenant pur auter vie, continues in poſſeſſion after the death 
of the ceſtui que vie. Co. L. 57.6. 2 Leo. 46. 3 Lev. 153. 

Or, if tenant for years continues after the term is expired, 


So, if a deviſee for life, upon condition that if he do, Oe, 


broken; he ſhall be tenaut by ſufferance. Per Gawdy, 3 Leo, 
153. 2 Leo, 142. 


So any, who continues in poſſeſſion, after a particular eſtate is 
ended, without agreeement. Cart. 64. 8 


(I. 2.) Who not. 


But none ſhall be tenant by ſufferance againſt the king. C. 
L. 57. 6. 2 Leo. 142. for if his tenant holds over, he thall be 
an intruder. Hard. 25. | | 

So, if a guardian continues in poſſeſſion after the full age of 
the heir; he is not a tenant by tufferance, but an abator. Cu. 
„ R718 gs | | 

So, it a cuſtom is alledged, that a leſſee for years ſhall con- 
tinue half a year after his term; it will not be a good cuſtom. 
A. 8. | | 

So now, by the /. 4 Geo. 2. 28. if tenant for life, or years, 


after demand and notice in writing for delivering poſſeſſion 
by the leſſor, Oc. or his agent, he ſhall pay at the rate of dou- 
ble his rent for the time he ſo continues poſſeſſion; to be reco- 
vered by action of debt, on which ſpecial bail ſhall be required, 
and no relief in equity.+ = e 


( Eſtates undivided. 
(K. 1.) Joint- tenants. x; 


STATES are ſeveral, or undivided. - 
Eſtates undivided are by deſcent only, as eſtates in copar- 


Or, by purchaſe only upon a joint title, as eſtates in joint 
tenancy. Co. L. 188. 6. | 1 


— 


ESTATES. 


or preſcription. Co. L. 188. 2 
| Avg tenants are, when a man enfeoffs or otherwiſe conveys 
lands or tenements to two or more jointly. ide Lit. ſ. 277. 
| And if the conveyance be to them and their heirs ; they are 
joint-tenants in fer. Co. L. 180. 2. 
vo, if ſeveral make a difJeifin, to the uſe of themſelves; they 
are joint-tenants. Lit. f. 278. 


are joint-tenants. Co. L. 181. a. 
So, if A. difleiſes another to the uſe of ſeveral perſons, who 
agree to it. Co. L. 180. 6. 

If an eſtate be to A. and the heirs of his body, remainder to 
the right heirs of B. who has two daughters, and dies; the 
daughters take jointly, and not as parceners : for they take by 
purchaſe. R. 3 Leo. 14. 

If a conveyance be to ſeveral for life, or pur auter die; they 
are joint-tenants for life. Co. L. 180. a. 


till 4. marries, and B. be advanced to a benefice. 

Or habendum to them, viz. to A. till marriage, and to B. till 
advancement; they are joint-tenants in the mean time: and if A. 
dies before marriage, the rent ſurvives; if after, it ceaſes for a 
moiety, Co. L. 180. 6. 

For tho' there be a ſeverance by the vi. or fr OT OR for that 
will be repugnant: as if two acres be granted to J. and B. ha- 
bendum the one to A. and the other to B. Heb. 172. 1 Sal. 3gr. 
Vide poſt, (K.2,) 

So if a rent of 40ʃ. be granted to 4. and B. equally to be di- 
vided, viz, 20/. to each for life. R. 1 Sal. 390. 

So they may be joint-tenagts, tho' there be not an equal bene- 
fit of ſurvivorſhip: as a grant to A. and B. for the life of B; if 
A. dies, the eſtate ſurvives; not if B. dies; for it is determined. 

Co. L. 181. 6. 


another to the uſe of ſeveral, who agree an 2 one at one time, 
another at another. Co. L. 188. 1 
If a feoffment be to the uſe of himtelt and ſuch wife as 


L. 188, a. 

So, tho' there be ſeveral inheritances : as if a conveyance be 
to two men and the heirs of their bodies; they have a joint eſtate 
for life, for the words, to them, are joint; tho' the inheritance of 


veral heirs of their bodies, Lit. J. 283. Vide poſt, (K. 2.) 

Or to two women and the heirs of their bodics. Lit. /. 284. 

Or to two men and a woman and the heirs of their bodies; or 

c contra, Co. L. 184. a. 

So if it be to a man and a woman who cannot intermar 7: 

| as, to 4. and his mother, or _ or aunt, Se. Co. I. 184. a. 
2 


o eſtates in common ; wb may be by deſcent, purchaſe, 


So, if ſeveral abate, intrude, or uſurp upon another; . 


And tho' there be ſeveral determinations of their eſtate, yet _ 
they may be joint-tenants : as if a rent be granted to A. and B. 


So tho' the eſtates commence at ſeveral times: as if A. diſſeiſes 


” ſhall afterwards marry, tor life; _ are ao: + 


neceflity ſhall be ſeveral, becauſe they cannot have oue, but ſe- 
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E. 

So if land be conveyed to A. and B. and the heirs of B. they . 
are joint · tenants for life. Lit. ſ. 285. R. Cro. El. 410. 2 Co. 
60. ö. | | 

Though it be to A. and B. habendum ſucceſſtv?. R. 1 Leo. 
318. 11. „ 3 Es 
l So there may be joint-tenants of the inheritance, though the 
eſtates in poſſeſſion are ſeveral: as if joint-tenants make ſeveral 
leaſes, or gifts in tail, and afterwards grant the reverſion to two 
and their heirs; they are joint- tenants of the reverſion in fee. Co. 
L. 183. 6. © | Fo 

Bo {+ a man conveys to A. and B. and the heirs of their bodies, 
remainder to them and their heirs ; they are joint-tenants of the 
fee: for they take the remainder as a new purchaſe. Co, 
L. 184. a: | | | | | 

8 If a copyhold be ſurrendered to huſband and wife and the 
ſurvivor, and after the death of the ſurvivor, to the right heirs of 
both, this veſts a fee-ſimple in the huſband and wife by intireties, 
and the huſband cannot alien or deviſe any part of it, but on his 
death the whole ſurvives to the wife. 2 Bl. Rep. 1211.“ 

So there may be joint-tenants of a chattel ; as if a man leaſes to 
ſeveral perſons for years. Lit. /. 281. : 

So if a man gives an horſe, or other goods and chattels to di- 
vers perſons ; they are joint-tenants of them, and the ſurvivor ſhall 
have the whole. Lit. ſ. 281. 

Tho? they are choſes in adion : as if a man makes an obligation, 
covenant, or other contract to divers; they are joint-teuants of the 
debt, or duty. Lit. ſ. 282. | 
Tho? a chattel real or perſonal be given to a man in a natural 
capacity, and to another who has a politick capacity, as a biſhop, 
abbot, c. for be takes chattels in his natural, and not his politick 
capacity. Co. I.. 190. a. Vide paſt, (K. 2.) 

Or, if a chattel real be given to a feme covers and another. 
R. Pl. Com. 418. b. Vide paſt, (K. 2.) | | 

So there may be joint-tenants of a right : as, if joint-tenants are 
diſſeiſed, they remain joint-tenants of the right. Co. L. 188. 4. 

If two women take huſbands, who alien in fee, and die, the 
women are joint-tenants of the right. Co. L. 188. a. | 

If two joint-tenants within age make a feoffment, and one dies; 
the ſurvivor may enter, or have a dum fuit infra etatem for the 
whole. Co. L. 337. b. 

And a right of entry and of action may ſtand in jointure: a5 
if huſband and wife and A. are joint-tenants, and the huſband 
aliens the whole, and dies; this was a diſcontinuance to the wife, 
and ſhe had only a right of action, and a diſſciſin to A. who may 
enter: yet the wife and A. are joint- tenants of the right. Co. L 
188. 2a. PVide paſt, (K. 2.) 3 OT 

And joint-tenants of a right ſhall be joint-tenants again, if they 
recover. Co. L. 188. a. 3 | | 

Tho' they recover by ſeveral actions: as, if women, joint - 
tenants of a right, recover by feveral writs of cui in vita, Co. L. 


8. a. 
188. a 17 
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If joint tenants being diſſeiſed, one of them ( his companion | 
being ſummoned and ſevered) recovers a moiety by one aſſiſe, 
and the other by another aſſiſe. Co. L. 188. a. 
If joint-tenants and to the heirs af one of them, being diſſeiſed, 
one of them recovers by writ. 


If they loſe by default, and one of them recovers by writ 4 
right, the other by quod ei deforceat. Co. L, 188. 4. 


But if any have lands or tenements by ſeveral titles dis are (K. 2.) 
tenants in common, and not joint- tenants; or if they are ſeiſed Who are 
in ſeveral rights: as, if lands be given to two corportions and 22: 
their ſucceſſors. 

Or, to two corporations ſole, regular or ſecular, as two abbots, Chancery, 
biſhops, Oc. for each is ſeiſed 1 in right of his abbey, biſhoprick, (3 V. 4.) 
Sc. Lit. ſ. 296. Deviſes 

(N. 8.) 

Or, to two parſons and their ſucceſſors; and each 18 ſeiſed in 
right of his ſeveral church. 

So, if they be given to a man in his ena; and to another in 
his politick capacity ; as to A. and ſuch an abbot, — parſon, 

Sc. Lit. ſ. 297. Vide ante, (K. 1.) 

To the king and a ſubject. Co. L, 190. a. | 

So, if an obligation, Ic. be made to A. and a corporation; it 
does not ſurvive if A. dies. Ley. 82. | 

If a chattel perſonal be given to A. and a feme covert. Pl. Com. 

418. 4. Vide ante, (K. 1.) 

So, if lands he given to two and the heirs of their bodies ; the 
inheritance in tail is ſeveral, and not joint ; for of neceſſity they 
mutt have ſeveral heirs. Lit. «. 283, 284. Vide ante, (K. 1.) 

So, if land be given for life, remainder to the right heirs of A. 
and B. their heirs are not joint-tenants. Co. L. 188. a. 

So, if a remainder be to the heirs male of A. and B. they have 
| ſeveral eſtates tail. R. Cr6. El. 220, 1 Leo. 212, 

90, if a corody be granted to two and their heirs ; this, being 
uncertain in it's pature, ſhall amount to a grant of a ſeveral co- 
rody to each. Co. L. 190. a. | 

So, if a man enfeoffs another of a moiety, third part, c. of 
his land, without limiting- any part in certain ; the Froſt ſhall 
have it with him in common. Lit. ſ. 299. 

So, if lands given by joint words, are afterwards bed in the 
habendum ; as, a gift to A, and B. habeudum a moiety to one and his 
heirs, and the other moiety to the other and his heirs, they are 
tenants in common. Lit, ſ. 298, Vide ante, (K. 1.) 

So, a leaſe ſor life, or years, to two, habendum a moiety to one, 
and the other moiety to the other. Co. L. 183. b. 

Or, habendum to the uſe of one for life, and afterwards to the ule 
of the other. Semb. 1 Leo. 318. | 

So, if a man covenants to ſtand ſeiſed to A. and B. equally to be 
divided, and their heirs ; they are tenants in common of the inhe- 
ritance, as well as of the eſtate for life. 2 Vent. 365, 6. | 

If an eſtate be limited to A, and B. equally divided, or, equally to 
„ wided, it is all one; ſor they are tenants in common, 2 Vent. e 


300. | 
1 1 (If 


(K. 3.) 
When a 
Joint eſtate 
ſut vive 8. 


they claim by ſeveral titles. Liz. J. 292, 294, 295, 309. 


offees, or grantees, are tenants in common. Lit. . 295, 300. 


| ſhall have the whole in fee: for it is the nature of joinf-tenan: 


EZ 38 T74 TFT-E 5. 
III A. ſeiſed in fee conveys to truſtees to uſes, to the uſe of 
his children and their heirs, equally to be divided amongft them, 
it is a tenancy in common, as well as in a will. Goodtitle: v. 
Stokes, H. 26 G. 2. 1 Vi 341.] 4 5: Bp 
If a copyhold be ſurrendered to five 0 be equally divided, and 
their reſpective heirs; they are tenants in common. K. per 2 
FJ. Holt. cont. II. 12 V. z. inter Fiſher and Wigg, 1 Sal. 391. 
If a deviſe be to his younger children are and hare alike, 
K. Ca. Parl. 210. 1 | 
If a copyhold be granted to three, hahendum ſucceſſfoe. Semb. 
1 Leo, 318. : Tp: 1 3 
So, i a parcener or joint-tenant conveys his part to A. he and 
the other parcener or joint-tenant are tenants in common; fot 


Be the conveyance in fee, in tail, or for lite. Lit. 2 300, 


301, 302. OY | | 
So, if both parceners, or joint-tenants convey, Sc. the fe. 


So, if there be divers joint-tenants, and one of them re. 
leaſes his part to one. of his companions; he is tenant in eom- 
mon for that part with his other companions. Lit. J. 304: 

So-a man may preſcribe for him and his anceſtors, to hold in 
common with B. and his anceſtors, Lit. J. 310. SD? 

So an eſtate of freehold or inheritance cannot ſtand in join- 
ture with a term for years; and therefore, if lands are given to 
A. and B. habendum to one for life, to the other for years; they 
are not joint-tenants. Co. L. 188. a. ES CE, 

If a deviſe be to A. till B. attains full age, and then to A. and 
B. there cannot be a term for years in A and a freehold to B. 
and therefore the term ſhall be merged, and they are joint. 
tenants immediately. Semb. Cro. El. 532. | 

So a right of action, or entry, cannot ſtand in jointure with 
a freehold, or inheritance, in poſſeſſion : and therefore, if hu: 
band and wife and A. are joint-tenants, and the hu{band aliens, 
and dies; the wife and A. are not joint-tenangs, Co. L. 188. a. 
Vide ante, (K. 1.) - x | | 

So, by the cuſtom of merchants, if they, as joint-merchants, 
have chattels perſonal or cleſes in action; they are not joint-te- 
nants of them. Co. L. 182. a. 2 Lrownl. 99. 


And this extends to ſhop-keepers, as well as other merchants; 
for there are four ſpecies of merchants, and all within this cul- 72 
tom; wiz. merchant-adventurers, dormant, travelling, and re- Wie 
ſident. 2 Brownl. 99. | | 2 = 
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ment, 


If there are joint-tenants in fee and one dies; the ſurvivor 


cy, that the ſurvivor ſhall take the whole if the jointure con. 
tinues. 1 it. /. 280. 


[Tf a joint eſtate is aſſigned in truſt, and one of the e-fuy gut 110 
rruſts dies, the truſt ſurvives for the benefit of the ſurviving cf RN 


que 


to „ _—_—_ 


que wah, againſt the creditors of the deceaſed, in equity as well - 
as law. Rex v. Williams, H. 1735. Bunb. 342-] 

So, if there are joint-tenants for life, and one dies; the other 
ſhall have the whole by ſurvivorſhip. , 

Tho! there are ſeveral inheritances limited upon the eſtate 
for life. Lit. J. 283. | = 

So, if one joint- [tenant enters into religion, which is a civil 
death; the other ſhall have the whole by rinnen Co. L. 
181. 45 

And the ſurvivor ſhall take, tho? the ike dovides bis part; | 
for the deviſe does not take effect till the death of the teſtator ; 
and immediately upon his death, the land ſurvives. Lt. /. 287. 
Vide Deviſe, (N. 8, 21.) 

If a woman joint-tenant takes huſhand, and dies; her eſtate | 
ſurvives, and does not go to the huſband. Co. L. 18 5. b. Jide 
Baron and Feme, (E. 2.) 

So, the ſurvivor ſhall take, tho' the jointure was ſevered by 
a diſcontinuance, a leaſe for life, Sc. if it be afterwards re- 
continued, c. before the death of any of the * -tenants. 


Co. L. 193. a. 


But ſurvivorſhip is the noralinr privilege of joint-tenants. (K. 4.) 

Co. L. 181. a. When not. 
And therefore, an eſtate in . or in common, does 

not ſurvive. 
Tho' a leaſe was 5 to A. and B. and the ſurvivor of 

them, and afterwards A. grants his part to D. who is thereby 

tenant in 1 with B, for expreſſio Fo corn, que tacite inſunt, 

nihil operatur. Co. L. 191. a. © 

So a bare truſt, or authority, does not ſurvive. * ide Co. 

L. 181. 6. 


So there never ſhall be a ſurvivorſhip, if the eſtate does (K. 6.9 
not continue in e at the death of him who dies firſt. If the join- 
Co. L. 188. a. 103. turcdoes not 

continue. 
And therefore, if one joint: -tenant conveys his part to a hat ſhall 
ſtranger, or releaſes to his companion; the N is ſevered, be a ſever- 
and the eſtate does not ſur vive. ance; 


Tho' they are joint-tenants in fee, and one of them convevs What not, 


only for life: for the freehold being ſevered, the reverſion e 
8; cery, 
upon it is alſo ſevered. Li.. I. 302, (3 v. 3 


Tho” his conveyance was only for his own life, which de- 
termines at his death, when the ſurviyor ought to take. Semb. 
Co, L. 193. 4. 

So, 1f joint-tenants in fee join in a leaſe to A. anda corpora- 
tion ſole for life: for now the reverſion, depending upon ſeveral 
freeholds, is ſeveral. Co. L. 191. 3. Jie ante, (K. 2.) 

do if a wife joint-tenant takes huſband, who —_ a feoff- 
ment, c. the jointure is ſevered during the continuance of the 

iſcontinuance: for a right of action cannot ſtand in jointure 
With a frerhold, or inheritance i 2 poſſeſſion. ide _y (K. 2.) 

4 | So, 
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them; the jointure is ſevered, and the eſtate executed for a moi- 
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So, if joint-tenant for life makes a feoffment, or grant iy. 
tail, or leaſe pur auter vie, which amounts to a diſſeiſin, and de- 
veſts the reverſion; the jointure is ſevered. Co. L. 191. 6. And 


this ſhall be a forfeiture. Yide Forfeiture, (A. 1.) 
So, if a joint-tenant within age; makes a feoffment; the join- the 
ture is ſevered, tho' the feoffment was voidable. Co. L. 337. | 
So, if one joint-tenant levies a fine of the whole; tho' it be tak 


to the old uſes. Mod. Ca. 45. | 
So, if there be two joint-tenants for life, and the one levies a fl 
fine ſur conceſit to A. and dies; his moiety does not ſurvive, bug 
goes to him in reverſion. R. Fon, 55. | l 
So, fa leaſe be to iwo for their lives; and by another con- 
veyance, the leſſor grants the reverſion to them and the heirs of 
their bodies; the jointure is ſevered: for the eſtate is executed, 
and they are tenants in common in tail in poſſeſſion. Co. I. 
182. b. Vide ante, (B. 18.) 5 | 
So, if a reverſion be granted to one of the leſſees, in fee, or ii 
tail: for the reverſion is executed for a moiety. Co. L. 182. 6. 
So, if a reverſion be granted to a leſſee and ftranger, and 
their heirs. Co. L. 182. 6. . | 
So, if a reverſion deſcends to a joint tenant. R. 2 And. 202. 
Cro. El. 743. R. Cro. El. 470, 481. 2 Cro. 60. 6. | 
So, if there be a leaſe for life, and the leſſor grants the re- 
verſion to two in fee, and the lefſee grants his eſtate to one of 


ety. Co. L. 183. 6. 
Or, if the leſſee grants to one of them and a ſtranger. Co. I. 


1 „ TS — A 
So, if there be joint-leſſees of a term, and one of them al- df ti 
ſigns part of his term to the other ; it ſhall be a ſeverance of the 80 
jointure for the whole. Cro. El. 33. | an al 
So, it one of them mortgages his part. R. 1 Sal. 158. 186. 
S8o, if there be two joint-tenants of an advowſon, and they If 
agree to preſent by turn, and that one ſhall have one moiety, So 
and the other the other moiety, and this is executed by a pre- com 
ſentation by each; the jointure is ſevered. R. Carth. 506. O! 
So, if there be joint-tenants for life, and one leaſes for years; it Ar 
ſhall be a good ſeverance during the term. Dy. 187. 2 Crs. 417. ide 
So, if he leaſes his part to commence at a future day. 2 C. 91, 0 
Or, to commence after his death, during the life of his com- So, 
panion. K. 2 Co. gi. Mo. 776. 2 Rol. 89.1. 5. ſtate, 
So, if he leaſes for years, if he or his companion live fo enan 
long. R.2 Cro. 377. Bridg. 43. | | | So, 
If huſband and wife and 4. be joint-tenants, and the huſband ence 
and wife make a leaſe for years, if they or A. live ſo long; tho So, 
the leaſe is voidable by the wife, yet if the huſband and wife die or ſu; 
without avoiding it, if ſhall be good againſt A. ſurviving: for Anc 


the ſeverance continues. R. Eridg. 43. f | 
But if one joint-tenant makes a leaſe for years, this does not 
ſever the jointure as to the freehold. Co. L. 185. a. 


„„ 3 


30, if two joint-tenants in fee make a leaſe for life, and the 
Inge ſurrenders to one of them: for this enures to both. Co. I. 
192. a. fr 7 
If a woman joint-tenant takes huſband, it is not a ſeverance of 
the jointure. R. Pl. Com. 418. 6. . | | 2 „ 
Otherwite, where a woman joint tenant of a perſonal thing 5 
takes hulband. lod. 8 . 
Yet if a joint-tenant for years makes a leaſe for a leſs term; 
chat ſevers the jointure, and the term does not ſurvive. Co. Lit, 
192. 4. | | | 
| | 3 = K. 6.) 
Joint- tenants are ſeiſed per my & per tout. Lit. ſ. 288. Joint- 
When huſband and wife are ſeiſed by moieties, or by entierties, — 
"ide hi aron and Feme, (D. 2, 3.) | | „ wht: 
But joint-tenants have a right only to a moiety. Yrde Co. L. 
186. 4. „ 
And therefore, if one makes a feoffment, gift, or demiſe of 
his part; only a moiety paſſes. Co. L. 186. 2. 1 
do, it one bargains and ſells his lands, and before inrolment the 
ther dies; yet only a moiety paſſes. Co. L. 186. a. 2 Cro, 53. 
'ro, Car. 217. Mo, 776. | 
If a leaſe be by all, rendering rent to them, and one does not 
eal it; only a moiety paſſes. 1 Fent.:136. e 5 
If all join in a feoffment, each gives but his part. Co. L. 186. a. 
And therefore, if a teoffment be upon condition, that upon 
dreach one ſhall: enter into the whole; yet he ſliall enter only 
nto his part. Iid. | 
And it one feoffor dies, the feoffee cannot plead the feoffment 
pf the ſurvivor : for each gave only his part. Co. L. 186. 
So every joint-tenant loſes, or forfeits only his part. If one be 
an N the king, upon office, ſhall have only a moiety, Co. L. 
1 86. a. N 5 2 5 
If one be a villein, the lord ſhall enter but into a moiety. Bid. 
So, the one may demiſe his part for years, or at will, to his 
companion. Vid. | | 
Or make his companion his bailiff of his part. id. | . 
And maintain account againſt him in ſuch caſe. Co. L. 186. 32. 5 


ide poſt, (K. 8.) 


So, if one joint-tenant does a thing which gives to another an (K. z. 
ſtate, or right in the land, it binds the ſurvivor: as if a joint- What 

enant in fee, or for life, makes a leaſe for 40 years. Lit. /. 289. charges 
So, if he leaſes to commence in futuro, and dies before the com- bind the 


encement. bid | | — 
So, if he leaſes for years the veſture or herbage of the land : n, 
or ſuch leſſee has a right to the land. Co. I. 180. 2. (., Kc.) 


And the ſurvivor ſhall not have the rent upon a leaſe for years, 

ho' he has the reverſion. Co, IL. 185. a. . 
So, if he acknowledges a ſtatute, recognizance or judgment, 
nd execution be ſued in his life time; that binds his companion 
ho ſurvives, Co. L. 184. 4. | f 
| n Sa, 
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So, if there be a recovery againſt him, tho' execution be not 
ſued in his life-time. Co. L. 185. a. 

But if a joint-tenant grants a rent-charge, and divas this does 
not bind the ſurvivor ; for he claims paramount the charge, and 
may plead a feoffment to him, without naming his companion, 
Lit. ſ. 286. 

So, if he grants common, e/tovers, a corody, &c. Co. L. 185. 4 

So, if he acknowledges a ſtatute, recognizance, or judgment, 
and dies before execution. Co. L. 184. b. 

Or, be indebted to the king. Co. L. 185. a. 

Bo, if he contracts to make a leaſe for years; that does not bind 


the ſurvivor. 8 
Or grants, that if A. pays fo much at Michaclmas, he ſhall hax * 
it for years. Co. L. 185. a. F 
So, if he takes a leaſe, by indenture, of his own land, from 0 
ſtranger: the ſurvivor is not bound by this e/loppel Ibid. 3 
So, if a joint-tenant grants the part of his companion, it ſhall be I 


raid, tho“ he ſurvives : for it was in contingency. K. 2 Cre. gl, 
Mb. 776. 0 

But if a joint · tenant orants a rent charge, Sc. and afterward 
releaſes to his companion; he ſhall hold ſubject to the charge, tho 
he ſurvives ; for he does not claim 7 ſurvivorſhip, but under the 
grant. Co. L. 185. a. 

How a conveyance enures by one joint tenant to another, Vid 


8 (B 4—. 1. my 
(K. 8.) Tenants in Common, uk 


Tenants in common are thols, who claim by ſeyeral titles of 
in ſeveral U tho! by one title, and have their poſſeſſion in com. put a 
mon. ' Co. L. 189. Vide ante, (k. 2.) | 
And they may be by deſcent, purchaſe, or preſcription. Co. I. 


188. 5. Ts 
If tetiant in tail to. him and the heirs of the body of his wiſe, 80 
has iſſue a daughter, and afterwards another daughter by another ard 
venter, diſcontinues, and diſſeiſes the diſcontinuee, and dies; hi eme 
_ daughters are tenants in common by deſcent : for the eldeſt is re 90 
mitted to a moiety ; and therefore they are not parceners for they. ther 
claim by ſeveral titles. Co. L. 349. J. 2 ac 
Tenants in common have 2 ſereral right to the freehold, and So, 
joheritanee. hey 
And therefore, in an action real, or which concerns the titk, So, 
they ought not to join, except it be for an intire thing. Vi an 
Abatement, (E. 10.) 


S38o they have a ſeveral right and title to a moiety. of the thing! 
which they hold in common: and therefore, if one dies, his moie 
ty does not ſurvive, but goes to his heir; or if it be a chattel 10 
his executor or adminiſtrator. 


And _ of them may enfcof his companion of his part. G 


| n | 10 
If one levies a fine, makes a feoffment, £7. of the 1 


not 
oiety paſles. 8 £ 

oes [Tenants in common cannot make a joint leaſe. Heatherly v. 

and efton, P. 4 G. 3. 2 Wilſ. 232.] - ile 

ON, If one actually ouſts his companion of the poſſeſſion, the other 5 
ay maintain an ejectment againſt him. Lit. / 322. | 

4. Confeſſion of leaſe, entry and ouſter, is ſufficient on an eject- 

ut, ent, in the caſe of a tenant in common, without proof of actual 


uſter. Oates v. Brydon, P. 6 G. 3. 3 B. M. 1895.) 

So, if one ouſts the other of his ward, or other chattel real, the 
ober ſhall have cjectment of ward againſt him. Lit. ſ. 323. 

680, if one tenant in common deſtroys the flight of a dovecote 
ee other ſhall have treſpaſs. Co. L. 200. a. 5 | 
Or deſtroys all the deer in their park, c. Co. L. 200. b. | 

Or removes the mereſtones pro metis & bundis terrarum ſuarum. 

0. L.. 200. b. | 

If one diſturbs the other in the ſetting up of hurdles for their 
pldage. Co. L. 200. b. | | | 

So, if one tenant in common of a wood, turbary, piſcary, &. 
des waſte againſt the will of the other; he ſhall have waſte againſt 
in... Co. L. 400. | | 8 | 
If one corrupts the water, the other ſhall have an action upon 
e caſe. Co, I. 200. b. | > | | 
If one will not repair their houſe, mill, c. the other ſhall have 
writ de reparatione faciend;i. Co. I. 200. b. F. N. B. 127; | 
If one makes the other his bailiff of his part, as he may, he ſhall 
ave account againſt him. Co. I.. 200. b. Vide ante, (K. 6.) 

But their occupation is in common per my & fer tout: and 
herefore, the one ſhall not have ejectment againſt the other, with- 
put an actual oer. Co. L. 199. J. R. Cro. El. 220. 1 Leo. 212. 
D. 1 Sal. 391, 2. e | ; 
So the one cannot diſſeiſe the other, without an actual oer. 
N oe, ä | 
So, if the one takes an entire chattel real, as the body of his 
ward, villein, Sc. the one may take him back, but ſhall not have 
emedy by action. Co. L. 200. a. 5 
So, if the one takes a chattel perſonal intire, or not intire; tlie 
ther may retake it when he has an opportunity, but has no remedy 
dy action. Co. L. 2c. a. | 


* So, if an eſtray, or other things belonging to a manor, which 

| hey have in common, happens. 5 ee | 
th, So, if A. has a ſhip in common with B. and diſpoſes the whole 
11 0 another; no remedy lies by action againſt A. K. 1 Lev. 29. | 


When partition ſhall be made between joint-tenants, and tenants 
— and how, Vide Parceners, (C. 1, &c. 6.—Pleader, 
3 F. 1, &c.) | | 

When they ſhall join in a ſuit or be jointly ſued, and when not, 
ide in Abatement, (E. 95 lo. F. 55 6.— Chancery, (3 V. I, _ 
What words in a. deviſe, c. make an eſtate in common, Vide 


ante, (K. 2.)—Deviſe, (N. 8.)—Charcery, (3 V. 4. 5 


* 1 % b b 1 . 


(A) Eſtoppel; That ſhall ve. 
(A. 1.) By Matter of Record. ER 


N Efoppel is, when a man is concluded, by his own act or 
A acceptance, to ſay the tryth. Co. L. 352. 4a. 

And it may be by matter of record, of writing, or in pai, 
Co. L. 352. a. | | 

By matter of record; if the king by his letters patent grants 
lands to B. claiming nothing in the freehold; B. cannot after. 
wards ſay againſt the king, that he was enfeoffed by A. 1 Rd, 
864. J. 6. ES 

So if a man levies a fine, or ſuffers a recovery to A. of the 
land of B. in the name of B. it ſhall be an eſtoppel to B. and he 
cannot avoid it without a writ of diſceit; for he cannot aver 


againſt the record. 1 Rol. 863. J. 17, 20, 22. 


If a man acknowledges a deed to be inrolled in court, and it 
is inrolled of record; he cannot afterwards ſay, nan eſt factun. 
R206. 38.4. 1K. $63.5 16, © | 

Tho' it be acknowledged by his attorney for him, and not in 


perſon. K. 39 H. 6. 32.6. 


Tho' the attorney had no ſpecial authority to do it. R. 3 


H. 6. 32 6. | - | 
If A. levies a fine of the land of another, he ſhall be eſtopped 


to ſay, partes finis nihil habuerunt. Jon. 459. 


So a man may be eſtopped, by pleading upon record: as, || 


a ſcire facias be upon a judgment in Trinity term, and nul ti 


record is pleaded, and judgment thereupon; the defendant can. 
not afterwards fay, that the judgment was in Michaelmas term, 
R 1 Sal. 276. | | DRE 

So, if A. by deed be bound that he will not ſue B. and a breach 
is aſſigned, that he ſued an original, and at the return in bank, 
obtulit ſe verſus B. in placito præd'; he cannot plead, that he did 
not ſue modo & forma; for he is eſtopped by the record. 1 Ru, 
$63.1. % .* | | 

In waſte againſt a leffee of the demiſe of the plaintiff, if the 
defendant abates the writ by plea, hat the demiſe was by the plain: 
tiff and another; in another action by them he fhall be eſtopped 
to ſay, that the leaſe was only by one. 1 Rol. 8. a. I. 10. 

If a man by plea confeſſes a tenure in capite, and then alledgts 
licence of alienation; he cannot ſay upon another alienation, 
that he does not hold in capite. 4 Inst. 111. 

If in a nuper obiit, Or rationabili parte, by one parcener againf 
another, the defendany diſclaims in blood, and claims by pur- 
chaſe, the plaintiff ſhall have a writ of mort d' anceſtor for tht 


whole. Co. L. 164. 6. | | 


So a man may be eſtopped by an imparlance, or continuance 
upon record. Co. L. 352. a. | 2 
_—_ 7 
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Or, by any confeſſion or admiſſion upon record. Co. L. 352. a. 
So a man may be eſtopped by a verdict upon record: as, in 
eeſpaſs, if the defendant preſcribes for common, and the plaintiff 
averſes the preſcription, the defendant may ſay, that in a former 
ion by the plaintiff againſt the defendant, the ſame preſcription 
as found againſt the plaintiff. Semb. Slo. 28. oy - 
So a man may be eſtopped, by not denying a matter alledged | 
don record: as, if A. be ſeiſed in fee, and B. brings waſte againſt 
m, ſuppoſing him in of his demiſe; tho' A. pleads, no waffe 
ne, and it be found for him, he ſhall be eſtopped to ſay, that 
> is not in of the demiſe of B. 1 Rol. 864, J. 15. | 
If a prior prays in aid of Nis patron, and the plaintiff ſays, nat 
has a convent and common ſeal; if he does not deny it, but demurs, 
hereby he is ouſted of aid, he cannot afterwards ſay, that he has 
d convent or common ſeal, when he did not deny it before. 
Kol. 864. J. 40. | | 1 | | 
If the defendant prays in aid of the reverſioner, and the plain. - 
ff ſays, that he is ſeiſed in fee, which he does not deny, whereby 
> is ouſted of aid; he ſhall not afterwards ſay, that he is tenant 
r life. 1 Rol. 864. 1. 45. | ES 
And matter of eſtoppel in a count, (tho? it be but by way of 
ppoſal) after judgment, concludes the parties in another action. 
. L. 352.6. Fide poſt, (E. 5. | 3 
So a matter expreſsly alledged in a plea, replication, or other 
cading, after nonſuit, as well as after judgment. Co. L. 352. 6. 
But after a nonſuit, a matter of ſuppoſal in the count, does not 
op. Co. L. 352. 6. | | 
[1f the eſtoppel appears on the record, it need not be replied, 
it advantage may be taken of it on a general demurrer. Palmer 
Ekins, M. 2 G.2. Str. 817. Ld. Raym. 1550.] 


(A 2.) By Matter of Writing, 


So a man may be eſtopped by matter of writing, which ts not of Fide Efatzs, 
cord: as, if a condition in a bond recites, that there are divers (G. 7) 
its in B. R. the obligor is eſtopped to ſay, that there are no ſuits 
ere. N. Cre, El. 756, - | TE, 
It a condition be, to perform the covenants in an indenture ; he 
all be eſtopped to ſay, that there is no ſuch indenture. R. 3 
Jol. 408. 1 Kol. 872. J. zo. . 
do, in all caſes, where the condition of a bond has a reference 
d any particular thing, the obligor ſhall be eſtopped to ſay, that 
gere is no ſuch thing: as, if a condition be, to pay all ſums arhich 
is bound to pay to the children of B. according to the will of D; he 
all be eſtopped to ſay, that 7. is not bound to pay, &c, 1 Kel. 
2. J. 50. Dy. 196. a. . : 
If a condition be, to releaſe all the right which he has in B. for his 
Ihe cannot ſay, that he had no right in B. for life. Per Tan d. 
Rol. 873. J. . Vide infra. Bs 8 
If a condition be, to pay money for which he is bound in ſuch a 
| | | 5 particular 


— 


— 
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particular recognizance; he cannot ſay, that there is no ſuch re. 
cognizance. K. 1 Kol, 873. J. 10. | 

So he cannot plead, that he was bound in ſuch an one as 25. 
pears to be no recognizance. R. 1 Rol. 873. J. 15. | 

If it be, to give part of the goods which A. deviſed to lim; he can, 
not ſay, that A. did not deviſe. R. 1 Kol. $73.1. 20, 

If a condition be, hat A. and his wife fhall appear in B; he can. 
not ſay, that he has no wife. R. 1 Rel. 873. I. 25, Al. 13 

If a condition, reciting that A. carried 1200 billets to D. be, 
that he ſhall pay ſo much a hundred; he cannot ſay, that he did not 
carry 1200. X. Al. 52. N | 

If a leafe be by indenture ; the leſſee ſhall be-eſtopped to ſay 
no demiſe. 1 Leo, 156. | 

If a leaſe be by huſband and wife; after the death of the hul. 
band the leſſee ſhall be eſtopped to ſay, that the wife had nothing 
K. 1 Kol. 872. l. 45. ö 

So a man may be 
L. 352. à. | | | 

By an acquittance or defeazance by indenture or deed pol 
C5. L. 352, 4. | | | 

*So, in general the grantor is eſtopped by his deed, to ſay te 
had no intereſt, 2 Term Rep, 171.* 

k gut this principle does not apply, where the grantor is a truſt 
for the public, eſpecially if deriving his authority under a publs 
act of parliament he grant that which he is not empowered i 
grant by the att, 2 Term Rep. 171“ | | 

If the condition of a bond contains a generality to be done, ti 
party ſhall not be eſtopped to ſay, that there was not any ſud 
thing; as, if a condition of a bond be to perform all agreement: 
down by A, the obligor may ſay, that no agreement was ſet don 
by A : for the condition is general. K. 1 Rol. 872. I. 25. 

If a condition be, to carry away all the marle in ſuch a cliſe; | 
may ſay, that there was no marle there. R. 1 Kol. 872. J. 33. 

[A leiſee by indenture js not eſtopped by the deſcription of ta 
lands in the leaſe; but may try the fa, whether the land callt 
L.'s meadow, be meadow or not, Siu,’ v. Green, M. 110 
Str. 610.]J _ | N | 

So, if it be, Yo releaſe all his right in B; he may ſay, chat! 
has not any right there. Per Tanf?. 1 Rol. 872. l. 37, Vi 
fra. EP | g 
So a deed poll does not eſtop a leſſee, grantee, c. for it is 
deed of the leſſor, grantor, Cc. only. Co. L. 363. 6, 


eſtopped by any indenture, or deed poll. (. | 


5 


(A, 3.) By Matter in 8 


1 


ESTOPPEL 


mitter, againſt his feoffment and acceptance of an eftate from 
tho! it was not in writing. Lit. /. 666, 667. FI 
So, if a wife brings dower, and recovers, ſhe {hall be eſtop- 

afterwards to claim land ſettled upon her for her jointure. 
Tho' ſhe had entered clandeſtinely into the land-ſettled for her 
inture, before the writ of dower brought. 1 Rol. 862. l. 20, 


— 


Alt A 4 Co. 5 1 ; 
be So a man may be eſtopped by acceptance of rent. Co. L, 
52. 4 | | _ EE 


So, by entry, or livery, &c. Co. * 352 2 


(B) Who are bound by an Eſtoppel. 


KN eſtoppel is reciprocal, and binds both parties. Co. El. 
352. 2. (Vide Cro. El. 700.) Vide 1 Term Rep. 86. 
All parties and privies are bound by an eſtoppel. Pol. 61. 
on. 400. | | | : | 
So a privy in blood, as the heir, ſhall be bound by an eſtop- 
e Ss 352. 4. | ; : 4 #7 
As, if a contingent remainder be to A. in fee, who makes a 
aſe by. fine, or indenture, and then dies before the contin- 
a his heir ſhall be eſtopped by the leaſe, K. Pol. 
1, 66. - | | | 
If the eldeſt ſon of tenant in tail levies a fine and then his 
ther dies, and aft rwards he dies without iſſue, his younger 
other ſhall be eſtupped by the fine: for he muſt derive his ti- 
as heir to him. Pol. 61. | | 
Tho' there was no intereſt at the time of the eſtoppel created, 
t the intereſt accrued afterwards to the anceſtor. R. Pol. 66. 
*But if the heir apparent of a copyholder in fee ſurrender in the 
e-time of his anceſtor, and ſurvive him, the heir of ſuch 
rrender is not eſtopped by that ſurrender of his anceſtor from 
aiming againſt the ſurrenderee. 3 Term Kep. 365 * 
8o, a privy in eſtate: as, if A. demiſes the manor of D. by, 
denture, for years, and afterwards purchaſes the manor, and 
Ils it to B. the vendee ſhall be bound by the eſtoppel to ſay, 
" * _ not any thing in the manor at the time of the leate. 
Sal. 276. 8 0 | 
So, it judgment be in a ſcire facias upon a judgment in Trini- 
term after aul tiel record pleaded, where in truth the judg- 
zent was in Michaelmas term; the party to the judgment, and 
3 8 under him, ſliall be bound by this — K. 
al. 270. ee ul! 
do, a privy in law: as, the lord by eſcheat. Co. L. 352. a. 
Every one, who claims under another by act of law, or in 
. C. K. 352. . 5 | h 
Tenant in dower, or, by the curteſy, Pol. 61. Co. L. 
= OE | , 
do, where the title of the plaintiff is made by eſtoppel, the 
urt and jury are bound by it: as, it the plaintiff in ejectmen: 
| makes 


$5 


a "EST 2? . 


not; the ſheriff may return a Devaſtavit. R. 1 Sal. 310. 


matter at large, and the court ſhall give judgment according! 


1 Sal. 277. } ide Pleader, (S. 5.) 


makes title by a judgment in a ſcire faciar upon à judgment it 
Trinity term where it was in 'Michaelmas term; the jury canng 
find that the original judgment was in Michaelmas term, |, 
1 Sal. 277. . bl | | 

So, if a woman ſues, or be ſued, as ſole, and judgment; 
againſt her as ſuch, thp* ſhe was covert; ſhe ſhall be eſtoppe 
and the ſheriff ſhall take advantage of the eſtoppel. 1 Sal. 310. }. 
1 Rol. 869. J. 50. Vide poſt, (D) : 7 

If an executor or adminiſtrator admits aſſets, tho? he has then 


(C) Mho not. 


UT, generally a ſtranger ſhall not be bound by, nor tab 
advantage of an eſtoppel. Co. L. 352. 242. 
So, a woman ſhall not be eſtopped, after coverture, by an a 
miſſion upon record by her huſband and her, during coverture. 
As, if huſband and wife admit B. to be a mulier ; in anothe 
action by B. after the death of the huſband, the wife may ple 
that he is a baſtard. 1 Rol. 865. J. 10. h 
If huſband and wife plead a feoffment ; the wife, after t 
death of her huſband, may ſay, that nothing paſſed by the fed 
ment. 1 Rol. 865. J. 5. 6 | | 
If huſband and wife make a leaſe, where the wife has nothing; 
after coverture, ſhe ſhall not claim by eſtoppel. Cro. El. 70 
Vide poſt, (F.) | 
So, an heir, who claims as heir of his father, ſhall not i 
eſtopped by an eſtoppel upon him as heir to his mother; as, if 
woman, who had an eſtate for life, recovers in a cui in u 


againſt the donee of her huſband, ſuppoſing that ſhe had a f 


uke 
is te 
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If : 
ftery 
y th 
Hol. 


and afterwards makes a feoffment, and dies, and the donee di [Ti 
without iſſue; the heir of the father ſhall recover againſt topp 
| feoffee of the mother, tho* heir alſo to her, and ſhall not * 7 
eſtopped by the record of the judgment in the cui in vita, win do 
affirmed the mother to have a fee. Co. L. 365. 6. tan c 


So, if a ſon be eſtopped by his pleading upon record, 1 ſuec 


dies, his uncle and heir ſhall be bound; but if he dies, and be 


land deſcends to the father, he ſhall not be bound by the eſtoppel 
his ſon ; for he cannot be heir to him. Co. L. 12. a. 
So, if the heir does not claim the land from him who mal 
the eſtoppel, but by his own purchaſe, or by another ancelis 
he ſhall not be hound by the eſtoppel. Fon. 460. 
Tho? he derives his blood from the party to the eſtopf 
Jon. 460, I. CE; i | 
So, if the plaintiff does not rely upon the eftoppel, the cu 
and jury ſhall not be bound by it; but the jury may find 
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as, in debt for rent upon a leaſe by indenture, if the defend 
pleads nil habuit in tenementis, and the plaintiff replies, quod b 


Defe 


* 


1 
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E 1. 
judgment, in ejectment againſt the caſual eje ' 
vrit of poſſeſſion has iffued, if he was not a defendant in the 
jectment. © Zefferies v. Dyſon, H. 7 G. 2. Str. 960. | 

* A. allerting that he had a right to a patent machine cove- 
ants with B. that B. ſhall have the liberty of uſing it in a 
particular manner ; in conſideration of which B. covenants that 
e will not uſe it in any other; in an action by A. on the cove- 
ant B. is not eſtopped by the covenant from pleading in bar to 
he action, that the intention Was not new, or that the patentee was 
ot the inventor ; but he may thus ſhew that the patent was void, 
1d conſequentiy that there was no conſideration to him. 3 Term 
bep. 438.“ | bp 
fringe the right of the aſſignee, he is eſtopped from pleading, 
an action by the aſſignee, that the invention was not new. 
„439, 441.“ | 


D) Uho ſhall take advantage of an Eſtoppel. 


VERY one, who claims under an eſtoppel ſhall take advan- 

tage of the eſtoppel: as, a woman, who claims dower, ſhall 
Ake advantage of an eſtoppel by deed between her huſband and 
is tenant. 1 Nal. 868. 14. | | | 
It A. demiſes by iadenture to B. for life, and afterwards by fine 


amat, to ſay that A. had nothing. 1 Ro. 868. J. 50. 


fterwards {ells the land to another; the vendee ſhall be eſtopped 
y the recovery, and the recoveror ſhall take advantage of it. 
Fol. 868. J. ult. 

[The purchaſer of the reverſion of lands demiſed ; for the 
ſtoppel runs with the land. Palmer v. Etins, M. 2 G. 2. Str. 
ot U 17. Ld. Raym. 15 50.] 5 15 . e 
do an officer, in the execution of proceſs, ſhall take advantage 
f an citoppel upon record in the fame action: as, if a feme covert 


ic be the wife of another, and hath another name. R. 1 Rol. 809. 
0. Jide ante, (B.) \ | | | 
If a man be ſued as a knight and baronet, tho” he be not a ba- 
Duct, and the ſheriff takes him in execution ; he ſhall not have 
| action againſt the ſheriff. R. 1 Kol. 869. J. 435. | 

So the King ſhall take advantage of an eſtoppel, tho' he be not 
rty to the record; for he is always preſent in court. 2 Inf. 39. 
do, every perſon ſhall take advantage of a diſability, which ap- 
ary by record; as, outlawry, excommunication, attainder, Oc. 


* o' a ſtranger to the record. Co. L. 352. 6. 128. 6. 

Jingh do, of baſtardy, mulierty, certified, Sc. Co. L. 352. b. 

* But a ſtranger ſnall not take advantage of the miſno/mer of any 
ele © upon record; for he is not bound by it. /bid, Os 
11 W.. | 80, 


[Defendant in treſpaſs for me/ne profits bet eſtopped by a 


or, on which no 


hut if the patentee himſelf aſſign the 2 and aftcrwants 


rants the reverſion; the conuſee ſhall eſtop B. in a gud juris 


If a man recoversa rent-charge againſt B. out of his land, who. 


: ſued as a /eme /ole; the ſheriff ſliall take her in execution, tho“ 


82 


8a 


R n 


So, a ſtranger ſhall not have advantage of villenage eonfeſſed, 
or found; but the lord only. Co. L. 128.6, PST. 


(E) Ugat fhall not be an Eſtoppel. 
(E. 1.) A Record coram non Fudice. | 


UT a man ſhali not be eſtopped by a record, which was coran 
non judice : as, by record of an action in the marſhalſea, where 
neither party was of the king's houſehold. 1 Rel. 863. J. 50. 
Nor, by the record of a formedon ſued in B. R. 1 Rol. 863. I. uit. 
[The plaintiff in equity cannot be eſtopped by a verdict at law; 
for there is no ſuch thing as an eſtoppel in a court of equity. 
Pierce v. Jones, P. 1717. in Sc. Bunb, 11.] See 


(E. 2.) Where the Truth appears by the ſame Record, | 
So a man ſhall not be eſtopped, where the truth appears by the 


ſame record. Co. L. 352. 6. 


As, if a fine be levied, or concord made upon an original upon 
which a retraxit is entred ; tho? the parties are eſtopped to ſay, 
when the fine is pleaded, that it was not upon an original (for it 
ſhall be intended well levied, till reverſed by error, yet, if by the 
ſame record it appears that a retraxit was entred upon the original, 
then the parties are not eſtopped to ſay it; for it appears by the 
record itleif. 1bid. 5 | ; | 

[If defendant is ſued by a wrong addition, and enters into bail- 
bond prout the writ, as he muſt, and then puts in bail above by 
his right addition, who was arreſted by the name and addition, he is 
not cRopped from pleading in abatement. Barnes 94.] | 

If an impropriation be to a biſhop of a rectory after the death of 
the incumbent; and by indenture, ſhewing that matter, the biſhop 


demiſes the rectory for years in the life of the incumbent, and the 


leaſe is confirmed by the dean and chapter; the biſhop is not 
eſtopped by the indenture of demiſe : for it appears by the ſame 
dced that he then had nothing in the rectory. Co. L. 352. 6. 


(E. z.) Where the Thing is conſiſtent with the Record. 


So a man ſhall not be eſtopped to aver a thing conſiſtent with 
the record, writing, Sc. as, if A. B. ſenior and A. B. Junior are 
bound by an obligation, that the ſaid A. B. fhall not reſort to 
ſuch a woman, Sc. it may be averred, that A. B. junior was in- 
tended. Semb. 3 Mod. 216. | | | 

If a deed, releaſe, Sc. be inrolled upon record, the defendant 
may plead, that nothing paſſed by the derd, or, not ſeiſed at the time, 
os tor theſe ple:s are conliſtent with the record. 1 Kol. 862. 

1 3 5 . a | . 
So, if an obligor, being warned in d-tinue brought for the ob- 
ligation itſelf, pleads conditions not performed; he may 1 
| | plwGwubea 


JJC EE FE1., 


plead to debt againſt him upon the /obligation a ſpecial non eff 
jattum. Semb, 1 Rol. 802.1. 45, 50. | „ | 
If a man purchaſes a charter for licen e to alien his land; he 


If A. demiſes two cloſes called Lanes Meadows, the leſſee ſhall 
not be eſtopped to ſay, that they are arable, and not meadow. 
K. 1 Abd, Conti | | 1 
* If a demiſe be made of premiſes in Weſtminſter, late in the 
occupation of 4. particularly deſcribing them, part of which was 


was then in the occupation of B. another tenant of the leſſor. 
And the leſſor in an ejectment brought to recover the cellar is 
not eſtopped by his deed from going into evidence to ſhew that 
the cellar was not intended to be demiſed. 1 Term Rep. 701.“ 


| (E. 4.) V here the Allegation is uncertain, 


So an eſtoppel ought to be certain to every intent. Co. L. 

352. 6. 303. a. | ; 
And therefore, if a thing be not directly and preciſely al- 

ledged, it ſhall not be an eſtoppel. Co. L. 352.6. | 


amplins, and atter judgment brings error within 7 years, and 
athgns error by attorney, he ſhall not be eſtopped to ſay that he 
was of iull age at the time of the error aſligned; for the alle- 
gation after the w/z. that uit ætatis 14 non amplius, is not 
poſitive. R. 2 Jou. 170. (Vide Ray. 456.) \ 


thereby eſtopped to ſay, that he does not hold in capite, upon ano- 
ther alienation : for the licence ſays que tenentur de nobis in capite, 
wt dicitur, and the plea is not more poſitive. 4 Ig. 111. 

So, if it be alledged by way of argument, or inference. Co. 
«463. . ©. 30% 
do, if it be by way of recital. Co. L. 352. 6, 


(E. 5.) Or only n Suppoſal. 


do, if a thing be alledged only as a ſuppoſal in a count, it ſhall 
ot be an eſtoppel. C. L. 352.6. Vide ante, (A. 1.) 


eir by lineal deſcent, he may vary in his deſcent in a ſecond 


re cire facias if the firſt was miſtaken, 1 Rel. 864. J. 27. 


to ; 

wm” (E. 6.) If it is not traverſable, or material, 

nt So, if the thing alledged be not traverſable, or material, it 
an all not be an eſtoppel. Co. L. 352. 6. | : 
02. As, in debt upon an obligation alledged to be made at 4; in 
: nother action upon the ſame obligation, he may ſay that it was 
3 ade at B, 1 Kol, 864. J. 25, | | | | 


f in error upon a judgment 20 Car. 2. it be aſſigned for error, 
et the defendant was within age, viz. atis 14 a; tho' the 


may afterwards traverſe the tenure of the king. 1 Rol. 864. [Ye 


a yard, this will not paſs a cellar ſituate under that yard which 


As, if a defendant pleads, within age, viz. etatis 14 non 


So, if a man pleads a licence or pardon of alienation, he is not 


As, if in a /cire facias upon a fine, the plaintiff makes himſelf 


G 2 ; error 


$3 


| 1 


acres. bid. 4 | | 
.. 80, if A. claims by a deed to B. and C. and the heirs of their len 


JJ ( %% 
error was aſſigned 26 Car. 2. and in both cafes the defendant 
appears by attorney, the judgment fhali be reverſed: for the 
material part of the plea is, that he was within age, and the 
words after the viz. 14 annorum do not conclude him to be noy 
within age. K. Ray. 450. (Fide 2 Fon. 170.) 3 
So, if upon a diſtreſs for rent, the tenant prays in aid, alledg. 
ing that he has a. leaſe for ten years; he is not eſtopped afterward 
to ſay, that he has a leaſe. for bo years; for in aide prier it is not 
material, for what term, if he be a leſſee. May. 457. 

In reſcous upon a diſtreſs for rent, out of a houſe and one 
acre, the plaintiff ſhall Hot be eſtopped, becauſe he at another 
time avowed for the fame, rent iſſuing out of a houſe and five 


bodies, -remainder to D. and that upon the death of C. without 
iſſue B. aliened to A. and D. entred, and iſſue is joined that a 
the entry of D. C. was alive, and this is found by verdict; after 


the death of C. D. may plead that nothing paſſed by the deed, d. 
and ſhall not be eſtopped. Id. 1 ell 
| | ; 
(E. 7.) So an Eſtoppel may be avoided where an Act in pai; i 4 
| done by him, who had not Power to do it. e 
Sasa acceptance of rent, &c. by him, who then had no til, wh 
| ſhall not be an eſtoppel. Co. L. 3 52. 80 
. * N | 2 | * ot \ 
(E. 8.) If an Intereſt paſſes, tho' not pro tanto. he \ 
= | god 
So, if any intereſt paſſes from the party, there ſhall be no eſtop- So 
pel: as, if J. be tenant for life, remainder to B. in fee, and 4 s ha 
and B. join in a leaſe, if the leſſee brings an ejectment upon the "as \ 
demiſe of both, in the life of A. he ſhall not recover; for it wa dy et 
only the demiſe of A. and an indenture ſha!] not be an eſtoppt erdi 
to them; for an interett paſſed from both. Co. L. 45. a. 
If leflee for the lile of B. leaſes for 21 years, and afterward 
purchaſes the fee, and B. dies; he ſhall avoid his leaſe for yer 
tho' it was by indenture; becauſe an intereſt paſſed by his lea 
for the life of B. Co. I. 47. b. Me. 20. O 
If A. demiſes to B. the herbage of his own land by indenture; On 
B. is not eſtopped to ſay, that A. had nothing in the land b- entu 
caute the leate was not of the land. Co, L. 47. 6. If 
(E. 9.) If ure be an Eſtoppel againſt an Eſtoppel. © wa 
: | ſtopf 
So an eſtoppel againſt an eſtoppel ſets the matter at large: 2 * 1 
it A. claims common by grant, and, in another action again F x, 
the ſame defendant, claims it by preſcription, and the detend 11 
ant admits it; A. who was eſtopped by his former claim to a both; 
ledge preſcription, by the admiſſion 'of the defendant ſhall tt fat / 
5 £ Cr 


now at liberty to do it. 1 Rel. B74. 1. 50, 
| d 


1 1 . 


raverſes that he is ſole tenant; the defendant may vouch as ſole 
enant : for the plaintiff is eſtopped to gainſay it. 1 Kol. 875. J. 5. 


(E. 10.) If the Truth be found by Verdict. 


So, if the jury find the truth of the fact, the court will give 
udzment accordingly without regard to the eſtoppel. Vide ante, 
C.) leader, (S. 5.) 


And therefore, if a leaſe be by indenture by A. to B. and after- 


pon not guilty the jury find that 4. having nothing in the land 
lemiſed to B. by indenture prout; there ſhall not be judgment for 
Dub. Fav. 99. ; | 


* If by confeſſion in a court of record, by livery ſued, c. tenant 
fuer n tail be eſtopped to ſay, that he does not hold of the king; upon 
eech eim clauſit extremum the jury thall find the truth, and thereby the 


ir ſhall be relieved. 1 H. 4, 5. 6. . 

But where an eſtoppel binds the eſtate, and converts it to an in- 
ereſt, the court will adjudge accordingly; as, if A. leaſes land to 
3. for fix years, in which he has nothing, and then purchaſes a 
eaſe of the ſame land for 21 years, and aiterwards leaſes to C. for 
40 years, and all this is found by verdict; the court will adjudge 
he leaſe to B, good, tho' it was ſo only by concluſion. —_ 
So, if A. leales for years, having only a contingent remainder 
ot veſted, and after the contingency levies a fine to B. in fee, and 
he whole is found by verdict; the leaſe for years ſhall be adjudged 
rood. N. Pol. 08. - 7 RW, 

So, if A. be diſſeiſed, and during the i iſen a common 1ecovery 
s had againſt him as tenant, to the uſe of B. tho' the recovery 
as void for want of a good tenant to the prœcipe, it mall be good 


erdiet, 1 Rel. 865. J. 15. Cro, Car. 389. 1 Kol. $68. J. 35. 


(F) UUhen an Eſtoppel determines, - | 


"leaſe | £ 3 5 * 

es O an eitoppet determines by ce of the act, deed, Sc. which 
ture O made the eſtoppel; as, if a man takes a leaſe for years by in- 
1 re of his own land; if the leaſe determines, it ſhall be a 


Jetzrmination of the eſtoppel. Co. L. 47. 4. 

lf tenant for life makes [eaſe for years by indenture, during his 
ife and the continuance of the leaſe, the tenant is eſtopped to ſay 
e has not the reverſton in him; but he being dead, he is not 
ſtopped, but miy confeſs the leaſe, and avoid it on covenant by 
e: . 
i210 
e fend 
to al 
all be 


J. 2 G. 3. 2 Wilſon 143.] 5 | 
| 'f A. accepts a leaſe from B. and his wife, where the wiſe has 


< 


thing; after the death of the huſband, the eſtoppel ceaſes, and 
aat ſie had nothing may be pleaded in bar of an action by the wits. 


r . 700. * Flr and, NE. 


do z 


So, if a defendant pleads joint-tenancy with B. and the plaintiff ; | 


-ards B. brings an ejectment for lands demiſed againſt A. and 


dy eſtoppel againtt 4. his heirs and aſſigns. X. upon a ſpecial. | 


he heir, for not repairing. NB, on demurrer, Brudenell v. Nobert, 


30 


. R. H. 311.4 


Ek 8s T R A Y. 
Vide Waife (T.) 
E S T R E A T. 
Vide Prerogative, (D. 57, 59.) 
ES TRE PE ME N T. 
ide Male, (B. 2.) 


EVESQUE. 


Vide Certificate (A. 1, &c. )—FLeclefraſtical Perſons, (C. * 
_ £fglfe, (H. 8 13. 3 (E.) —Pleader, (3 J. 9, 12.) — 
Viſitor, —_ .) 


—— 


b M 


(A. 1) What Things are allowed for Evidence, 
Matters of Record, | 


\ VIDENCE imports matters of record ; as letters patent, 

lines, recoveries, Ec. writings upder, or. withour ſeal; a 
charters, deeds, court-rolls, accounts, &c. teſtimony of witneſic, 
and other proof given to a jury. Co. I.. 282. a. | 

And therefore, letters patent may be produced in evidence. 

[A commiſſion of inquiry under the exchequer ſeal, and an 
Inquiſition taken thereon, is admiſſible, but not concluſive ei 
dence of lands having been part of a priory, tho' party to the ſuit 
was no party under this commiſſion. Troker v. D. WN 
H. 30 G. 2. 1 B. M. 146. 5 

A fine, or common recovery. | 

A judgment, ſtatute, recognizance, or other matter of enced 

So, a judgment and recovery in Malte, in a quod ei deforcedt 
R. Hard. 118. 

Letters patent wr land in a county palatine under the ſeal of the 


dutchy. 4 12ſt. 2 


So, A! Vide peſt, (A. 2.) 

805 by the #. 29 Car. 2. 8. a graut of augmentation to 
vicarage, regiſtred, examined, and atteſted by the biſhop, Ce 
18 a record, 

[No record of a criminal conviction can be given in evidence 
in a civil ſuit, for it might have been on the evidence of a mY 
intereſted in the civil ſuit. Gil v. M'Carty, T. 9 6. 


[ Therefore, 


1 vi N. 


Therefore, if A, comic of forgin a note from B. to THE, 
felf, ſues for otke: notes from B. to Fils inteſtate, and reads a 
depoſition of a dead witneſs to prove B's owning the notes in 
queſtion, and the ſame witneſs has ſworn to B's owning: the 
forged note, yet the record of conviction for forgery cannot be 


read, but the forged note may, and the marks of forgery ſhewn. 
Ibid. 


(A. 2.) What ſhall be ſufficient Proof. 
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If the record itſelf be produced, it ſhall be read without other * A. 2.) 


proof. 
So letters patent under the great ſeal ſhall be read without other 
roof, 
o So, by the /. 3 (or 3 C4.) d. 6. 4. and 13 £1.6. patentces 
and all claiming under them may make wy Oe. by ſhewing the 
cxempliſication, or conſlat of the roll. 
And theſe ſtatutes extend to all the king? s patents which 
concern land, privilege, or other thing, granted to a ſubject, cor- 
poration, or any other. R. 5 Co. 53. 


So the chirograph of a fine is ſufficient, without other proof, 


Pl. Com. 409. b. 

Or the exemplification of a \ fine. 

So the exemplification of a common recovery under ſeal is 
' ſufficient, without more. 
So an exemplification of a recovery in an inferior court of re- 


cord under the town-ſeal; where the records are conſumed. 


Hard. 120. per Hale. 1 Med. 117. 


So, an exemplification of a recovery in antient demeſue, being 
old, if the records are loſt, R, 1 Mod. 117, 


And, by the /. 27 El. 9. The exemplification of a recovery 


in Wales, or a county-palatine, ſhall be of the ſame validity to all 


intents as the original record. 


So an exemplilication of any record under the great ſeal, or ſeal 


of the court, is ſufficient. 10 Co. 93. a. 
So, an exemplification of a record-in Wales or a county palatine, 
under the ſeal of the court there. Semb. Hard. 120. 

So, an exemplification of the pope's bull, under the ſeal of the 

biſhop, ſhall be allowed. R. Hard. 118. 

[Exemplification under the archbiſhop's ſeal, of adminiſtration 
with the will annexed, is a good evidence, tho? it only recites the 
fact, and ſets out che will in hec verbu. Kempton v. Croſs, P 
8 G. 2. B. R. H. 108.] 


[The poſtea in a former aQion duced by aſſociate, is ſufficient 


to prove that ſuch action was tried and referred. Barnes 449. ] 

»In an action on a wager whether a decree of the court of 
chancery would be reverſed on appeal to the houſe of lords, a copy 
of the reverſal is ſufficient evidence, without n the minute 
book elf; ſuch copy need not be on ſtamps, Cowp. 17 
| G 4 - "Tg 


The record, n 
or aur. 
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» Ihe certificate of the auditor of the duchy of Lancaſter, is 
ſufficient evidence of the enrollment of a 1 leaſe. Dou. 
56, 
of the enrollment of a bargain and ſale, Id. 57, 58.“ 


3 So a record may be proved by a copy examined with the 
A copy, or original : for a razure or- interlineation ſhall not be preſumed. 
witneſles, Co. 92. ö. 2 Kol. 678. J. 45. 

—_— [The printed ſtatutes examined with the — Rex 
. 15 eries, 7. 7 G. Sir. 446. 

Tho' it be a record in Wales, Cc. it may de proved by an 
examined copy. KR. Hard. 119. 


So a copy of a common recovery is ſufficient, without proving 


a tenant to the precipe ; for it ſhall be intended well ſuffered, if 
the contrary does not appear. 2 C10. 455. Lu. 1549. 
1 Mod. 117. 

Tho”. it be a W of a reverſion, if it be antient, and 
the poſſeſſion accordingly ; for a ſurrender ſhall be intended. 

1 Vent. 257. - 

[The copy of a copy-holder's admittance of 30 years ſtanding, 
is evidence, tho' not ſigned by the ſteward. Dean of £ly v. 
Stewart, T. 1740. 2 Athyns 44. ] 

So, if a record be loſt or conſumed by fire, it may be proved by 
collateral evidence: as, in ejectment for a reQory, to which a 
recuſant preſented, the record of conviction, being burnt, may 


be proved by the eſtreats in the exchequer. R. Hard. 32 3. 


1 Sal. 285. 


. So, if appropriation or not be the iſſue, the king's licence, being 


loſt, may be proved by other evidence; for it is not directly the 
point in iſſue. R. Hard. 323. 

So, in trover if a fieri facias, or venditioni exponas, Oc. be loſt. 
R. Hard. 323. Al. 18. 

So a recovery in ancient demeſne, being loſt, and the roll not 
found may be proved by witneſſes, where the poſſeſion has * 
accordingly. 1 Vent. 257. 

[A copy of an award, the original being loſt in a mail robbed. 
| Robinſon v. Davis, T. 8 G. Str. 526.] 

[If an original note is loſt, and a copy offered in evidence, the 
court muſt firſt be ſatisfied of the genuineneſs of the original. 
Goodier v. Lake, M. 1737. 1 Athyns 446.] | £ 

So a record may be explained by witneſſes : as, what manor, 
perfon, ' &fc. was intended, where there are ſeveral of the ſame 
name. Pl. Com. 85. b. 

[ An officer may be examined as to the condition, but not as to 
the matter of a record. Leighton v. Leighton, M. 6 6. Str. 210.] 

[If the patron's name in an inſtitution is left blank in the biſhop's 
regiſter, pirol evidence may be admitted to prove who was patron. 


FK. on error from Ireland. Bp. Meath v. Ld. Belfield, P. 21 G. 2. 
1 Will. 21 * | 
[It 


* . the S by the proper officer is ſufficient evidence | 


ws Go 
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K V IDEEN C KE. 
Il two are indicted and acquitted, and copy of indictment 
granted to one only, the other may read it in evidence in action 
tor malicious proſecution. Jordan v. Lewis, M. 13 C. 2. 
Str. 1122, ] | | | — | 
[It tue acts of condemnation of a ſhip in admiralty court abroad, 
are loſt at ſea, parol evidence mall not be allowed of the re. tons | 
of condemnation, what was loſt being only copy of evidence. 
bliedſiyn v. Sedgwick, T. 9 G. 2. B. It. H. 304] 


(A. 4.) What Proof is not ſufficient. 


But, regularly, a record is of ſö high a nature, that it cannot 
be proved but by the record itſelf, or an exemplification, or 
copy thereof. 10 Co. 92. 5. . | 

do the whole record, which concerns the matter in queſtion, 
ought to be produced. £524 3 

do evidence to prove a record, which is loſt or contumed, 
ought to be full and cogent. Hard, 324. | 

And therefore, a warrant tor a diem claufit extremum and 
an entry in the docket-book, is not ſiticient proof of ſuch 
writ. Hard, 120. HE 5 | | 

So an eſtreat in the exchequer and an inquiſition upon it, is no 

proof of a conviction, where the eſtreat ſuppoſes it at the 
lame afliſes at which the preſentment of recuſancy was made: 
for by the A. 23 El. 1 29 El. 6. proclamation ſhall be at 
the ailifes, when indicted, to render himſelf before the next 
aſſiſes, and therefore he cannot be convicted at the fame aſſiſes. 
R. Hard. 323. ER 5 

So, if a recovery of a reverſion was ſuffered but 10 or 12 
vears paſt, a ſurrender to make a tenant to the precipe ought 
to be proved. | 7 ; eg 

v0, if there be probable evidence of an eftate for We in eſſe 
in another; as, a leaſe, or mortgage by him. e. 5 Mod. 211. Ft 


(A. 5.) A verdict, Nonſuit, &c. 


So a verdit in another action for the ſame cauſe, ſhall be (A. 8. 


allowed in evidence between the ſame parties. When it 
Tho' judgment was afterwards arreſted for want of form. ſhall be 
2 Rol. 46. 5 | allowed. 


So it ſhall be evidence, where the verdi& was for one, under 
whom any of the preſent parties claim. | | 

So a verdict for or againſt a leſſee, ſhall he evidence for or 
againſt him in reverſion. Per Holt, 6 An. Hard. 472. | 

So a verdict for him in remainder ſhall be evidence far a ſub- 
ſequent remainder-man in the ſame deed; for tho' he does not 
claim under him for whom the verdict was, yet he claims by 
the fame deed. R.8 V. z. B. R. (1 Ld. Raym. 730.) 

So a verdict for or againſt a plaintiff, with proof of the evidence 
by him given, ſhall be evidence in an action by another againſt. 
him for the ſame thing: as, in zu action by a common carrier 

? | : | for 


. 


4 


(A. 6.) 
What ſhall exempliſication of the verdict, aud judgment upon it. 


EVIDENCE. 


for pods delivered by miſtake, a verdict ſor or againſt the plaintif | 
with the proof by him given, ſhall be evidence in an action by 
the owner againit the carrier for the ſame goods. Per Holt, at 


Guildhall, 14 /. 3. 
So a nonſuit, with proof of evidence then given, ſhall be 


allored as evidence againſt him in anot' ar action by the ſame 


plaintiff, R. 5 Aan. in C. B. | 

So, if the jury are agreed, and afterwards i before 
the verdict given and recorded, it ſnall be allowed for evidence, 
that the jury were agreed, in the caſe of a common perſon. E. 
2 Kol. 680. J. 5. 

[An inquiſition 59% mortem, traverſed and tied thereon, tho' 
voidable, is evidence. Leighton v. Leigbton, P. 6 C. Sir. 308. 

A ſpecial verdict, to which defendant was n party, given in 
a cauſe in which the premiſſes in queition were recovered on a 
general verdict, and the. ſpecial verdi & related to other premiſſes, 
ſhall not be at - as evidence, even of a pedigree. Neal 
v. Wilding, P. 14 G. 2. Str, 1151.] 

[Whether the coroner's inqueſt might ks read as evidence 
oath the executri.t, to whoſe advantage it was, dubitatur. 
Parker C. J. and Powys J. pro . and Pratt J. con. Jones v. 
* MH. 4 6. Str. 68. 


If a verdict be offered in evidence, it ought to be proved by an 
(Fae 


be ſuſſicicut Hard. 118, Oc. J 


proof. 


[The poſtea is no evidence of the verdict, without a copy of 
the ſinal judgment; for judgment might a been arreſted, or a 
new trial granted. P#ton v. Walter, Hl. 5 G. Sir. 162.] 


But in an action on a wager whether a decree of the court of 
chancery. would be reverſed on appeal to the houſe of lords, it is 
not neceſſary, on the trial, to thew the previous proceedings; 


proof of the decree and of its being reverſed is ſufficient, 


Comp. 17.* 


(B. 10 A Charter or Deed, under r Seal, | 
O any charter; or deed under ſeal of the party, fhall be allowed 


for evidence, 

So a deed imolled by confent of one party only, ſhall be evi- 
dence againſt him, and all who claim under him. 3 Lev. 388. 

So a deed which begins, this indenture, ſhall be evidence tho 
it be not an indenture. Per Hale, at Norfolk aſſiſes 1668. 

So a deed ſhall be evidence, tho* by accident, fc. the ſeal be 
broken, or torn off. Pal. 403. 1 Mod. 211. Per B. R. 12 
W. z. inter Sir M. Dayrel and Glaſcock. 

Tho? cancelled by practice. (ide 1 Vent. 297.) 


So a counterpart where it is proved that there was an aided, 


[A deed 


and that cannot be had. (Jude 1 Sal. 287.) 


ren. 


[A deed is good evidence, if ſtamped when produced at the 
trial, though not ſtamped when executed, or when firſt produced. 


Rex v. Bp. of Chefter, P. 11 G. Str. 624. ] | 

[ But annexing another piece of parchment with a ſtamp upon it, 
will not do; the ftamp muſt be on the parchment itſelf (and to 
obtain this the penalty mult be paid.) Rex v. Reels, M. 13 G. 
Sir. 716. Ld. Raym. 1445. ] 5 


[A bond, in the condition whereof a mortgage-demiſe is con- 
tained, nerd not have two ſtamps. Barnes 463. 


(B. 2.) When allowed, without Proof. 


| An antient deed dated 40 years paſt ſhall be read, withont 


other proof. 3 
So a deed, indorſed, as inrolled, ſhall be read, without proof. 
K. P.6W.& M.in B. R. 1 Sal. 281. WET 
Tho' there was no need of an inrolment to make ſuch decd 
elfectual. 1 Vent. 296. 3 Lev. 388. 1 Sal. 280. | 
| So, the counterpart of 
Mod. Ca. 225. 1 Sal. 28% | 
Where the plaintiff produces the original leaſe of a long term, 
and proves poſſeſſion for the laſt 70 years, all meſne aſſignmeuts ſhall 
be preſumed, 2 l. Rep. 1228.* 
* A deed coming out of the hands of the oppoſite party after 
notice to produce it, mult primd facie be taken to be duly executed, 
and will be received in evidence, without proof of the execution. 


2 Term Rep. 4.“ 5 


(B. 3.) When Proof is neceſſary. 


But, regularly, a deed ſhall not be given in evidence, withoud 
proof of the execution. 10 Co. 93. a. 1 | 


ö mn of the execution ought to be by one of the witneſſes at 
calt, | | | 


Or, if it be proved, that they are all dead, or upon ſtrict in- 
quiry cannot be diſcovered to be alive, by proof that the name of 


wy one indorſed is the writing of the ſame perſon. Per Holt, 
5 An. . 

Ulf atteſting witneſs has lived abroad, ſtrict proof of his death 
is neceſſary; if he has lived in England, ſlight proof is ſufficient. 
Henry v. Philips, T. 1740. 2 Athyns 48. 5 | 
If a ſubſcribing witneſs is become infamous, on producing his 
conviction, his hand may he proved as if he was dead. Jones v. 

Man, P 2 G. 2. Sir. 833. | 
Or, that the name of the party, who executed it, is his proper 
hand-writing. | | 6 


[In debt on bond by the adminiſtrator de bonis non of the obligee, 


and who was the only ſurviving witneſs to the bond, proof of the 
hand-writing,and ſeveral letters from the obligor mentioning the 
bond, allowed good. Godfrey v. Norris, II. 3 C. Sir. 350 

f 5 . ; Or, 


deed to declare the uſes of a fine. 
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EVIDENCE. 


Or, by any one preſent at the execution of the deed, tho'he 
be not indorſed as a witneſs. | 
[Where three obligors, and action brought againſt one only, 


the other obligor allowed to be a witneſs to prove execution of 


bond by defendant. Leckhart v. Graham, H. 3 C. Str. 35.] 
In debt on a bond, proof that the defendant admitted the debt, 
and that the attendance of the ſubſcribing witneſs could not be 


- procured, together with proof of the hand-writing of the defen-. 


dant and of the witneſs, is ſuthcient. Doug. g3.* 

But the acknowledzment of the obligor that he owed the debt 
for which the bond was given does not ſupe >rcede the neceſſity of 
calling or accounting tor the abſence of the ſubſeribing witneſs, 
whether in an action Againſt the obligor himſelf, or in an action 
by his aig; 1e23 after his bankruptcy, where the petitioning _ 
creditor” s debt aroſe on the bond in queſtion. Dong. 216. A” * 


(B. 4.) When the Deed itſelf. 


So, regularly, the ded itſelf ought to be produced, wheredy 
it may appear to the court that it is not raſed or interlined. 
10 Co. 92. 6. 

And therefore, generally, a copy of a deed ſhall not be allowed 
for evidence, tho” examined and atteſted. Lid. 

Tho* wrote by counſel as a true copy, and delivered to the 


party as ſuch. 1 Mod. 94. 


So proof of the contents by witneſſes ſhall not be allowed. 
10 Co. 92. 6. 
Nor a counterpart, without circumſtances which induce 


credit that there was an original. K. 1 Sal. 287. 


But a counterpart has been allowed, where the original cannot 
be found, and there is probable proof that there was an original : 
as, a counterpart of a leaſe, where the leor himſelf acknowledged 
that he made a leaſe, of which this was a nee. Per C. B. 
6 Au. inter A. and Whitcomb, 

80, a counterpart of a leaſe, found by the hole of the leſſor 
among the. writings of the anceſtor. 1 Lev. 2 £5 

Tho' no witnels be indorſed. bid. | 
So, if it be proved that the original was aſſigned to the de- 
fendant, or another under whom he claims. Per Tracy, 6 An. 

Or that the original 1 is deſtroyed or loſt. R. Mod. Ca. 225. 

So, if a deed be deſtroyed or loſt, a copy may be allowed. 
10 Co. 92. 6. 

Tho' not a. if it was written for a true copy. 
1 Mod. 4. 

So proof of the contents by witneſſes may be allowed 1 in ſuch 


| Caſe. 10 Co. 92. b. 


So a copy,. or proof of the contents has been allowed when a 
deed was imbeziled, or detained by the other party. 1 Keb. 12. 


* Keb. 2. : 
0 Defendant 


E VID R N ek. 


{Defendant in ejectment refuſing to produce the leaſe in her 
cuſtodv, an attorney who had read it was allowed to give evidence 
of the contents. Toung v. Holmes, M. 4 G. Str. 70.] en 
„Though a party be not bound to produce evidence againſt 
himſelf, yet even iu a criminal proſecution, notice may be given 
to him to produce papers in his poileiſion, and in caſe of his 
refuſal or neglect, other evidence may be given of their con 
tents. 2 Term Rep. 201. n. And notice to the detendaut's 
agent or attorney in ſuch caſe is ſutticient. 1d. Bid.“ ; 


(B. 5.) A Recital, when Evidence. 


So a recital in a deed may be evidence, againſt him who exe- 


d: as, the date ſhall be evidence that it was executed the ſame 
day. Per Holt. (Vide 1 Sal. 2806.) | 


A recital of a jointure to 4. that there was a jointure to her. 
Per Tracy, 7 Ann. | a 


is loſt. R. Mod. Ca. 45. =, 

So a recital of a leaſe for a year in a releaſe ſhall be proof 
that there was ſuch leaſe, if poſſeihon has been. accordingly- 
for ſeveral years.” Per. Gould, 12 W. 3. at Hertford. R. 2 An. 
1 Sal. 286. Med. Ca. 44. = | „ 
But a recital, generally, is no proof of the deed recited: as, 


proved. R. Hard. 120. Semb. Yau. 74. K. 2 Lev. 108. 

So, if a patent be recited to be ſurrendered, and the patent 
be proved by one party as in ee, the other ought to prove the 
ſuriender.. 2 Hol. 678 J. 40. K. 2 Vent. 171. 

Let, if the one relies upon the recital as proof of the patent, 
it ſhall be alſo proof of the ſurrender. +. 2 Vent. 171. 
So a recital of a levari, or other record, in a record, is no 


if the record of the Jevari is not loſt. 

So a recital of a leaſe in a releaſe, is no proof againft a ſtranger, 
without ſhewing that the leaſe is loſt. R. 1 Hal. 286. 

Nor a recital of a deed for the. uſes of a fine, without proof 


md 


that there was a deed of uſes. Mod. Ca. 45. 


(C. 1.) Uſritiigs without Seal. 

| [ entries made by the proper officer. Rex v. Motherſell, 
E. 46. „ | | „ 
[Copies of corporation-books, or of a poll, are evidence; 

and in that caſe B. K. will not order the original to be pro- 


ien of Loudon, P. 6 G. Str. 307.1 


| kept in their office, evidence of a pedigree. Pitten v. Welter 
AH. 5 C. Sti. 102 e 5 : 
| „ [50 


cuted, or claims under the party, who by tuch recital is eſtop- 


So a recital of a deed is evidence of it, where the deed recited * 


if a patent or leaſe be recited, the patent or leaſe ought to be 


roof of the levari, Sc. Per Hale, 23 Car. 2. Sir P. Pindar; 


Orporation-books, when publickly kept as ſuch, and the 


duced, without particular reaſon. Erocas v. Dayor and lder- 


la viſitation made by the heralds, entered in their books, and 
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EVIDENCE. 


[So the minute-book of a former viſitation, ſigned by the 
heads of the ſeveral families, and found in a private library. 
(Ld. Oxjord's.) Ibid. | | | 

[The copy of an old agreement, where the original is in the 
Bodleian whence the Oxford ſtatutes prohibit it to go out, 
Downes v. Mooreman, H. 1724. Bunb. 189. ]]! 

[A ſurvey of a religious houſe (in the tirſt-fruits office) tho' 
the commiltion is loſt. V. of Killington v. Trin. College, T. 
ai Gs Fu 1901; 7 | | 

[If there is a general regiſter-book of a pariſh, into which the 
entries of baptiims are made every three months, from a day- 
book into which they are made immediately, the firſt is the re- 
giiter and evidence, and the day book not, tho' they differ, or 
any thing omitted in the regiſter which appears in the day- 
book; as B. B. to ſignify bale born. Per Probyn and Lee |. 


contra Page J. May v. May, P. 10 G. 2. Str. 1073. 


Certificate of the commiſſioners, for ſtating the army debts, 
concluſive. Moody v. T hurfton, M. 8 G. Str. 481.] 
hut it muſt be ſigned by them ſitting upon the commiſſion. 
Mountean v. Wilſon, T. 9 C. Str. 568.] | 
[An affidavit of the deceaſed allowed to be read, in confirma- 
tion of other evidence, to prove his marriage at the Fleet, tho 
taken before a ſurrogate, when nothing before eccleſiaſtical 
court. Sackeverell v. Sacheverell, March 1716. Court of Delegates. 
Str. 35] | ; 
[A writing without ſtamps, (being an agreement, “ that A. 
& and partners ſhall work mines in B.'s ground, and B. do have 
« a proportion, and to be alſo partner tor an eighth,”) which 
is not a leaſe nor an aſſignment, may be given in evidence on 
treſpaſs brought by 4. againſt a ſtranger. Harker v. Lirkbeck, 
T. % 38.2 1556.1. | | | 
[A letter 50 years old, found in the corporation cheſt, is not 
a corporate act, fo as that a copy of it may be evidence, but 
ginal muſt be produced. Rex v. Guyn, I. 7. G. 
Str. 401. 1 | | | 
[An entry in an attorney's debt-book may be read after his 
death, to prove that a deed was made. Warren v. Greenville, 
„ a Str. 1128] -- 5 | | 
Entry in a bankrupt's books, before the act of bankruptcy, 
is evidence. Per J/illcs, C. J. T. 10 & 11G. 2. B. R. H. 358.] 
IIndorſement on a bond, of intereſt paid within 20 years, 
is evidence, tho” under the hand of the obligee, if it was made 
before it could be thought neceſſary to encounter the preſump- 


tion. Searle v. Ld. Barrington, H. 2 G. 2. afhrmed in the 


exchequer chamber, and in parliament, /r. 826. 2 L. 
Raym. 1370.] | 
hut it the indorſement is after the preſumption has taken 
place, it is not evidence. Turner v. Criſp. 13 C. 2. Str. 827 ] 
[ Bill of parcels from a merchant abroad, with his receipt to 
it proved, is evidence of property on an action on policy of in- 
farance. Rayjil v. Boheme, II. 13 G.2, Str. 1127. | 
| | : | | A ſur» 


E VID E N C E. 


*A ſurvey taken by one under whom the party who produces 
it claims, cannot be given in evidence, the other party not being 


rivy. Str. 95. | ; 
; [The cuſtoms of one manor ailowed as good evidence of the 
cuſtoms of another manor, in the three Northern counties, 


becauſe anciently they made one earldom. D. Somerſet v. France, 


M. 12 C. Fort. 41. Lowther v. Raw. In the houſe of Lords, 


1735. Fort. 44] 


[N. B. The judges of C. B. and Barons of Exchequer declared 
afterwards, that the cuſtoms of other manors ought not to 
have been admitted as evidence. D. Jomerſet v. France, 
M. 12 C. Str. 654.) Vid. acc. Doug. 495 (513-)* - 


*The cuſtom of archdzaconries in the ſame dioceſe, is not 


evidence of a cuſtom in another. ors 067 

*On a queſtion on the cuſtom of tything in the pariſh of 4. 
evidence that ſuch a cuſtom exiſts in the adjacent pariſhes, is not 
admiſſible. If the cuſtom be laid as the general cuſtom of the 
whole county it is. Cowp.. 807.* : | 

*But to prove the manner of conducting a particular branch of 
trade at one place, evidence may be given of the manner of 


conducting the ſame branch at another place. Pong. 495 (513.*) 


A. is poſſeſſed of part of the waſte by conſent of lord and 


tenants, no grant or leaſe appears, but many inſtances in like 


caſes of leaſes, none of grants in fee, A. pays rent of 10s. On 


his death (leaving his nephew who enters on his real eſtate) his 
widow and adminiſtratrix comes into poſſeſhon of the premiſſes 
and pays the rent, by will directs the premiſſts to be ſold by her 


executor; he pays rent, mortgages the premiſſes ia fee, then re- 


* . oO * . * 
leaſes the equity of redemption in fee, and levies a fine. Then 


appears a draught of a leate of the premiſſes from the lord to 4. 
for 41 years, among the lord's papers, and a copy of it among 
A.'s papers. This 1s no evidence of a grant, in fee to A. on 
trial by grand affiſe on writ of right patent. 7 v. Clarke, 
P.13G. 3. 3 WW. U ̊ xy ß§ꝗnr 


(C. 2.) When Liberty of Inſpection, Sc. ſhall bis granted. 
[A plaintiff ſhall be obliged to produce his books relative to 


his dealings with defendant. Goater v. Nunnely, P. 13 G. 2. 
Str. Pony oe? | | | 


[On an iſſue to try a modus, the plaintiff may be ordered to 
produce the books of former rectors, if they have been produced 


at the hearing. Hennet v. Treppas, H. 1723. Bunb. 143.] 
(Plaintiff in treſpaſs for diſtreſs for a fine ſet by the lieutenancy 
of London, ſhall have leave to inſpect their books and take copies, 
but the commiſſioners ſhall not attend with the books. Edwards 
v. Je, T. 8 G. 2. B. R. H. 128.] N 
lt there is a rule 2% for information guo wwarranto,. the court 
will meke rule for defendant to inſpect charter and corporation- 
books. Rex v. Holliſter, P. 9 G. 2. B. H. H. 245.] 
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K VI D E N C E. 
py An elector, officer is; poſt- office, ſued on 9g An. has a right to 


inſpect corporation books where the freemen's names are inrolled, 


and to take copies. Barnes 235. 

[Defendant, holder of ſtakes at a horſe-race, ſhall give . 
copy of the racing articles. Barnes 439 .] 

[The court will order a juſtice of peace to give copy of in- 
formation, and to produce the original, (at trial for falſe impriſon- 
ment. againſt infor mer) and conſtable to produce warrant. 
Barnes Po = 
[Every member of a corporation has a right to look into the 

books of the corporation for a matter that concerns himſelf, tho' 
the corporation is not a party in the diſpute. Rex v. the Hoftmen 
of Newcaſtle, H. 18 G. 2. Sir. 1223.] 

A ſtranger affected by a bye - law has a right to inſpect and take 
copies. Barnes 236. | 

[i very one has a right to inſpe& the books of the felons, for 
they are N books. Herbert v. Hens; H. 24 G. 2. 


1 Wilf. 297 


FI a — ſued and . in execution in a court of Fee TIER 


brings treſpaſs, c. for it, he ſhall have liberty to inſpe& the books 
as far as relates to the ſuit againſt him. JVilſon v. Rogers, M. 19 


G. 2. Kr. 1242. 
[Defendant lord of a manor, w cho inſiſts on a modus, not obliged 


to produce court-rolls to ſhew what proportions of it are paid by 


the other defendant's tenants of the manor. Biſbop of Hertford v 
Duke of Bridgewater, T. 1729. Bunb. 269.] 

* The tenant of a manor has a right to inſpe& the court rolls, 
but he cannot have a rule for it, without affidavit that he has applied. 
for it, and been refuſed. Barnes 236 et ſeg.“ 

[But if lord of manor brings ejectment for lands, claiming 
them as copyhold, againſt defendant, who claims them as freehold, 
defendant ſhall not have rule to inſpect the court- rolls. Smith v. 
Davis, T. 18 G. 2. 1 Wil. 104. 

{On information by attorney-general againſt vice-chancellor of 
Oxford, for miſdemeanor in lus office, the crown ſhall dot inſpect 
Ihe archives and ſlatutes of the univerſity. | Rex v. Purnel, 
II. 2 G. 2. 1 Wil. 239.) 

[On a rule to ſhew cauſe againſt information uo warrants, by 
ao right defendant claims to hold a court-leet in a borough, 
defendant ſhall not have a rule to inſpe& the corporation-books, for 
it is a matter of private claim between the parties. Rex v. 
Bridgeman, H. 17 C 2. Str. 1203.] 

{On an information againlt juſtices of a corporation, for taking 
.money for granting ale-licences, proſecutor {hall not have a rule 
to inſpect the corporation books. Rex v. Cornelius, T. 17 G. 2. 
Str. 1210. 

[A company (as Faſt-India company) ſhall not be obliged to 

produce books of letters in a cauſe where they are not concerned. 
Shilling v. Farmer, M. 12 G. Str. _ * v. Thornhill, 


M. 13G. Str. 717.] 
Io 


l 
| 
; 
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EVIDENCE 


[ Poſt-office not obliged to produce books in ſuits where they are : 


not party. Crew v. Squnders, H. 8 G. 2. Str. 1005. ] tf 
| rhe court will not make a rule to inſpect the books of a 
company plaintiff, if it is not a public company ; but defendant 
may give notice to have them produced at trial. Charitable 
Corporation v. Woodcraft, T. 8 G. 2. B. R. H. 130-] 
[The books of a company not a corporation, nor truſtees for a 
party, ſhall not be inſpected. Barnes 36.] IN = 
[Plaintiff in treſpaſs for toll taken of him has not right to inſpect 


the books of the corporation, whoſe ſervant took toll. Hodpet v. 


Athis. H. 13 G. 3. 3 Will. 398.] | 

[A leſſee of the dean and chapter of Canterbury defendangy in 
ejectment at the ſuit of their truſtee, ſhall phi Vi liberty to 
inſpe& their books. Ord v. Stubbs, T. 11 & 13 G. 2. 
AT 7}. 3 3 

* Where two parties bett on a certain event, to aſcertain which 
it is neceffary to inſpect the public revenue books, the public 


officer, though ſerved with a ſulpæna duces tecum, is not bound to 


produce them, 2 Term Rep. 616.* 


* The court of B. R. will not grant a certiorari to remove the 


land tax aſſeſſments, an account of the many inconveniencies · to 


the public which attend ſuch a proceeding. But that there may 


not be a failure of juſtice, if an application be made for an in- 
formation againſt the commiſſioners of the land-tax, they will 
admit an atteſted copy of the aſſeſſment inſtead of the original. 


2 Term Rep. 234.0 


(C. 1.) Proceedings in Courts. 


So writings without ſeal are oftentimes evidence. 


py ” 


(C. 1.) 


As, all proceedings in courts of juſtice. A dectee, 
And therefore, a decree in the court of chancery, or exchequer, ſentence, 


ſhall be evidence againſt the party, if an exemplificat ion of it be 
produced under the ſeal of the court. 1 Aeb. 21. 2 Mod. 231. 


2 a decretal order in paper, with proof of the bill and anſwer. 
1 Keb. 21. | | 

So, if the bill and anſwer be recited, it is ſufficient. Cont. 
1 Keb. 21, Semb. per Trevor at Guildhall, 9g An. inter M heeler 
and Lowth. | | - 5 

But a decree, which does not recite the bill and anſwer, ſhall 
not be allowed. Per cur', Teuiſd. cont. 1 Kb. al. 3 5 
| $0 a ſentence in the ſpiritual court, in a matter within their 
cognizance, ſhall be evidence of the right to the thing there de- 
creed: as, a ſentence for tithes, R. 2 Kol. 679. l. 25. 
2 Mod. 231. | | 

[Sentence in the ſpiritual court, in a cauſe of jactitation, is 
corclulive evidence againſt a marriage; Clews v. Bathurſt, H. 


7 G. 2. Str. 960. Ha! v. Hatfield, in Parliament, 1725. 2 
Str. g61. Vid. the Dutcheſs of Kingſton's caſe, Ambler, 756, ace, 


tho' there is an appeal entred, and tho? ſentence was given after 
iſſue joined at common law. B. R. H. 11. 5 - 
Vor. IV, | H I. [Sentence 


go 


” 


criminal way, is not evidence againſt the iſſue ; otherwiſe if a 


a contract under ſeal at land. Burton v. Fitzgerald, T. 10 G. 2. 


. adminiſtration. 


Wa 
be conclufive evidence of the plaintiff's right in an action for a dil- 


— 


EZ TVLD.ENCE. 


- [Sentence in ſpiritual court in a cauſe of contract, is con- 
clufive evidence, on non aſſumpfit pleaded, in an action on contract 
of marriage. Da Cota v. Villa Real, H. 7 G. 2. Str. 901. 
B. R. H. 18.] ** 3 5 . 

[Sentence in eccleſiaſtical court for fornication, &c. in a 


ſentence on the point of the marriage, and no colluſion. . Brownf- 
word v. Edwards," H. 1750. 2 Vezey 243.) - 3 

A ſentence in the admiralty, which condemns goods as 
piratical, in trever for the ſame goods, upon the libel and anſwer 
produced ſhall be evidence. Per Trevor, 9 Ann. inter Wheeler 
and Lowth. SOIT | Fas 

Or without producing the libel, if it be not found in the office 
nor uſually filed there; per Trevor ibidem. „ 
[But ſentence of a foreign admiralty, condemning a ſhip as 
unfit, cannot be read in an action on the charter-party, which is 


Str. 1078.] | 
* So, a ſentence of expulſion from a college in one of the uni. 
verſities, is good evidence, unleſs reverſed by appeal ; and while 
it continues unreverſed, on evidence can be admitted, to prove 
its irregularity. Cowp. 315, NIN | 
So, a probate of a teſtament for perſonal eſtate, and a grant of 
So a judgment in a court-baron, hundred, ar county-court, 
with proof of the proceedings upon which the judgment was 
Iven. x | 
[Judgment of outer againſt bailiffs of a corporation, is good 
evidence againſt one making title as elected under their bailiff. 
ſhip. Rex v. Hebden, P. 12 G. 2. Str. 1109. ] | | 
[Two allowances in eyre, temp. Ed. 1. and judgment in 
treſpaſs, temp. Ed. 3. are not concluſive evidence of a right to 
wreck; and uſage for 92 years laſt is ſtranger, Biddubh v. 
Ather, T. 28 & 29 G. 2. 2 Will. 23-] Woes | | 
[Duplicate of inſolvent debtor's diſcharge at ſeſſions, is evidence 
of his diſcharge. Gillam v. Stirrup, T. 8 G. 2. B. R. H. 145.) 
[But not of any fact which is the foundation of their juriſdic- 
tion. Ibid. Savage v. Field, M. ꝙ G. 2. B. K. H. 186.] 
[If it recites that due notice was given, and the perfon who 
gave the notice is dead, it ſhall be evidence that 30 days notice 
was given, Vid. | e 
[A condemnation in a foreign attachment, which appears to 
be ſubſequent to action in C. B. is no evidence. Barnes 195.) 
* On a libel in the conſiſtorial court for diſturbance in the 
plaintiff's right to a pew, that court adjudged the right to be in the 
plaintiff, and admoniſlied the defendant not to ſit in the pew; the 
court of arches rever/ed the ſentence, but alſo admoniſhed the de- 
fendant not to uſe the in: theſe ſentences were held not 


turbance, between the ſame parties, 3 Term Rep. 639. 


* 


. 80 
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E VIE DNN CE: . "WP. 
So a bill in chancery, or exchequer ſhall be evidence againſt the 2 2.) 
plaintiff himſelf, if it was exhibited with his privity. 1 Sid. 221. A bill 
K. Ca. Ch. 65. Ss 3 5 
And if there was anſwer, and other proceeding upon it. Ca. 
Ch. 65. 1 Sid. 221. 5 : ; « 
And the proceedings upon a bill import primd facie that 1t was 
with his privity.. Per Tracy, le 
[Copy of a bill in chancery wrote cihſe on treble ſixpenny 
ſtamps may be read; 2, Whether one three penny ſtamp 1s not 
ſufficient Deus v. Fulford, T. 1 G. 3. 1B. M. 1177. 


So an anſwer, by any in chancery in his own right, ſhall be evi- (C. 3.) 
dence againſt bümfelf, with proof of the bill filed. Godb. 320. __ 1 
So an anſwer to interrogatories is evidence againſt himſelf. very, 
So, an anſwer to a libel in the ſpiritual court; for it is tanta- (..) 
mount to a confeſſion. Per Tracy, 6 Ann. — 1 Ver. 53. 
But an anſwer by guardian ſhall not be evidence againſt the 
infant. R. 2 Vent. 72. 3 Mod. 2 59. | HY : 
Nor an anſwer of a truſtee againſt the cefuy gue - rruft. 
r Ao SO Ys | 3 7 
Nor the anſwer of a vendor againſt an alienee. 1 Sal. 286. 
Med. Ca. 44. | : 
If an anſwer be read in part againſt him, he may inſiſt that the 
| whole ſhall be read. R. 5 Mod. 10. LY 
*The anſwer of one of the parents of a child to-a bill in 
chancery is admiſſible to prove the time of the birth of the 
child, whether before or after marriage: it is not like offering a 
pe” a pes or an anſwer againſt a party to the original ſuit ; it is 7 
offered only as evidence under the parents' hand of his or her hav. 
ing made ſuch a declaration. Cowper 594. Vide Teſlmoigu.“ 


So a depokition, regularly taken upon a bill and anſwer in ch2#- (C- 4.) 
| cery, ſhall be evidence againſt the party to the ſuit or any who 4 a ? 
| claim under him, if the bill and anſwer are proved to be filed. G , 
1 Ei. 686. 4 Mak. 146. £ Sal #19. © © © ¾ an 
| Tho' the bill was diſmiſſed for want of equity, Ca. Ch. 175. | 

Per Holt, 7 W. 3. e 

So, if it be proved that a bill and anſwer were filed, by the ſix 
clerks book, by mentioning them in the inrolment of the decree, 
it is ſufficient, tho' they are now loſt. R. 5 Mod. 211. 

So an exemplification of an antient depoſition was allowed 
where the records were burnt, tho' the bill and anſwer were not 
recited; for the recital was not uſual before 1630. 2 Kedb, 31. 

[The depoſition of a perſon examined in chancery, may be uſed 
in a ſuit of law between the ſame parties, if he is dead, cannot 
attend thro” ſickneſs, or is not amenable. Fry v. Wood, P. 1737. 
1 Atiyns 445.] | | 

But a depoſition ſhall not he evidence at law, except where 

the witneſs 1s dead. 1 Sal. 286.] | | 
Or cannot attend by reaſon of ſickneſs, or cannot be found. 


$49. 363. 
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[Tho taken 50 years before. Benſon v. Olive, MH. 5 G. 2. 
Str. 920. | as 
Tho! . witneſs afterwards becomes intereſted, whereby he is 
| diſabled to be a witneſs. R. 2 Ann. 1 Sal. 286. + Vide Teftmoigne, 
n VF 
2 Fer. 700+ Nor againſt him, who is no party to the ſuit, nor claims under 
15. V. one. Hob. 112. 2 Rel. 679. J. 35. 3 
_ = Nor for a ſtranger, againſt a party to the ſuit : for, not being 
evidence againſt him, it ſhall not be allowed for him. R. Hard. 472. 
Nor for a ſtranger to the ſuit againſt a purchaſer under the 
party; tho? the cauſe there was of the ſame nature as nay, 
Hard. 22. | 125 
So it ſhall not be evidence, if the bill was diſmiſſed for irre- 
gularity. R. Ca. Ch. 175. 5 : 
If taken ex parte, without anſwer to the bill. 2 Jon. 164. 
Tho' the bill was ad examinandum in perpetuam rei memoriam. 
R. Ray. 336. Dub. 1 Sal. 279. Sho. 363. 8 
[The court will not give leave for witneſſes, priſoners in execu- 
tion, to be examined, and their depoſitions read in evidence, 
without conſent. Barnes 222, 223. ET 
[No examination ſhall be read tho* figned by a magiſtrate, unleſs 
ſigned by the party. Tireman v. Henwell, T. 9 G. 2. B. R. 
H. 306. g | | 1 
| „An Ida filed in court on a motion, may be read in evi- 
dence at the ſittings in the ſame court without proof of its being 
ſworn. 2 l. Rep. 1190. * | | 5 | 


(C. 5.) Parol Evidence. 


*Parol evidence ſhall not be admitted to annul or ſubſtantially 
vary @ written agreement, 3 Wil. 275.* 

As where A. had two fields, called Mzlroft and Boreham, and 
B. came to an agreement in writing with A. to exchange with him 
a copper-mill, &c, in conſideration that A. would permit him to 
take the graſs and veſture of hay from off Boreham, which writing 
was ſigned by both parties and atteſted, it was held that the wit- 
neſs ſhould not be permitted to give evidence that it was underſtood 
that A. ſhould have the graſs, -&c. of Millcroft. Ibid.* 

*So parol evidence ſhall not be received to prove an additional 
rent, payable by a tenant beyond that exprefled in the written 
agreement for a leaſe. 2 Bl. Rep. 1249.“ | 

*So, where plaintiff covenants to build two houſes for a certain 
ſum, by a certain day, and avers in an action of covenant for the 
money that the houſes were built within the time; evidence that 
the time had been enlarged by parol agreement, and the houſes 

— finiſhed within the enlarged time, cannot be received. 3 Term 
| Rep. 590.* | 
280, alſo in caſe of a bond. Id. 592.* = 

Nor ſhall parol evidence be admitted to explain a writing, where 
the meaning is plain. Str. 794.* | 3 
| | * \% 


EVIDENCE. 


As, if a man agree in writing to ſell Black-acre for 1000]. 
farol evidence ſhall not be admitted that he intended White-acre 
ſhould alſo paſs. 3 Will. 216, 7.* _ „ 

* So, if a man deviſe in theſe words, T give to my loving bro- 
e ther 1000. and in caſe of his death to his wife, if the huſband 
ſurvives the teſtator, the legacy veſts abſolutely in him, and after 
his death, his wife executrix ſhall not be permitted to give parol 
evidence that the teſtator had ſaid in extremis that he meant only to 
give his brother the intereſt of 10000. and that the wife ſhould have 
the principal in caſe ſhe ſurvived her huſband. Str. 1261.* 

* But where the meaning of a written inſtrument is ambiguous, 
| parol evidence may ſometimes be admitted to explain it ; as, if 
there be two perſons of the ſame name, or two pieces of land of 
the ſame name, parol evidence may be admitted, to ſhew which of 


land in a deed. D. 3 Wilſ. 276.“ | 

# So, parol evidence may be admitted to explain the intent of 
a teſtator in cancelling a will. Cop. 53.* 3 
Vide Chancery, (2 C. 3, 4.) Deviſe, (F. 2, N. 25.) * 
Parol evidence may be admitted to prove other conſiderations than 
thoſe mentioned in a deed; as, where the conſiderations men- 
tioned in the deed were 10,000. and natural love and affe®ion, and 
the premiſes were worth 30,000/. an iſſue was direRed to try 
whether natural love and affection made any part of the conſide- 
ration, and it being found that they did not, the deed was ſet aſide. 
7 Brown's P. C. 70. cited by Lord Kenyon. 3 Term Rep. 473-* 
80, where the conſideration expreſſed in a deed was only 280. 


ration. 3 Term Pep. 474.* 

* So, where a certain pariſh conſiſted of ſeveral hamlets having 
ſeparate church-wardens and overſeers; a certificate having been 
granted by ſome of them deſcribing themſelves as officers of the 
pariſh at e, evidence was admitted to ſhew that they were the 
officers of the hamlet in which the pauper was ſettled. 3 Term. 


explains, the certificate. * | 


(C. 6.) What Evidence is neceſſary. 


If a ſheriff's officer, on a f. fa. take the goods of a ſtranger ; 
to an action by the ftranger, the officer muſt not only produce the 
F. fa. in evidence, but alſo a copy of the judgment on which the 
fi. fa. was iſſued. 1 7d. Raym. 733. 2 Bl. Rep. 701. Vide 
Doug. 41, 42, Eſcape, (B. 1.)* | | | | 

* A member of parliament moving to be diſcharged on privilege, 
muſt produce in evidence, the return of his writ of election. 
2 Bl. Rep. 788. "IRS 204 


the judgment. on which the writ was founded, he muſt alſo prove it. 
| {d. 1101. * Np | 75 % 
A In 


the two perſons is meant in a will or which of the two pieces of 


parol evidence was admitted to prove that 30l. was the real conſide- 


Rep. 609. becauſe ſuch evidence does not contradid, but only 


In debt gui tam for extorting illegal fees, if the plaintiff ſet forth | 


101 


| ſhew by the defendant's own acts that he has acknowledged him 


itſelf of the defendant, but as again? him, other evidence ö 


transferred from the government to the farmers of the tax) brougti 


EVIDENCE. 


In an action by an incumbent for money had and received, 
againſt one who has taken the fees due to him in right of his liv. 
ing, it is not neceſſary for the plaintiff to prove his having read 
the articles, &c. unlets ſomething appear to raiſe a preſumption 
to the contrary. 2 El. as 852.* 3s SIT 

The evidence muſt be ſuch as to ſupport the declaration, c. 
thus where a breach of covenant was aſligned, that the defend. 
« 2nt had not uſed a farm in an huſband-like manner, but on the 
© contrary had committed waſte,” it was held that the plaintiff 
could not give' evidence of the defendant's ufing the farm in an 
unhuſband-like manner, that not amounting to ue. 3 Tern 
Rep. . | | | 

* So, a corrupt agreement for the forbearance of money, ill mr 
or the other of to days, at the option of the borrower, muſt be 

leaded according to the fact in the alternative; and if it be ſtate 
as an abſolute forbearance till one of thoſe days, the evidence vill 
not ſupport the plea. 3 Term. Rep. 53 1.* 2 Ie 

* But where an averment is only matter of inducement to the 
action; it is not neceſſary that it ſhould be preciſely proved. 
D. per Fuller. 3 Term. Rep. 646.* k 5 

* Thus, where in a declaration on the 11 G. 2. c. 19. /. 3. to 
recover double the value of goods removed to prevent a diſtreſs 
there was an averment, * that 571. was due for rent,” it wa 
held that this need not be preciſely proved as laid, the gift of the 
action not being on the quantity of the rent due, but on the value 
of the goods removed. 3 Term. Rep. 643.“ | 

* And it is not in all caſes neceſſary to prove every thing that 
muſt concur to conſtitute the character in which the plaintif 
ſues or that in which the defendant is ſued; it is ſufficient to 


ſelf to fil the reſpective characters.“ | 
Thus, in an action for penalties on 27 G. 3. c. 26, (by which 
the duties on poſt-horſes, leviable under the 25 G. 3. c. 51, were 


by the farmer of the tax, it is not neceſiary for the plaintiff to gin 
in evidence his appointment by the lords of the treaſury or the 
commithoners of the ſtamp duties, authoriſed by them; proof 
that the defendant has accounted with him, as farmer, for the 
duties, is ſuſhcient. 3 Term Rep. 632. 8 

So, in an action on the poſt- horſe act, againſt an inn-keeper 
for penalties 1ucurred, it is not neceſſary to ſhew the licence 


ſuflicient, as that he had written over his door, . Licenſed to lei 
poſt-horſes. Id. 637“ 

So, iu an action tor non-reſidence, evidence that the defendant 
did ſeveral acts as par/on, ſuch as receiving tithes, Sc. is ſufficient, 
without proving his admiſſion, inſtitution and induction. Id. 633. 


(C. ) What Evidence ſhall be admitted. 
On a _/pecial plene adminiſtravit, and iſſue thereon, if aſſets be 


proved in the defendant's hands, he may give evidence of the 


\ | pa): 


EVIDENCE 


payment of other debts with thoſe aſſets, previous to the action 
brought. 2 Bl. 1 Rep. 105. 5 | 


*But no new matter foreign to the iſſue joined, is admiſſible 


in evidence, therefore, if to an action of treſpaſs and falſe im- 
riſonment the defendant . plead matter which amounts to a 


Juſtification, and the plaintiff reply, generally de injuria ſua pro- 
pria abſque tali cauſd, he cannot give in evidence any thing in 


avoidance of the juſtification, as a refuſal to admit the plain- 


tiff to bail, where the offence for which he was committed 


was bailable. 2 Bl. Rep. 116 45 et. ſeg. * 
Evidence of an order of reſtoration of a burgeſs, together 


E with proof of his having acted as ſuch, is ſufficient to ſhew 
that he was a burgeſs de facto, without proving that he was 


actually admitted. Cop. 502.* 
Jndece ncy of evidence is no objection to its being received, 


where it is neceſſary to the deciſion of any civil or criminal 
right. Cowp. 734.“ . | 


*Otherwiſe if it ariſe on a voluntary wager between two 


indifferent perſons; as on a wager concerning the ſex of a 


third perſon. Id. 736. | | . 

Matter of defence happening after the action brought, but 
before plea pleaded, may be given in evidence in thoſe action 
where ſpecial matter may be proved on the general iſſue, 
Doug. 106. (102.) to 113. (108.) ) : 


Demurrer to Evidence, 
| Vide Pleader, (Q. 10.) 
VNide more concerning Evidence, in Title 7. e/tmoigne. | 
. RXACTION. 
Fide Extortion,—Officer, (G. 1 5.—H.) | 
EXAMINATION. 
Vide Bankrupt, (D. 6. &c.)—Chancery, (P. . FS &c.)—T rial, 
N 1 
Examination in perpetuam Rei memoriam. 
| Vide Chancery, (R.) 8 


E X AM INE R. 
 FVite Chancery, (P. 1, &c.) * 
"EXCEPTION. 


Exceptions to an Anfwer, 
: ide 22 8 


+[ Yidethe 
A. 29 Car. 
2, 3.] 


EXCHANGE. 


tions to a Walter's Report. 
Vide Chancery, (W. 3.) | 


Exception in a Deed, 
Vie Fait, (E. 5, &c.) | 


Exception zu a Devite. 
Vide Deviſe, (N. 23.) 


Excep 


| Exception in a Pardon. 
Vide Pardon, (I.) i 


E X C HAN GE. 
(A) Exchange. 
(A. 1.) What ſhall be a good one. 


XN exchange is, when a man gives lands and tenements to 
another in exchange for other lands or tenements of an 
equal quantity in eſtate with that given to him. Co. L. 50. 

And to ſuch exchange the word excambium, is 9 for 
it cannot * ſupplied by any periplraſis, or circumlocution. 
C. L. 50. 6. 0 

80 . exchange may be made of things in grant; as, an ad- 
vowſon, rent, common, Oc. Co. L. go. a. 

So, of a thing in grant, for land: as, a rent. 

Tho' it be a rent created de novo. Co. L. 50. 6. 

So a releaſe of a rent, efovers, or a right to land, Sc. ſhall 
be good in exchange for land: for there needs not any tranſ- 
mutation of poſſeſſion. Co L. 50. 6. = 

So tithes, tor land. [{6:. 


A tenure by divine ſervice, for a temporal ſeigniory. Lid. 


An exchange ſhall be good, tho' the eſtates are not equal 
in value. Lit. J. 65. | | 

So two joint-tenants may exchange their lands, for lands 
to them in jointure, or in common. Co. L. 51. a. | 

An exchange of lands, both being in the ſame county, ſhall 


be good without deed. Lo. L. 50.4 
(A. 3.) When it ſhall not be good. 


But an exchange is not good, without the word, excombius. 
Ce. L. go. 6. | ei ney | B 
80 


[ 


Z 


| E X C HAN G E. 1 0 
80 an exchange will not be good, if it be not of eſtates equal 
in their extent and duration: for, if land in tail be given in 
exchange for land in fee, it will be void. Lit. /. 64. 
Or, an eſtate-tail, for an eſtate for life. Lit. J. 65. : 
Or an eſtate in tail general, for an eſtate in tail ſpecial. 
Lit. þ 65. OE 5 
44 ie will not be good without deed, if the land of either 
party lies in a different county. Co. I. 50. a. e 8 
Or, if it be made of things which lie in grant. Co. L. 50. a. f t L the 
So an exchange is not perfect, till it be executed by entry. . 29. Cer. 
Co. L. go. | 2, 3+] 
And therefore, if one of the parties dies before entry, the ex- 
change ſhall be void; for the heir cannot enter. Co. L. 50. 6. 
*Neither can an exchange be made between more than two 
parties, 3 Wil. 497. And therefore if A. B. and C. make an 
agreement, which is afterwards confirmed by act of parlia- 
ment, that B. ſhall have certain land of 4. in conſideration 
of which A. ſhall have certain other land of C. and C. 
certain other land of B. The act of parliament ſaving the rights 
of all N except of A. B. and C. and B. being only tenant 
for life, C. after his death, is evicted by the reverſioner, C. 
{ſhall not recover back the land from 4. Id. Bid.“ | 


*The ſame law holds with reſpe& to an agreement relating 
$o advowſons, 1d. Ibid.* EE ES 


Nie more concerning exchange, in Clo Rec 
ran (Bug) BY on TW 


Bill of Exchange. 
ide Action upon the Caſe upon aſſumpfit, (A. 2.)—Merchant, | 
(F. 4, c.) | 5 ; 
EXCHEQUER. 


Fide Courts, (D. 1, &c.)—Diſmes, (M. 13, &c.)—Pladers 
, (3 B. 4.)—Secotland, (D. 14. 


Erxchequer Chambez. 
Vide Courts, (D. 5, &c.)—Pleader, (3 B. 3.) 


Exchequez Seal. 
Lide Patent, (C. 3.) 


EXCOMMENGEMENT. 


(A) Excommunication. 
(A. 1.) What effect it ſhall have. 


(Xcommunication is, when a man by ſoritenice of the or- 
dinary is depr ved of communion with the church of 
God. 

And there is a major, or a minor excommunication: by the 
minor he is deprived only of participation of the ſacraments, 
Co. L. 133.6... 

By the major excommunication he ſhall be deprived de, fd. 
lium communione & ab omni alu legitimo. Ibid. 

Cum exocmmunicato nec orare, nec bogui palam aut abſcondite, nec 
weſci licet. Ibid. 

And therefore, if a plaintiff ſue an ation a perſonal, or 
mixt, it is a good plea in diſability of his perſon, that he i; 
excommunicated, Lit. /. 201. Vide Abatement, (E. 7.) 

Where a ſtatute ſays that a man ſhall be an A OED 10 
| fad, there needs no ſentence of excommunication. 1 Vent. 146. 
Vet he fhall not be excommunicated, till the conviction 

for the offence be tranſmitted to the ordinary. R. 1 Ven. 
245. Semb. Cro. El. 9 iq. 

But after excommunication the eccleſiaſtical court cannot 
ſend a purſuivant or letters miſſive to take him: for they 
ought to make a certificate, and upon that a capias excommuni- 
catum iſſues. X. Cro. El. 741. 

And upon this writ they ſhall not break a houſe in th: 
night to take the perſon. Cro. El. 741- | 6 


B) The Ulrit de Canis ploy 
+. 6, 1.) When it lies. 


F a man be excommunicated and continues in contempt. for 
] 40 days, upon certificate by the ordinary to the chancery, 
a writ de excommunicato capiendo ſues. Cro, El. 741. 

And by the %. 9g Ed. 2. 12. ſuch writ ſhall not be denied, 
tho” it be againſt the king's tenant, 

By the common law, uch writ was returnable in chance). 
1 Sal. 293. 

And needed not to mention any. cauſe but for contempt; 
for the cauſe e to the chancery 10 the 3 (a) ol 
the biſhop. .d. 


(a) Note; It may not be i improper to obſerve, that whenever the word 
ificavit” alone is uſed, it means properly y the diſhop's certificate ; but 

| ws the words the «© writ of ſignificavit" are uſed, the meaning is the ſaw 

as the writ de exommeunicats n Nu. n Brevium 65. a. to 5 b, 


EXCOMMENGEMENT. 

But fince the f>5 El. 23. the cauſe of excommunication ought 
to be mentioned in the writ, whereby B. R. where it is return- 
able by that ſtatute, may judge of it. 1 Sal. 293, 3 

By the ft. 5 El. 23. the writ of excommunicato capiendo ſhall bear 
tefle in term, and be returnable in B. R. ſome day in the. next 
term, and there ſhall be 20 days between the 1e and return. 

If it was not returned, by the common law there was an alias, 
and fluries, and afterwards an attachment againſt the ſheriff, re- 
turnable in B. R. F. N. B. 62.0. | : | 

And now, by the fl. 5 El. 23. the writ made and ſealed ſhall 
be brought into B. N. and there delivered of record to the ſherifl, 
who, failing to make return, ſhall be amerced at the diſcretion of 
the juſtices. 0 ' | | 

If the party live in Wales,” any county palatine, or cinque. port, 
the /iznificavit into chancery ſhall be ſent by mittimus, Ic. and they 
ſhall direct proceſs to their officers there. | | 
And if a writ of excommunicato capiendo be delivered upon re- 
cord in B. R. proceſs goes from thatcourt till the party be taken, 
without reſorting to chancery for a new original. a 


Tho' it be not for any of the cauſes mentioned in the ſtatute. 
R, 1 Rob 194. © | 
[It lies on an appeal and complaint of nullity ; for it is their 
form, to which regard muſt be had. Rex v. Eyre, T. 16 G. 2. 
. 119. ] | C „ 
[If a judge ex cio excommunicates a man who appeals, he 
muſt make the judge a party, for there can be no other; and if 
the ſuperior juriſdiction thinks he has done the man an injury, 
” Fro pay coſts, and be excommunicated for non-payment. 
"1 oy 
[If the writ is iſſued from chancery, opened and inrolled in 
B. R. and on exceptions taken a rule made, for proſecutor to ſhew 
cauſe why the delivery of the writ to the ſheriff ſhould not 
be ſtaid, and before that can be done the return is out, another 
writ may be ſued out from chancery, not from B. R. 1bid.] 
[This writ is directed to the ſheriff, and therefore if a priſo- 
ner for debt in Newgate be removed to the ket, and afterwards 
excommunicated, chancery will not order the curſitor to make 
out a writ directed to the warden of the Fleet, but it muſt be 
diceted to the ſheriff who may return non eff invent. into B. R. 
and that court will grant hab. corp. and then charge the priſoner 
= Dae: capiendo. , Strudwick's Caſe, T. 1730. 3 P. 
53. ] N : Ez a 


(B. 2.) What ought to be done previous. 


| Before: the writ of excommunicato capiends. be granted, there (B. 2.) 
ought to be a certificate to the chancery of the contempt of the A certiſi. 


party, by the ordinary by bis letters under ſeal. 1 Sal. 293. 
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And ſuch certificate ought to be by the * or * 
ordinary. | 
As, by the archdeacon of Richmond. Co. L. 134. 9. 

By the guardian of the ſpiritualties in time of vacation: as, hs 
the dean and chapter, archbiſhop, c. if he be guardian of the 
ſpirityalties. F. V. B. 62. M. Co. L. 134. a. 

So, if the biſhop be in remetis, viz. beyond ſea, or out of his 
dioceſe, the cei tificate 1 be by his chancellor, or vicar general. 
F. N. B. 62. N. 

And tlie certiſicate ſhall be good, tho' the biſhop be not in re- 
motis : for that is not traverſable. F. N. B. 62. M. 

So a biſhop ele may make a certificate, before he be conſe. 


crated. Co. L. 134. a. 


But none except the biſhop, or other ordinary, that is imme- 


diate officer to the king's courts, * can make a certificate 


of ex communication. Co. L. 134. a 

And therefore, upon the pope's bull cert Hying an excom- 
munication, the writ of excommunicato capiendo did not go. F. 
N. B. 64. F. 

Nor, upon a certificate, that another biſhop certified him of 
it. F. MV. B. 6s. A. 

Nor, upon the certificate of an official, commilſery, abbot, Oc. 
F. N. B. 64. F. | 


The certificate of the biſhop ought to 1 that he hs been 
excommunicated for 40 days. F. N. B. 64. D. 12 Co. 76. 
That he was excommunicated by rectal name, and in a ff 


ſuit againſt him ex officio, or by the party: for otherwiſe he does 


not incur the greater excommunication. F. N. B. 64. F. 

That he was commorant within the dioceſe of the biſhop, by 
whom he is excommunicated, R. Mo. 467. Semb. _ 174. 

By what biſhop he was excommunicated. R. Me. 7 
And for what cauſe articles were exhibited. 1 fol. 145 
Semb. otherwiſe it will not appear whether it was vichid the ju- 
riſdiction. 1 Sal. 293. 

[A writ of ſignificavit is good.] 

[If the cauſe is ſufficient, tho' ſet out only generally, not 


ſpecially.) 
If it ſays the enter officiated, without lege; ; for offiiat 


implies in publick. ] 
[Tho* it does not ſay the offender has officiated fince the mo- 


nition. ] 


C Tho' it does not ſay he officiated at the time of the excom- 


munication ia the dioceſe of L.] 
DTuo' it does not ſay the excommunication was pronounced by 


a perſon in holy orders, if it ſays he was lawfully authoriſed.) 


[The* it docs not ſay when the excommunication was pro- 


noun-el. 
CA clergyman of the church of England acting 3 to the 


rules and diſcipline 1 9225 may be excommunicated, notwith- 


ſtanding 
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ſtanding the toleration-aR. Trebeck v. Keith, H. 1742. 2 A1. 
Hy, 498. | | | 


: | * 
(B. 4.) How the writ ſhall be executed. 


If the party be taken upon the excommuricato capiendo, he ſhall be 
committed to priſon. Ve WE | 

And the ſheriff ſhall return his writ ; but by the ff. 5. El. 23. 
he need not bring the body into court. 

If the ſheriff returns non eff inventus, by the ff. 5 El. 23. there 
ſhall go a capias with proclamation, on which the ſheriff ſhall make 
proclamation 10 days before the return, at the county-court, 
aſſiſes, or quarter-ſeſſions, that the party in ſix days render him- 
ſelf, and if he doth not he ſhall forfeit 10. | „ 
And after that ſhall go a ſecond capias with proclamation, and 
thereon 20/. penalty, and fo a third, and in infiniium, each with 
20. penalty; and if the party be taken, he ſhall be committed 
without bail, as on an excommunicato capiendo, 3 | 
If a perſon after his commitment eſcapes, and the ſheriſf has 
not returned his writ, a capias excommunicatum de novo hall go. 
Mod. Ca. 78. | 
Otherwiſe, if the writ be returned. Td. | | 
Or, if after commitment upon the former writ, he be remov- 
ed by habeas corpus. Dub. Mod Ca. 78. 
But by the /. 5 Zl. 23. a perſon in priſon out of the realm, 
within age, non-ſane, or feme covert, ſhall not incur the ſaid penalties. 

Nor any, who in the writ of excommunicato capienilo {hall not have 
the addition required by the ff. 1 H. 5. 5. 1 

Nor, if in the fignificavit it be not contained, that the excom- 
munication was for contempt in ſome original matter of hereſy, 
refuſal to baptize his child, to receive the communion, to come 
to church, or in ſome error of religion or doctrine, incontinency, 
ulury, ſimony, perjury in the eccleſiaſtical court, or idolatry, | 

And therefore, if a capias with proclamation goes againſt any 
in priſon, within age, Oc. when taken upon it, he may plead 
ſuch matter in diſcharge of the penalties given by the ,. 5 El. 23. 
So, if he has not a proper A * Sho. 16. Jon. 226. 
So, if the /gnificavit to chancery does not ſhew, that the ex- 
communication was for one of the cauſes contained in the ſtatute. _ 
Cro, Car. 197, 199. 2 Jon. 89. R. 1 Rel. 174. K. 12 Co. 77. 

So, if the writ of excommunicato capie ndo was not delivered upon 
record. Semb. 1 Sid. 165. N. 1 Sid. 285. 1 Vent. zog, 338. 

Do, if the party comes upon a habeas corpus, and it appears 
that the writ of excommunicato capiendo docs not ſhew good 
cauſe for excommunication ; B. R. ſince the ft. 5 Ei. may quaſh 
the writ, or award a ſuperſedeas. N. 1 Sal. 293, 294. 

It may be ſuperſeded after it is record:d and delivered out, 
and befare the neturn. Rex v. Theed, I. 36. Str. 43. 


So, 
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So, if the cauſe be uncertain: as, in a cauſe ſulſtrachionit 


decimarum, five aliorum jurium ecclefeaſfticcrum; for perhaps the 
alia jura were not within the juriſdiction of the court. R. 
I Fal. 293. 5 | 5 
[Siznificavit, in a cauſe for ſubſtraction of tithes, and other 
<eccletaſtical duties, is good: if in the disjunctive, or other, 
Sc. it is bad for uncertainty. Rex v. Turfoot, M. 10 G, 2. 
L. R. H. 314.] | | 
In quoedam negetio inſtructionis puerorum fine licentia, without 
ſay ing, in what he inſtructed them. K. 1 Sal. 294.] | 


If it is in a ſuit pro correctione morum, it is too general. R. 


v. Theed, H. 3 G. Str. 43. ] 


[Or for not appearing to anſwer certis articulis anime ſue 


Jalutem, morumque correct ionem concerrentibus, Rex v. Munnery, 


H. 4 at; 76.] 
[If the Agniſicavit is concerning a matter merely ſpiritual, it is 


not ſutlicient, and ſhall be quaflicd, Rex v. Eyre, M. 10 G. 


2. Str. 1067. BE: 

[If the writ is cauſa defamatienis ſide canvicii, it ſhall be quaſh- 
ed as uncertain. . Rex v. Smith, H. 6 G. 2. Str. 946.] _ 

[But not for ſlander or defamation, for that is not uncertain, 
Rex v. Keat, T. 6 G. 2. Str. gg0.] | | 

Yet the writ of excommunicato capiendo ſtands in force, tho' 
the penalties are diſcharged for want of the addition. Semb. Sho. 
16. R. 2 Fon. 89. Semb. cont. 1 Sal. 294, 5. K. Jon. 226. ; 

Or, for that the fpnijicavit does not contain any of the 
cauſes required by the ſtatute. Semb. Cro. Car. 197. Adm. 
Cro, Car. 199. tk 2 Jon. 89. R. 3 Mod. 89. K. Lat. 
204. R. 1 Sal. 294. | a | 
So an excozmmunicato capiendo lies now by the common law, 
for cauſes not mentioned in the ,. 5 EI. 23. Per Wyndham, 
1 Sid. 151. | : | 

80, it an excommunicato capiends be awarded according tothe ſta- 
tute for a cauſe not mentioned there, the party ſhall not be dif- 
charged on motion, or ſuggeſtion without a /abeas corprs returned, 
and plea to it. N. 1 Sid. 181. Lat. 174. R. 1 Sal. 294. 

So he ſhall not be dilcharged for a niiinomer; ſor he has no 
day to plcad, and may have falſe impriſonment if he be not 
named in the writ. 4e. 1 Mold. 50. BY 

[If the writ, in reciting the fyniſicavit, omits the nominative 
eaſe, i. c, the name of the perſon excommunicated, yet the 
court will: not quaſh it, for moſt of the writs are ſo. 
Rex v. Ciarze, H. 6 CC. Str. 2068. ] | | | 

So, it ſeveral are named in the fenificavit, and at the end 
of the names it be added, of he pari/h of A. in the county of B. 

- this addition goes to each of them. . 3 Mod. 42, 3. 

So, if the fynificacir mentions an excommunication for not 

coming to his pariſh-churchy it is ſufficient, tho'the ſtatute ſays, 
p generally, 
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penerally, come to church ; for he might plead it, if he was at an- 
other church. id. 55 | | 


turn. K. 1 Sal. 294. e 3 
II the writ 8 the ſheriff to hold two defendants © till 


faction, ſhe could not be diſcharged; the writ ſhall be quathed. 
Rex v. Caper, P. 11 G. 2. Andr. 220. ] 

[The defendant ſhall not be deprived of the benefit of the 
rules. Rex v. Luckland, H. 7 C. Sir. 413.] ER. 


(B. 5.) How diſcharged. 


for his contempt, and the biſhop, Sc. certifies it to the chancery, 
a writ goes to the ſheriff for his diſcharge. J. V. B. 63. A. 

And upon that an alias, and pluries; and if the ſheriff does 
nothing, an attachment againſt him returnable in B. R. F. N. 
8. 6... | 


certified to the chancery. F. N. B. 64. A. 


a prohibition ſued, and an attachment upon it, the party may 
ſhew it to the court, and ſhall have a /uper/edeas out of clancery. 
F. N. B. 64. D. N a 


„ | 


las appealed... F. N. B. 64. E. 1 Per. 24. | 
Or, after appeal, he may ſue out a /c:rc facias againſt the bi- 


the return of the /cire facias, if it be not denied, he ſhall have a 
Japerſedeas. F. N. B. 65. E. | | | 

And if the matter cannot be determined at the day of the re- 
turn, it ſhall be adjourned, and in the meſne time he thall have 
a ſpecial ſuper/edeas. Ibid. | | 

So, if the biſhop certifies, that he has commanded the official 
to abſolve him, he may thereupon have a writ for his diſcharge 
when abſolved. F. N. B. 63, F. „ | 

And upon that an alias, and pluries, and if the ſheriff does not 
* them, an attachment againſt him. 1%. 


as he can, whether he be abſolved; for the official is not bound 
to certify him thereof. F. N. B. 63 G. | 
So, if the excommunicato capiendo appears to have been granted 


mon law; and now, ſince the . 5 El. by B. R. 1 Sal. 293. 
Semb. cont, 1 Ver, 24. 7 | 


holy church, the excommunicate ſhall have a writ Je cautione ad. 


So he cannot plead or move to quaſh the writ before the re- ; 


they have made ſatisfaction, ſo that if one alone made ſatis- 


If the party excommunicated makes ſatisfaction to holy church 


So, if he gives caution to the biſhop to obey, Oc. and this be 


So, if the excommunication was pronounced and certified after 


Or, if the attachment was returned, he ſhall have it out of 


So, upon a certificate by the official, that the excommunicate 


ſhop and the party at whoſe ſuit he was excommunicated, and at 


pon which writs the ſheriff ought to inform himſelf, as well 


without good cauſe, it may be ſuperſeded by chancery at the com- 


But if the biſhop refuſes to take caution or ſu rety to obey the 


mitterd?, 
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realm, ſo that he cannot have a writ de cautione admittendd, (for 
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mittendd, by which the biſhop ſhall be commanded to take can. 
tion, and to command the ſheriff to deliver him. F. N. B. 64.C. 

And if the biſſiop refuſes, he ſhall have a writ to the ſheriff, 
quod accedat ad epiſcopum, & moneat ut acceptd cautione mandet deli. 
berari, & fi idem epiſcopus noluerit, Sc. then the ſheriff ſhall deliver 
him. F. N. B. 63 D. Sol 

And thereupon he ſhall have an alias and pluries, and if the 
ſheriff neglects, an attachment againſt him. F. N. B. 63. E. 

So, if the excommunication be contrary to the law of the 


then he would be bound parare mandatis ecclgſiæ,) he ſhall have a 
writ to the biſhop out of c4ancery, to abſolve him: as, where the 
cauſe was out of the cognizance of the ſpiritual court, and it ſo 


appears upon the libel. N. 12 Co. 76. | 
So, if the cauſe, upon a ich he was excommunicated, be 


pardoned. id. 
And this, tho” the parti be 


taken by a writ of excommunicati 


capieudo. bid. 
Or, in ſuch caſe, if the Wſhop, upon ſhewing that he was ex- al 
communicated for a mattexpardoned, or out of the cognizance 
of the ſpiritual court, &c. ud upon requeſt, refuſes to abſolve en 
him, an action upon the Wiſe lies againſt the biſhop. K. 
12 Co. 77 | „„ 8 | | £0 
But if the excommunication Was in a cauſe, which appears by HY 
the libel to be ſued out of the dioceſe; there ſhall not be a writ de 
out of chancery to the biſhop to abſolve him, but the writ de cau- 88. 
rione admittendd is ſufſicient: for tho' the f. 23 H. 8. 9. diſallous 8 
a ſuit out of the dioceſe, yet there are many caſes in which it ent. 
may be ſo. R. 12 Co. 77. | | 8 
| mer 
| : tho? 
| (C) Abſolution. 3 
5 | | vear 
BSOLUTION ought to be by the ſame biſhop, whoexcom- "D 
| A municated, or by him, to whom the cauſe is removed by 1 
appeal. R. Mo. 775. | | 
ut, if a man be twice excommunicated, and abſolved upon 
- "Alt 


the firſt ſtands in force. R. Mo. 849. 
„% 3K - 
(E. 15 —F. 18.—3 O. 15, &c,—Retorn 
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| EXECUTION. 
(A) Executions in Actions Real. 
e 2 (A. 1.) By Entry. 5 


IJ XECUTION is finis & eſfecus legis. : 
After judgment in a real action, if the eſtate continues 


demandant may enter, when the writ ſhews the certainty of 
the thing recovered, before ſeiſin delivered upon an  #abere 
facias ſeiinam. Co. L. 34. 6b. | 


And he may enter within or after the year after judgment. 
1 Rel. 885.1. 10. | | 


| an 4abere facias ſcifinam. Co, L. 34. 6. | 


So, if the tenant dies before execution, the demandant may 
enter upon his heir. 1 Rol. 884. J. 47. 


So, tho' there are ſeveral deſcents. 1 Rol. 884. 4 52. Vide 
Pol, (A. 5.) | | | 


— 


demandant may enter within a year after judgment. 1 Rol. 
| 88 5. J. 2. | . | 


So, if zudgment be againſt tenant in tail, the demandant may 
enter upon the iſſue in tail. 1 Kol. 884. J. 50 Fide poft. (A. 2.) 


ment reverſed, the demandant in error may enter upon him, 
tho' he be in by deſcent. 1 Rol. 884. J. 42. 


But the demandant cannot enter upon a ſtranger after the 
year. 1 Rol. 885, J. 12. odd 


m- Or, after a deſcent caſt. 1 Rol. 855. J. 15. 
(A. 2.) By Hatere facias Sciſinam. 
00 | "I 5” 5 
An havere faciasſeifnam is a judicial writ ifſuing out of the record 
of the judgment, and directed tothe ſheriff of the county where 
the land lies, commanding. him quod labert faciat to the de- 
mandant /eiſinam ſuam de meſſuagio, Ec. 
16 


In a real action, after judgment quod recuperet ſeiſinam, the 
demandant may take out execution by habere facias ſciſinam at 
any time within a year and a day after judgment. 

And where the certainty does not appear by writ, he cannot 
enter; but ſhall have an Aabere facias ſcifinam : as in dower. 
Co. J. 34. 6. : | 
So, tho” the delivery of ſeiſin by the ſheriff does not reduce 
to a certainty: as, if in dower, a woman recovers the third 
part of a moiety. Co, L. 34. 6. | vg 

Vol. IV, : If 


in the poſſeſſion of the tenant againſt whom the recovery was, the 


So, if a recovery be of a rent, common, c. in certainty, 
the demandant, after judgment, may diſtrain before ſeiſin by 


So, if before execution a ſtranger enters and dies ſeiſed, the 


So, if a writ of error be brought againſt the heir, aud judg- 
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If the tenant dies after judgment; execution may be ſued 
againſt his hei. 5 | 

So, againſt the iſſue in tail, where the recovery is upon a 

real title. | | 
So, where a recovery is againſt tenant in tail by common re. 
covery; for the iſſue ſhall have the, recompence in value. 
: Co. IL. 361. b. R. Dy. 376. 8. R. 1 Co. 94. b. 106. a. Fide 
Eftates, (B. 27.) 3 © ; : 3 
But if a recovery be againſt tenant in tail upon a falſe title, 
. who dies beiore execution; in a /cire facias againſt the iſſue in 
tail, ke may avoid it. Co. L. 361. L. | | 


(A. 3. If the writ be, that the ſheriff Jabere faciat ſciſnam of ſeve. 
How it ſhall ral meſſuages in the poſſe uon of the fame perſon, it is ſuffi- 
he done. Gent that he does execution in one in the name of all, with. 

out going to each particular. R. 1 Rol. 886. J. 32. 

If a recovery be of a rent, common, Ec. it is ſufficicnt that 
the ſheriff, upon the lang, delivers ſeiſin of the rent, common, 
c. by prrol; for thereby the demandant is in actual poſſeſſion. 
1 Kol. 886. J. 52. 5 | 
So, if the ſheriff offers to deliver ſeiſin, and ſhews the par. 
cels in which, it is ſuthicient, tho' the demandant rezuſes it; 

for his entty afterwards is congeable. . Semb. Dy. 278. b. 

But where the houſes, Sc. recovered are in the poſſeſſion of 
ſeveral, it is not ſuſticient to deliver ſeiſin of one in the name 
of all; but he ought to go to each particularly. K. 1 Rs. 
$86. J. 40. | RE 

If a writ be for ſeiſin in 20 acres, he ought to deliver the 
acres, as computed by tie country; not 20 meaſured according 
to the ſtatute. &. 1 Rol 886. J. 50. 

If the demandant has once had execution, he cannot after- 
wards have execution again, Fide po, (A. 6.) | 
And therefore, where the ſheriff had returned upon an 

 habere facias ſeiſinam, execution done, an alias habere facias ſer 
ſinam never was ſeen. Dy. 278. 6. 8 | 

And if execution be done, the court will compel the ſlierif 
to return the writ, R. 1. K.. 77. | | 

So, if a fee be executed by the anceſtor, it never ſhall be 
executed again by the heir. 1 Rol. 886. J. 18. | | 

Or, if a tee tail, it ſhall not be executed again by the iſſue m 
tail. 2 Re. $80.7. 0. ES 

So, if huſband and wife be tenants for life, remainder to them 
in tail, the huſband dies, and the wife has execution; the iſſue 
ſhall not have execution again; tho' he claims as heir to both: for 
he claims the ſame eſtate, x Rol. 886. J. 15. Vide poſt, (A. 5 


(A. 4.) By Scire facias. 


If the demandant ſues execution after a year after judgment, 
he muſt have a /cire fgcias, 2 Int. 469. Vide pal, (I. 4. —L las 
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(A. 5) By Habere facias Paſeltonen. 


If there be judgment in ejectment, &c. where only a term 
for years is recovered; execution ſhall be by an 4abere Facias 
Pfſeifronem. : | EE | TG 
It may be ſued after a year after judgment in ejectment, quoad 
the land without a /cire facias, R. 1 vid. 351. K. cont. Sal. 258, 
Go. Vide pot, (I. 4.) | | 
If the defendant dies before execution, it may be done againſt 
his heir; for, in ejectment, the ejector, by b 
R. 1 Rol. 887.1. 10. Vie Ante, (A. 1.) | 
So it may be uſed at any time before the term expires. Sem. 
Shin. 427. ; | 
II teſted before leſſor of plaintiff's death, tho' not ſued out 
till after it, it is regular. Doe v. Roe, M. 7 G. 3. 4 B. M. 
1970. | | 
ot: 1 plaintiff in ejectment declare for 40 acres and recovers 
only zo, the ſheriff may deliver to him poſſeſſion of two or three 
acres in the name of all, without ſetting them out by metes and 
bounds, tho' the plaintiff recovered only part, of what he ſuppoſed E 
in the poſſeſſion of the tenant, K. 1 Kol. 886. J. 45. Fide ante, + | 
(A. 3.) | 
It on judgment in ejectment for five-eighths of a cottage ſheriff 
gives poſſeſſion of the whole, the court will make a rule on ſheriff 
and leſſor of plaintiff, to reſtore poſſeſſion of three-eighths to 

| tenant, Roe v. Dacuſon, H. 10 G. 3. 3 Will. 49.] 

Ihe fheriff upon an 4abere facias ſei/mam, or pofſefionem, may 
break open a houle to deliver ſeiſin, or poſſeſſion of it to the 
demandant, or plaintiff. R. 5 Co. 91. 6. | 

May remove all perſons in the houſe. R. 1 Leo. 145. 
And ought fo to do. 1 Lev. 145, ED 

If an habere facias poſſcfſionem be executed, and before the return 
and filing, the defendant re-enters, a new habere facias palſi one m 
ſhall iſſue. 2 Brotonl. 253. Mod. Ca. 97. R. 1 Sal. 321. Henb. 
1 Leo. 145. KR. 1 Rel. 353. . 

If he re-enters after the writ executed, returned and filed, an 
attachment upon an da vit ſhall go againſt him. 2 Brownl. 253. 

Dub. it the execution was compleat. Mod. Ca. 27. 1 Sal, 321. 

But till poſſeſſion compleatly given, and the bailiffs withdrawn, 
the execution is not compleat ; and upon diſturbance an attachment 
goes. Mol. Ca. 27. I Gal. 321. 1 Leo. 145. „ | 

[If immediately after the writ is executed the tenant in poſſeſ- 
ſion attorns to another, the court will grant a new writ ; but not 
where poſſeſſion has continued as delivered for a month. Goods 
ri:ht v. Hart, P. 2 G. 2. Str. 8 30. ü _ 


(A. 6.) Execution upon a Fine, and Common Recovery, 


A fine /ur conuzance de droit come ceo, Sc. is executed, and needs Vide Fine, 
(. wy execution. 1 Ko. 88 5. 7. 20, 887. I. 15. Vide Fine, (1 - 15.) 
es | I 2 All (3 As 74} 


EXECUTION. 


All other fines are executory, and muſt be executed. Jide Fine, 
(E. 10, ,&c.) | | | | 
So a fine come ceo, &c. to A. in tail, remainder over, may be 
afterwards executed, as to the remainder. 1 Kol. 887. J. 20. 
Dy. 69. | WE 
So, if a fine be executed as to a particular eſtate, it may after- 
wards be executed as to the remainder. 1 Rol. 88 5. J. 40. 
Tho' the remainder be to him who has the particular eſtate. 
1 Rol. 886. J. 5. 5 | 1 
Yet, if a fine be executed, there ſhall not be another execution: 
and therefore, if a fine be to A. remainder to his right heirs; this 
is executed for the whole, and his ſon ſhall not have execution 
after his death. 1 Kol. 88 5. J. 32. Vide ante, (A. 3.) | 
If it be to A. for life, remainder to B. in tail, remainder to A. 
in fee, and A. ſurrenders to B. who dies without iſſue, and then 
A. enters; his heir ſhall not have exccution for the remainder in 
fee; for it was executed. 1 ol. 885. J. 35. 2 | 
If a remainder be limited by fine to huſband and wife, and the 
heirs of their bodies, and one dies, then the particular eſtate de- 
termines, aud the ſurvivor enters; the iſſue ſhall not have 
execution afterwards, tho' he claims as heir of both bodies. 
3 Kol. 88 ö. J. 25. „ | 
If, to huſband and wife, and the heirs of the hnſband, who ſur- 
vives; his heir ſhall not have execution. 1 Kol. 885. J. 50. 
If a fine be executed by entry or ſcrre facias, the execution 
extends only to the eſtate in poſſeſſion; and not to the remainder. 
Tho' the laſt remainder be to him who has the poſſeſſion : as, if 
a fine be to A. in tail, remainder over to others for life, remainder 
to A. in fee, and the remainders for life ceaſe, whereby A. has the 
tail and the fee together; if he ſues execution, he can ſue it only 
for the tail. 1 Kol. 886. J. 25. . 
But, if the fine or eſtate be avoided before execution, it ſhall 
never be. executed: as, if tenant in tail takes a fine of A. and 
thereby renders to B. for life, in tail, or in fee, and dies before 
roclamations paſſed, or entry of the conuſee ; whereupon the 
iſſue enters; the conuſee ſhall not have a ſerre facias againſt the 
iſſue to execute the tine, tho' the proclamations afterwards paſs, 


Pl. Com. 437. 6. | 
(B) Execution by the King, 
(B. 1.) By Capias pro Fine, or Capias Utlagatum. 
HEN judgment is given that the plaintiff or defendant 
capiatur, &c. a capias pro fine lies for the fine due to the 


king. Vide Information, (D. 7.) Vide poſt, (B. 2.) 
For Capias Utlagatum, Vide Utlagary. Jide poſt, (B. 2.) 


EXECUTION. 


(B. 2.) When any in Execution for the King ſhall alſo be ſo for 
TRE | the Party. 

If a man be taken by a capias 10 fine within a year, and a capias 
lies in the ſame action for-the plaintiff, the party taken upon the 
capias pro fine, ſhall be alſo in execution for the plaintiff, if he 
pleaſes, without his prayer. 5 Co. 88.4, 1 Kol. 895. J. 50. 
Bridg. 7. 14 H. 7. 15. | 8 
So, if a capias does not lie for the plaintiff in the ſame action, 


upon the capias pro fine ſhall remain in execution for the plaintiff, 
5 Co. 88. b. Bridg. 7. 5 1 

So, if he be not taken upon a capias pro fine, till after the year, 
when the plaintiff is put to a ſcire facias. 5 Co. 88. . | 

And in ſuch caſe he ſhall be in execution for the plaintiff 
before. that he be for the king. 2 Rol. 158. J. 7. 3 
And tho! the fine, and proceſs thereon be pardoned. 1 Leo. 5 f. 
-" Bride, 7. | 

Bur where the party is not taken upon a capias pro fine within 

the year, or a capias does not lie in the ſame or Tha for the plain- 
tiff; the party ſhall not be in execution for him, without prayer. 
5 Co. 88.6, 1 | . | 


many. 1 Rol. 896. J. 2. | 

So, if taken upon a capias pro fine, where the plaintiff takes 

execution by elegit, 1 Leo. 51. 5 Th 
So, if the defendant be taken upon a capias utlagatum, after 

Judgment, within the year; he ſhall be in execution for the plain- 

tiff, if he will, without prayer. R. 5 Co. 88. a. Mod. 566. Tel. 20. 

J Rol. 89 5. l. 20. Bridg. 7. | 


execution for the plaintiff. X. 5 Co. 88.6. 


laches be in him in the contintance of his proceſs: for as the king 
bas benefit by his ſuit, he ſliall have advantage by the king's ſuit. 
R. 5 Co. 88. a. : 5 
do, if he be taken upon a capias utlagatum after the year, the 
plaintiff prays that he may be in execution for him; it ſhall beſo. 
Am. 5 Co. 89. 6. A 
So, if taken upon a capias utlagatum out of B. R. where judg · 
ment was athrmed upon error, Cro. EI. 706. 

but a party taken upon a capias utlagatum ſhall not be in execu- 
tion for the plaintiff, unleſs he ſo pleaſes. Per 2 J. Gatudy cont. 
C. El. 8 50. KR. 1 Rel. 895. J. $0. | | 

Or, if taken after the year, he ſhall not be ſo, without the 


Deb. 1 Rel. 895. 1. 25. 


(B. 3.) Execution for a Debt to the King. 


but only 4 feri facias, &c. yet upon his prayer, the party taken 


Or, if oneonly be taken, where the judgment was joint againſt 


Tho' his body never was brought into court, or committed in 


Tho' by the common law no capzas lies for the plaintiff; if no 


prayer ot the plaintiff. Adm. 5 Co. 89. b, Semb, cont, Cro. El. 706. 
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(B. 3.) 
To what 
thing it 


How a man becomes indebted to the king, Jide Dett, (G. 2 Vide Det, 
| | 1 


v1 EXECUTION. 


By the g. 33 H. 8. 39. All obligations and ſpecialties for any 
cauſe concerning the king, ſhall be taken domino reg: ; and ſhall 
be of the ſame force and effect as a ſtatute ſtaple, 1 

And all proceſs, judgments, executions on the ſame ſhall be of 
the ſame effect againſt all bound, their heirs, ſucceſſors, execu - 
tors, and adminiitrators, and no other, as on a ſtatute-ſtaple. 

By the common law, before that ſtatute, the king had power 
to take execution againſt the body, the land, and the goods of his 
debtor, or accountant to him. 3 Co. 12. 6. Vide Dett, (G. 2, &c.) 

Tn the hands of the heir, or of a ſtranger. ide Det, 
(G. 5, 6.) 

2 the king ſliall be preferred before a ſubject, for his debt. 
Vide Dett, (G. 8.) © ; | 

But by the /. M. Ch. 8. Nos non ſeifiemus terram aliquam, aut 
redditum, pro debito noftro quamdiu catalla debitoris ſulſiciunt, aut 

ige paratus fit ſatisfacere. | | EL 
And therefore, if the goods of the king's debtor appear ſuffici- 
ent, the ſheriff ought not to extend his lands in the hand of him, 
his heir, purchaſer, or terre-tenant, 2 f. 19. | 
And if the executor, or heir has aſſets, by the courſe of. the 
 exchequer, proceſs does not go againſt the purchaſer. Dy. 67.6. 


11 Ma 2. 


(B. 4.) Since the %. 33 H. 8. 39. the uſual proceſs for the king's debt 
2 is an extend! facias; whereby the ſheriff is commanded quod per 
_— ſacramentum, Sc. inquirat que & cujuſmodi bona & cujus pretii 
By extends fabuit, Fc. IT fe bona, Sc. non ſufficerent, Ac. tunc per ſacramentum 

facias, inquirat que terras & tenementa & cujus valoris, Qc. & en extendi 
Vide py, faciat, A. & capiat freediftum debitorem, Ec. 2 Inft, 19. 


AY ow * * the ame ſtatute ſuits in the ſeveral courts for the king's debts 
Staple, ſhall be under the ſeal of the ſeveral courts, by capias, extendi facias, 


(L. 5s.) Jubpena, attachment, and proclamation, if need be, or otherwiſe 
as to the ſaid courts ſhall be thought expedient for the recovery 
of the king's debts. *' | | 

A judgment recovered by a ſubject, though not completely 
executed. hall be preferred to the king's extent, ſued out pol- 
terior to the judgment. 2 ]. Rep, 1294. et vid. ft. 33 H. 8. c. 39. 
7 = | 
/ *do., if an aſſignment be made of a bankrupt's effects, before 
the iſſuing of the extent, they are protected againſt it. Vid. 
Long 415. (399. | EY | 
[Ou execution of an extent a perſon muſt anſwer all queſtions 
tho” allecting his intereſt, if they do not ſubject him to penalties 
or fortciture; or attachment itſues. R. v. Newel, H. 6 Ain, 
Parker 26g. ] | 5 | 

[II perions do not attend execution of extent, a new one ſhall | 
be ordered and they to attend; and they may be charged with 
cvits. N. v. Wood, M. 7 Ann. Parker 271.] 

{"Tho'a ire facias has iflued on a bond, yet an immediate 
extent may afterwards iſſue, and the king may proceed on one, 
or on both, | Rex v. Blundlell, ia Sc. P. 1721. Gund. 74.] A 

: be 2 D» 
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ton Aire feci returned to ſcire facias, and rules given, if des 
ſendant does not appear and plead, extent may iſſue without 
judgment previous thereto; or judgment for the king may be 
entred. R. v. Donithorne, H. 23 G. 2. Parker 94.] :; | 
Ion a bond from a man, as ſecurity for another to whom 
the crown's money is intruſted, a ſcire facias ſhall iſſue, Rex 
v. Yale, in Sc. H. 1719. Banb. 58.) OY 

[On a dormant extent (tho? an inquifition has been taken) no 
proceſs ſhall iſſue without motion, Rex v. Robinſon, in Sc. P. 
1720. Bund. 62.] | : 

[A ſtranger has a right to prove his property in goods taken 
by extent, on taking the inquiſition, without being put to 
plead; and if refuſed, and the extent and inquiſition returned, 
they ſhall be ſuperſeded, and a new extent of the ſame date iſſue. 
Bulley v. Blommant, T. 1727. Bunb. 233. 5 


After inquiſition taken, all lands and tenements found in the (B. 3.) 
ſeiſin of the debtor are to be extended by the ſheriff. What lande, 

So a term for years alſo may be extended. 2. if it ought hear = agg 
not to be fold? Lane 50. 5 + 2005 OE 
| [The court will not ordet lands ſeized under an extent to (C. 14.) 
be excepted out of an extent to iſſue on a ſubſequent judgment. 
R. v. Jones, H. 17 G. 2. Parker 52.] | | 

If goods are ſeiſed upon an execution for the king's debt, 
they ought to be appraiſed before ſale. Mad. 640. . | 

[If on an extent, an inquiſition is taken, and a term found, 
and defendant plead to it, and it is found for the crown; 
there ſhall not be a venditioni exponas, but an injunction ſhall 
iſſue to put the crown in poſſeſſion. Rex v. Raculins, in Sc. H. 
1720. Bunb. 71.] | 2 

If the king has judgment in a ſcire facias upon a recognizance _ 
for ſurety of the peace, he may have execution agaiuſt the 7 
body, as well as the land of the party. 1 Rol. 897. J. 20. 

If a man pleads a title by extent, he ought to ſhew, when 
it 2 out of what court, and whether it was upon inquiſition. 
2 Rol. 11. | | = 


(C) Execution for a Common Pezſon; in Per- 
| | ſonal Actions, 


1 What, by the Common Law. 


Y the common law, execution upon a judgment or recog- 
nizance for a common perſon was generally by levari facias 
commanding the iheriff, quod Jevari faciat de terris & catallis, 
Sc. the debt. 3 Co. 12. 4. 2 Inft. 394. 3 
Or, by ſieri facias, commanding the ſheriff quod feri faciat 
die bonis & catallis, &c. 3 Co. 12. a. wo, 
So in actions vi & armis, execution might be made by a 
*0pias ad ſatizfaciendum. 3 Co. 7 a. Jide pat, (C. 9.) | 
1 | 


* 


So 


0 Jo rom. 


So in an action againſt an heir, upon an obligation or 
other lien of his anceſtor, execution would be againſt the 
lands and tenements which the heir had by deſcent. 3 G. 


t2.b. Vide Aſets. 
| (C. 2.) What not. 


hut, by the common law, execution never was againſt the 
lands or tenements of the party at the ſuit of a common perſon, 
except in the caſe of an heir. K. 3 Co. 11. 5. Sc. 1 Infe. 394. 
Nor againſt the body of the defendant, except where he was 
charged with force by an action vi £& armis. 3 Co. 11. 6. 12. a, 


+ By the J. What by Statute.+ 
. 2. 18. | 
It may be by eleg# to the ſheriff to extend and deliver to the plaintiff all the goods of the 


- (beaſts of the plough excepted,) and one moiety of his lands. Jide pe, (C. 14.) 
PY % the . 11 E 4 agg a — — execution may be againſt body, if tbe 
goods, c. are not ſufficient. ; | | 
And, by the ff. M. e. 11. againſt the body in account, 
And by the y 25 Ed. 3+ l. F. ab. 17. in debt. 


(C. z.) Execution againſt Goods and Chattels. 


(C. 3.) By the levari facias the ſheriff may levy the debt of all the 
, o 

By Levari goods and chattels of the defendant. 

Jacias. So he may take the emvlements, and all preſent profits of hiz 
Fide Procgt, land. 3 Co. 11. 6. | | | 

(E. 4)  S$o, the rents. Pl. Com. 441. 4. | 5 : 

So goods attached, (where by cuſtom goods at the com. 
mencement of the ſuit may be attached to anſwer to the plain- 
tiff if he recovers,) may be taken in execution, ſubject to the 
attachment. &. 1 Rl. 893. J. 40. „ | 

But upon a lebari facias the ſheriff cannot take the defen- 
daut's lands to deliver in execution; tho' the writ ſays de territ 
E catallis. PI. Cem. 441. a. 

Lea lies not tor a tee-farm rent, the remedy is by diſ- 
trets. Lupton v. Barker, P. 1741. Bunb. 348.] | | 


80 So by a fieri facias the ſheriff may take all goods and ehattels 
(C4) of the defendant, which he may take upon the lwvari facias: 


_ F tor the e facies includes the levart facias. 2 Inſt. 394. 

What do he may take and fell an annuity of gol. per annum granted 
thi.gs may by the king, for years, to be paid by the receiver of the court; 
he raken. ſor it is in the nature of a rent-charge. R. 2 Cro. 79. . 


Jide Proc:ſs, 


(E. 5. 5. So he may extend, or fell a term for years. 8 C. 171. 4. 


So he may cut down, and fell corn growing on the land: 

for the leſſee has an intereſt in it. 1 Sal. 1 5 

So, utenſils for trade erecteu by the defendant, tho' fixed to 

the land; as, coppers, fats, pavements, &c. R. 1 Sal. 368. 
Vide infra. | x ob : | | 

And after ſale the defendant ſhall not have his term again, tho' 

_ the plaintiff be ſatisfied hjs debt by the profits. R. Mo. 873. 

| : | So, 


D X ES UT I O N. 


ſuit of C. for the property is not veſted in B. nor in the ſheriff, 
| oY OE” 5 | 

: Bur tho ſheriff upon a fieri facias cannot take things fixed to 
the freehold, as doors, windows, c. Vide Biens, (B.) 

Nor furnaces, coppers, Sc. fixed. Dub. 1 Kol. 89 f. J. = 
R. cont. 1 Sal. 368. if erected by the defendant for the uſe of his 
trade. Vide ſupra. | 5 
Nor hearths, chimney- pieces, Sc. put up by the defendant for 
the uſe of the houſe and not for his trade. R. 1 Sal. 368. 

So the ſheriff cannot take goods in pledge. 
Or, demiſed to another. Dy. 67. 6. in marg. 
execution. R. Sho. 173, R. 3 Mod. 230. ; | 

So he cannot take the goods of a ſtranger : for he is to take 
the goods of the party only, at his peril. * And if a bailiff on a 
H. fa. againſt the goods of A. take thoſe of B. an action of treſpaſs 
lies agaiuſt the ſheriff, Doug. 40.* Ta 5 
And if there are joint partners, and execution againſt one; 
the ſheriff can take only his ſhare. R. SA. 174. can fell only 
his part, tho' he ought to ſeize the whole. R. 1 Sal. 392. 

* If on an execution againſt one of two partners, the partner- 


* 


pay over to the other, a ſhare of the produce proportioned to 
his ſhare in the partnerſhip effects, to be aſcertained by the 
maſter. Doug. 650, (628.)* 185 

So, if execution be upon a judgment againſt a corporation, he 
cannot take the goods of a member of the corporation, which 


only. 1 Kol. 920. J. 50. 25 
An execution againſt the goods of a bankrupt, taken out after 
his certificate is ſigned by his creditors, and before it is allowed 
by the chancellor, is valid. 1 Term Rep. 361.* | 

| [Nothing can be taken in execution, that cannot be ſold; as 


- [Bank-notes, c. cannot be taken in execution. IId. 


Dong. 231, (219.*) | | | | 
Where two writs of eri facias againſt the ſame defendant, 
are delivered to the ſheriff on different days, and no ſale is ac- 
tually made of the defendant's goods, the tirſt execution muſt 
have the priority, even tho' the ſeizure was firſt made under the 
ſubſequent execution. 1 Term Rep. 729.* 
* But where the ſheriff has given a bill of ſale to the perſon 
_ claiming under the ſecond execution, this entitles the latter to 
have his debt, and the ſheriff is liable to the plaiutiff who deli- 
ered the firſt writ, 1d. 731. a.* F 
„ | | EE” 


80, if goods are taken in execution at the ſuit of B. and the 
ſheriff returns nulla bona; they ſhall be afterwards taken at the 


Nor goods taken, and in cuſtody of the ſheriff, upon a former | 


ſhip effects be taken and ſold, the court will order the ſheriff to 
he has in his natural capacity; but the goods of the corporation 


deeds, writings, c. Francis v. Naſh, T. 7 G. 2. B. R. H. 63. 


If the plaintiff cannot find ſufficient effects to ſatisfy his judg- 
ment, the court will order the ſheriff to retain for his uſe, money 
which he has levied in an adtion at the ſuit of the defendant, 
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C. 5.) 
How the 


Heriff ff ſhall 


proceed 
upon its 


ICN | 


Inis was 


the houſe of 


EXECUTION. 


After a fori facias delivered to him, the ſheriff may enter the 
bouſe of the defendant, when the door is open, and ſeize the goods 
of the defendant there found. R. 5 Co. 92. a. g 

Or, the houſe of a ſtranger. Semb. 5 Co. 92. 2 Cre. 486. 
Cro. El. 759, gog. Vide poſt, (C. 12.) 

And this, by night or by day, if the door be open. Sm, 


5 Co. 92. 2 Cro. 486. 


But if it be the houſe of a ſtranger, he ought to aver that the 
goods were there. Semb. Lut. 1434. 

If the houſe be open, and the ſheriff enters, he may afterward 
break an inner door to take the goods. R. Pal. 54. 

And he need not aver that the goods were there. Pal. 54.“ 

So, if the goods of H. are conveyed into the houſe of B. to avoid 


the defcng. àn execution, the ſheriff upon a Ferri facias againſt A. _ break the 
ant kim bhouſe to make execution. R. 5 Co. 93. a. 


ill], 


So, if the ſherifly, Sc. enters, and takes goods 1 in execution, 
and the party locks up and impriſons the bailiffs, Oc. in the houſe; 


the ſheriff may break the houſe to deliver the 5 R. 2 Cre, 


556. Pal. 53. 2 Rot. 137. 
So the ſheriff may make ſale of goods in execution, without any 
appratiement of them. | 
So he may, tho' a ſuperſedeas be delivered to him after the goods 


were ſeized into his hands. Per 2 J. Mo. 542. 


If, upon ſale by the ſheriff, money remains in his hands be- 
yond the debt, the ſhenfi may Keep it till the defendant de- 
mands it, and need not deliver it to the defendant before requelt, 


N. Noy. 59. 


But the ſheriff c cannot break a houſe to- make execution upon 
goods, or body. R. 5 Co. 92. Cro. El. gog. Ms. 668. Tel. 28. 

Neither can he open the door, tho? it be only latched. 

Or knock, and when the door is a little opened, thruſt in 
with violence. N. Hob. 62. 

Nor uſe a capias uilagatum to execute a  latitat. R. Hob. 26. 3. 

Nor take ſeveral different chattels, when one is ſufficient for the 
debt. N. Noy. 59. 

So the ſheriff ought not to deliver goods taken in execution to 
the plaintiff himſelf; but ought by fale to levy the debt. K. 
Cro. Al. 504. | 

So he ought not to re-deliver them to the defendant, if he pays 


only part of the debt. Semb. 2 Vent. ga. 


So he cannot detain them till the money to be levied, and alſo 
the chage of keeping them, be paid; for tho? the ſheriff may 
make immediate ſale, and the keeping is in favour of the de- 
fendant, for which he ought to make amends, yet this ſhould 
be by 1 and not by detainer till ſatisfaction. Send, 
Lui. 144 

[Poundage, and other neceſſary charges, may be levied out of 


a penalty. Barnes 198. ] 


In actions on ſimple contracts and judgment for a debt ceriain, 
the expences of levying muſt be paid by the plaintiff y ſo that, if 
the ſheriff Os” the plaintiſl is the * W under 

29 


EXECUTION. 


g El. c. 4. which regulates ſheriff's fees: but where the judg- 
ent is for a penalty, the defendant muft pay the expences of 
vying, and is the party grieved, if the ſheriff over-charge. 
Term Rep. 157.* 5 as 
„Nothing but the poundage can be taken by the ſheriff 
nder the 29 El. c. 4. for levying an execution. Id. 148.* 

Yet, after the money levied, the ſheriff may pay it to the 
plaintiff, Dub. 3 Lev. 204. | 5 

[After execution, tho' on judgment for a penalty, the court 
annot refer to prothonotary, to examine into money due, and 


þcder reſtitution of ſurplus. Barnes 204.] — 


em, without other direction. Mod. Ca. 295. | 

Tho! his office be determined before the tale. Mod. Ca. 299. 
N. 1 Kol. 893. J. 50. | | | 5 
So he may ſel} a term for years. 4 Co. 74. = 
And it is ſufficient to recite, that the party was poſſeſſed 
e termino diverſorum annorum, without ſhewing the commences 
ment, or end of the term. K. 4 Cs. 74. a, | 
And if he miſtakes the date of the term, if the bill of 
le has general words, viz. all the defendant's intereft, &c. it 
gs ſufficient. K. 4 Co. 74. 4. | 


de afterwards reverſed, E. 5 Co. 90.6. KN. 2 Cro. 246. for 
he money only ſhall be reſtored. R. Dy. 363. a. If the fale 
as to a ſtranger. Tel. 180. Otherwiſe, if the ſale be upon 
an elegit, Vide poſt, (C. 14.) tres | 

If defendant is in cuſtody on a ca. /a. and a f. fa. is taken 
out, the ſheriff under that may ſeize a leaſehold ; and if after the 
return he ſells it, 2 no continuance of the writ of execu- 
tion, nor any writ of wenditioni exponas, the purchaſer gains 
a title; and this whether the ca. /a. and fi. fa. are in the ſame 
county, or not. Feanes v. Wilkins, II. 1748. 1 Yezey 195. 

But a ſale of a term by the ſheriff, who miſtakes the date, 
Tec, ſhall be void. R. 4 Co. 74. e | 


The ſheriff need not return a writ of fieri facias. Vide Re- 
torn, (F. 1, &c.) - | 


i dal, 323. K. 1 Sid. 407. : 


the writ, when defendant has not lain two months in priſon, he 
muſt return, he las levied, Sc. but if he does not make his return 
till after defendant has lain two months in priſon, and thereby is 
become a bankrupt prior to the time of executing the execution, he 


20. Coppendale v. Bridgen, T. 32 & 33 G. 2. 2 B. M. 814 ] 
The court will order the ſheriff to bring into court money 
levied by him on Feri. facias. Thompſon v. Dempſter, M. g G. 4. 

E. K. H. 180.] | | | 
| | Or 


When the ſheriff has taken goods in execution, he may ſell 1 


* 


6. 
S 
ſhall ſe}. 


And a fale by the ſheriff continues good, tho' the judgment 


(c. 7.) 


How he 


But if the ſheriff returns, goods ſeiſed to the value of the debt, ſhall make 
he ſhall anſwer for ſuch value to the plaintiff. Mod Ca. 299, the return, 


[If theriff levies money, and makes his return at the return of 


muſt return nulla bona. Cooper v. Chitty, M. 30 G.2. 1B. M. 5 
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- ſheriff to ſell. R. 1 Rol. 894. J. 5. but Semb. that upon a 


- Mol. Ca. 295+ | 
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Or debt lies * him for the money. Fide Det, (A, 1) 

Tho they be afterwards reſcued from him; for he cannot te. 
turn the re/cous. Mod. Ca. 296, 299. R. 2 Rol. 57. 

*Where a perſon againſt whom a writ of . fa. is taken out 
is in poſſeſſion of goods under a deed which was given in conſide. 
ration of an antecedent debt and a ſmall annuity payable there. 
from, the ſheriff may, notwithſtanding, return nulla bona, if it 
appear that the memorial of ſuch annuity was not regiſtered ac. 
cording to the directions of the annuity act 17 G. 3. c. 26. be. 
cauſe in that caſe the deed is abſolutely void. 2 Term Rep. bog. 


If the ſheriff returns, remanent pro dęfectu emptorum, the plain. 
tiff ſhall have a venditioni exponas. 1 Sal, 323. 1 Sid. 409, 
[No venditioni exponas ought to iſſue without motion. Per 
Price B. Rex v. Reeve, in Sc. T7. 1719. Bunb. 4 6. | 

If the former ſheriff made ſuch return, the new ſheriff 
ought to make ſale upon the wendition! exponas. 1 Kol. 894. 
5. 4 Leo. 20. "9 | | 

Tho' the writ be to the new ſheriff that he cauſe the former 


diſtringas nuper vicecomitem quod venditiont exponat, the old ſherif 
may ſell. Med. Ca. 295, 299. 1 Sal. 323. | 
There are two forms of the diftringas nuper wicecomitem; the 

one, that the old ſheriff all /ell, and bring the money into cour, 


The other, that ke /ell, and deliver the moncy to the new fherife 
\Bfod. Ca. 205, 299. 1 Sal. 323. 2 Rel. 37. 

And both are compulſive and do not give authority to {ell 
Mod. Ca. 295. ; 

For he cannot return upon a diſtringas nuper vicecomitem, quid 
remanent pro defectu emptorum. Mod. Ca. 296. . 

But if a ſuper/edeas comes to the ſheriff, he cannot afterwards 
ſeli without a venditioni exponas; for the ſale ſhall be void. I. 
1 Rol. 894. JI. 10. 3 . . 

Yet a venditioni exponas ſhall go for the ſale of goods levied 
before the ſuper/edeas. Dy. 99. a. el. 6. R. Cro. El. 597. ecuti 

And he may ſell before a /uper/edeas tho' he be out of his office, aſa: 
without a venditioni exponas. Per Holt. Mod. Ca. 29g. 

If a ſheriff Jevies money, but does not return his writ at all; 
the ſale after a venditioni exponas to the new ſheriff ſhall be good. 
R. 1 Rol. 893. J. 50. | | | 

If the ſheriff levies money of the defendant to the value of 
the debt, the defendant ſhall be diſcharged againſt the plaintif, 
; og the money never comes to his hand. Med. Ca. 297, 299 

2 Ko. $3. | : 

And he — plead ſuch matter for his diſcharge, in debt al- ; 

ferwares upon the judgment. 2 Lev. 203, 
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(C. 9.) By Capias ad Sari faciendun. 


So execution may be by capias ad ſatisfaciendum againſt the (c. 9.) 
body of the defendant, in all caſes where a capias ad re/pendendum When it 
es in proceſs. 3 Co. 12. a. | lies, 
And therefore, in all actions vi et armis, as in treſpaſs, c. 
or there a capias lies in proceſs at the common law. 3 Co. 12. a. 
de ante, (C. 2.) | | 

[If defendant oniits to plead a miſnomer, he may be taken 
n execution by the wrong name. Crawford v. Satchwell, M. 

8 G. 2. Srr.-1218.] | | 

It the principal otters himſelf in diſcharge of the bail, and the 

plaintiff doth not accept him, yet he may atterwards have a captay 


zd /atisfaciendum againſt him; tor the refuſal was not a diſcharge, 
but a forbearance. 1 Kol. 898. J. 45. 


So, at common law, the king may have execution by capias. 
ide ante, (B. 3, &C.) | | LY 
So, by the courſe of the court, a capias lies upon a judgment 


againſt bail in a /cire facias upon a recognizance in B. R. / ĩde 


U atl, (R. I I.) 


If ca. ſa. is made returnable wrong (as in vacation- time) yet 


the writ is not v] but only liable to be ſet aſide on motion, for 
irregularity. Campbell v. Cumming, T. 1 G. 3. 2 B. M. 1187.] 


But a capias does not lie againſt bail by recognizance in C. B. 


dr in an inferior court. Vide Bail, (R. 11.) 


Or againſt bail in B. R. on a writ of error in the exchequer. 
ide Bail, (R. 11.) | = | 
So a capias ad ſatisfaciendum does not lie upon a recognizance in 

hancery; for no capias is given on a ſcire facias, by any ſtatute; ' 


and it does not lie by the common law. R. 1 Rol. 897. J. 30. 
K. Dy. 306. a. Dub. 2 Bul. 63. | Eu; 


So a capias does not lie upon judgment againſt a garniſhee in 


detinue : for he is no party to the ſuit. 1 Kol. 896. J. 50. 


So, if a woman recovers damages in dower, ſhe ſhall not have 


execution by capias ad ſatisfaciendum; for no capias lies in pro- 
ceſs. 1 Rol. 898. J. 2. | 5 4 N 


So in all. caſes, where a capias does not lie in proceſs, no ex- 


ecution ſhall be by capias ad ſatisfaciendum ; as, in an aſſiſe of 
nuſance. Sho. 74. | 


So a capias did not lie againſt a prior, Sc. in treſpaſs, or 


other action. 1 Rol. 898. J. 20. 


So, if the plaintiff ſues a /cire facias within the year, (tho' hie 75 
need not, ) he cannot afterwards have a copia; before judgment in 
the /cire facias. R. 1 Rol. goo. I. 25. ; 


If defendant renders himſelf, and afterwards brings error, and (C. 10.) 
has a /uper/edeas, but does not thereupon find bail, the court, When the 
upon the prayer of the plaintiff, may commit in execution, tho? deſfendant 


3 f | ſhall be in 
the record be removed. 1 Rel, 896. J. 10. executiun. 


- 


So, 
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(C. rr.) 
When not. 


ian 


So, if a man be arreſted upon a capias ad ſatisfaciendum, he ſj; 
be in execution before the return of the writ. 1 Rol. 910. J. z 

*The court will not ſet aſide an execution ſued out befare, hy 
executed after the allowance of a writ of error ſerved on the ſhe. 
riff and the party, if the plaintiff in error has not regularly pu 
in bail; otherwiſe, if he has. 2 Term Rep. 44.“ 

If the defendant be in the cuſtody of the ſherif, and anothes 
writ of capias ad /atisfaciendum is delivered to the ſheriff, again 
him, he ſhail be in execution immediately upon the ſecond wri; 
without actual arreſt. R. 5 Co, 89. | | 

* A creditor may lawfully enter a detainer againſt his debtqy, 
who is in fact reſident within the walls of the Fleet, though le 
be not there by coinpulſion, 3 Term Rep. 392.* | 


So, if the defendant be in priſon for a crime, by leave of the 


court he may be charged in execution. Ray. 58. 1 Sid. 154, 
And tho' he be charged without leave, which he ought not v 
be, yet he ſhall not be diſcharged. . Ray, 58. 1 Sid. go. 
If the defendant be in priſon before judgment, in the priſon a 
the ſame court where the judgment is; the plaintiff may pray, 
tuat he may be in execution, and a cermzttitur ſhall be entere! 
on the roll, and then he ſhall be in execution. 1 Rol. 895. J.; 
Or, if he be in another priſon, he ſhall be brought up bj 
habeas corpus, and committed in execution. 1 Rol. 895. J. 40. 
So, if there be judgment in a /cire facias againſt him, and; 
or 4 years afterwards he is in priſon for another cauſe, he my 
be brought into court by habeas corpus, and charged in execution 
1 Kol. 896. J. 5. | 1 
If a defendant be taken upon a capras pro fine, or a capias ut 
lagatum, he ſhall be in execution for the party, if he will. Ji 
ante, (B. 2.) 1 . 
[Defendant diſcharged by ſaperſedeas before judgment, ma 


afterwards be taken in execution. Barnes 376.] 


But, without prayer, or a habeas corpus and a committitur upo1 
the roll, he ſhall not be in execution, tho' the judgment was 1 


B. R. and the defendant at the ſame time was priſoner in the 


Aar/halſea of the marſhall for another cauſe. R. i Rol. 895. l. , 
Or, if the judgment was in C. B. and he at the time was pri 
ſoner in the tlect. Es bo | 
Tho' he was priſoner at the ſuit of the plaintiff, in the ſam 
action, for want of bail. K. 1 Kel. 894. J. 52. 
Tho' the warden of the Fleet informs the chancelior, or C. J 
that he is a priſoner there, and the court commands him to 
detain him till judgment ſatisned. R. 1 Rel. 895. J. 15, 4 
Ny. 306. a. SE 
Tho' a habeas corpus be granted for him, and the warden + 
turns, that he is /angaidus. 1 Rol. 894. J. 45. ; 
Tho' a ſpecial writ be directed to the warden, to detain him 
for he ought to appear in cod et upon the Ha, cor ws, and thi 


be oppoſed, whether he be the tame perſon. K. 1 Rel. 8941 2 


- 
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So, if a defendant be committed in execution upon a writ to 
the ſheriff of Middleſex, he ſhall not afterwards be charged in ex- 
ecurion upon another writ to the ſheriffs of Lenden: for they are 
different counties, and diſtinct priſons, tho* the ſame. perſons 
are ſueriffs of both, and Newgate is the priſon for both. R. 
1 Rol. 894. J. 25. | | 
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So, if a defendant taken upon a capias ad ſatisfaciendum be | 


brought into court by the ſheriff, he ſhall not be committed in 
execution, if the plaintiff does not pray it. R. 1 And. 118. 

And he ſh-ll be diſcharged out of the cuſtody of the ſheriff 
alſo, if the ſheriff does not pray the contrary. 1 And. 118. 

[Defendant diſcharged by ſuperſedeas after judgment, may not 
afterwards be taken in execution. Barnes 375, 376] 5 

* If the plaintiff recover a judgment againſt two defendants ia 
B. K. and one of them bring a writ of error in cam. fracc. the 
plaintiff cannot charge the other defendant in execution, till the 
record be remitted into B. R. notwithſtanding the writ of error 
might have been quaſhed immediately, es. not brought by 
both defendants. 2 Term Rep. 737. | 

* Where a ca. ſa. is returpable againſt the principal on a parti- 


cular day, before which a writ of error is allowed and ſeryed, 


WS that operates as a ſuperſedeas to any proceeding againſt the bail, 
Ws tho the ca. /a. has lain four days in the office, before the allowancg 


of the yrit of error, 3 Term Rep. 390.* 


If a bailiff, &c, puts his hand, c. upon the party, ſaying that 
he arreſts him; it ſhall be a ſufficient arreſt, without ſhewing 
him the warrant, and without ſaying, at whoſe ſuit he was arretted, 
if he does not aſk it. K. 2 Cro. 485. Semb. cont. 6 Co. 54. 9 
Co. 69. a. OS | | | 

90, tho? the bailiff has the warrant in his pocket. R. 2 
Cre. 486. | e | 

Or has two warrants in his packet, and daes not. ſay upon 
which he arreſts him; for he ſhall be arreſted upon both. &, 
2 Cro. 486. 6 | ö 


So, if a bailiff gives a warrant to his ſervant, who, by his 


command and in his preſence, puts his hand upon him, and ſays, 
J arreſt you. Dub. per Holt, Mad. Ca. 211. To 


So, if a ſervant goes into another room out of the preſence of 


| the bailiff, who waits at the door and there arreſts him. Dub, 


per Holt, Mod. Ca. 211. | T- 

So, if the bailiff only touches him, and ſays, that he arreſts 
him. 1 Sal. 79. | 3 

So, if B. be arreſted, and in cuſtody of the ſheriff, upon 
meſne proceſs, and afterwards a capias utlagatum be delivered to the 
ſberiſf againſt B. without an actual arreit, he ſhall be in cuſtody 
upon the capzas utlagatum z and if he eſcapes, the declaration ſhall 
lay, that he was arreſted upon it. R. 5 Co. 89. 42. 

But, if the party requires it, he ought to thew the warrant, 
tell at whoſe ſuit, for what cauſe, by what proceſs, and in what 
cowt returnable the arreſt is made; otherwiſe it will be wrongful, 
K. 6 Ce. 54. 9 Co. 69. 4. e 7 


A 


(C. 12) 
An arreſt, 


what ſhall 


80 
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So words only do not make an arreſt : and therefore, if a bailif 
fon. { arreſt, and does not touch him, tho' he be beat off by a 
{word or other weapon, it is no arreſt, K. 1 Sal. 79. 

[The officer cannot juſtify breaking open the window or out. 
ward door, but if once in the houſe, he may break open inward 
doors. Fofler 319, 320.] 

[ Only the occupier and his family, whoſe ordinary reſidence is 
there, have this privilege. The houſe of another i is not the caſtle 
of a ſtranger. /bid.] 

The ſheriff may enter the houſe of another where the party is, 
if the door be open, to make an arreſt. R. 2 Cro. * R. 
5 Co. 92. 4. Vid ante, (C. 5.) 

Tho! it be at 6 o'clock at night. R. 2 Cro. 486. 

So, upon an attachment againſt him, he may break the houſe to 
take him. R. 1 Kol. 336. 

So, if a man arreſted eſcapes into an houſe, he may break the 
houſe to retake him. R. Pal. 53. 

So, if a window be open, and the bailiff arreſts him at the 
window, and then the party eſcapes ; the bailiff may break the 
bouſe to take him. K. Pal. 53. 2 Rol. 138. 

But upon information that his priſoner fled into the houſe of B. 
he cannot enter, and, upon denial of the keys of a cheſt, break 
it open, if he be not in the cheſt ; for he takes it upon him at his 


peril, R. 2 Rol. 564. J. 15. 


(C. 1) Tf a man taken upon a capias ad ſatisfaciendum ſatisfies the debt, 
— the ſheriff may diſcharge him. Dub. Cro. El. 404 If the pay - 
aan be dif. ment be to the ſheriff, Dub. 2 Lev. 203. 
charged. So, if a ſuperſedeas of the proceſs comes to the ſheriff. 

So, if a capiar ad ſatisfaciendum comes to the ſheriff, and be- 
fore an arreſt upon it, the defendant pays the debt to the ſheriff; 

he ought not to be afterwards arreſted. Semb. Cro. El. 404. 

But a man in execution ſhall not be diſcharged upon affidavit, tho 
there be cauſe ; but ought to have a ſuperſedeas, or other matter of 
record. Pr. Reg. tit. Execution. 

[If defendant ſurrenders in diſcharge of bail, and plaintiff does 
not proceed againſt him, he may have a era to the execution 
the fourth term after, both incluſive. Smith v. Green, P. 1723. 


Bunb. 128.) 
[If plaintiff is rendered in vacation, it ſhall be conſidered as of 


the preceding term. Barnes 386. 

[If defendant ſurrendered in diſcharge of bail, is afierwardy 
without notice tv plaintiff, removed to the Flt, and next term 
plaintiff charges him in execution as a priſoner in B. E. the court in 
the term after will grant him a ſuper/edeas ; for plaintiT ſhould have 
aſked to ſee him, and priſoners ſhall not be obliged to give notice 
of removal. Filles-v. Allen, P. 14 G. 2. Str. 1153. 

If defendant after judgment ſurrenders, and lies two terms, 
without being charged in execution, during which plaintiff brings 


W on the judgment, and recovers, and *. lies two terms 
more 
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more without being charged, and plaintiff brings a ſecond action 
vn the ſecond judgment; the court will grant a ſuperſedeas for the 
two firſt actions, and order common bail to be taken for the third. 
Chambers v. Robinſon, M. 1 G. 2. Str. 782.] n 

[Delivery of ca. ſa. to gaoler is not ſufficient charge in execu- 
tion; it muſt be delivered to ſheriff, and his warrant to gaoler. 
Barnes 389. ] | : W 6g 
{Defendant obtains ſupgſedeas for want of proſecution, and is 
again arreſted as drawer of a bill, for part of original debt, which 
is not accepted ; this creates' no new debt, and he ſhall have /u- 
;ſedeas on common appearance. Barnes 397. ]] Toy 

| [Defendant ſuperſedable for want of judgment in three terms, 
ſummons vlatatiff, who obtains judgment after the three terms, 
brings habeas. corpus ad ſatisfaciendum, and charges him in execu- 
tion, he ſhall have ſuperſedeas. Barnes 398. ] 3 3 3 
[If defendant has ſuperſedeas, but does not lodge it before the 
Labeas corpus, he ſhall be charged, and may apply afterwards ; | 
plaintiff may proceed at his peril, Barnes 379.] 

[If a committitur is entered on the roll in time, it is ſufficient ; 
and defendant ſhall net be diſcharged, tho' there is no commit- 
litur- piece. Dutcheſs of Marlborough v. Widmore,, H. 9 G. 2. 
5. KR. H. 208.] | | 
[There is no extenſion of the time to the continuance-day after 

term, nor is an entry in time in the marſhal's book ſufficient, the 
commiltifur muſt be actually entred on record before the end of the 
ſecond term. Labin v. Kirchoſſe, M. 18 G. 2. Sir. 1215. 
Fotterel v. Philly, I. 6 G. 3. 3 B. M. 1841.) ee 

(Plaintiff ſhall have every & of the ſecond term after final judgment 
ligned; to charge a priſoner in execution, therefore if defendant 
hinders plaintiff from ſo. doing for ſeveral days, by bringing of 
writ of error, he ſhall not have ſuperſedeas. Garrat v. Mantel, P. 
8 E. 3. 2 Will. 380. Barnes 369, 379.] - 

[If defendant is not charged 'in two terms by accident only, (as 
the writ directed to the ſheriff of a city inſtead of the county) he 
ſhall not be diſcharged. Barnes 380.] . 

[If plaingiff does not proceed to final judgment in the third 
term after declaration, incluſive, defendant ſhall have ſuperſedeas. 
Barnes 379. ] | TRL 
So for want of getting demurrer argued. Barnes 383.] 
[Plaintiff*s attorney proceeds irregularly to interlocutory judg- 
ment, waves it, and gives new rule to plead z if he does not pro- 
eed to final judgment in three terms, defendant is not to be hurt 
dy plaintiff's miſtake, and ſhall have * Barnes 390.] 

[If defendant is ſuperſeded for plaintiff's not proceeding to 


udgment, and take him, or charge him in execution. Mitchel v. 
ate, T. 9 G. 2. B. R. H. 287.] . | 
Ulf defendant has rule for ſuper/edeas, for want of judgment; 
but before diſcharged, plaintiff charges him with new declara- 
ion on different cauſe of action, fe cannot be diſcharged. 
varnes 500, ] | LM 

Vor. IV. | | 3335 _ [If 


udgment in three terms, plaintiff may afterwards proceed to 
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If priſoner eſcapes, his recaption is the time of his render, and 
plaintiff has time from thence. Barnes 382-]J - 
[Priſoner cannot apply for ſuperſedeas, and alſo to be diſcharged 
on the lords' act. Barnes 383.] | 3 
[If writ of inquiry is executed before a perſon not properly. de- 
puted, — ſhall have ſuperſedeas for want of judgment. 
Barnes 384. ] | | . | 
[If = writ of inquiry awarded, and before it is executed, 
plaintiff becomes bankrupt, and proceeds to execute the inquiry, 
and to final judgment, in his own name, and then aſſignees bring 
ſeire faciar, to which defendant (a priſoner) pleads a plea: held 
bad on demurrer ; defendant ſhall not have ſuper/edeas, becauſe 
not charged in execution the term after final judgment, for 
his- own bad plea prevented it. Bilbins v. Mantel, P. 8 G. 3. 
2 Wilſ. 378.] EL od peo 
[The court will not diſcharge on motion an infant plaintiff ſuing ' 
by prochein amy, taken in execution for colts. Gardiner v. Holt, M. 
18 G. 2. Str. 1217, ] . | | 
A. arreſted at the ſuit of B. en ca. fa. pays the money to ſheriff, 
he cannot apply that money to a fl. ſa. againſt B. at the ſuit of 4, 
but ſhall pay B. the money levied utidet the ca. /a. Barnes 214. 
S8o, if a ſuperſedeas be delivered to an officer, he may detain the 
party, till he takes a reaſonable time to be informed of the import 
of it. Dub, Cto, El. 404. TRY - 2s. = 
So, if he pays the debt to the marſhal, being committed to him, 
he ſhall not be difcharged. Per 2 J. Wild cont. 2 Mad. 214, 
| R. 2 Lev. 203. | gr a SLOTS, 
P So, if the plaintiff dies, arid the defendant has right of admi- 
niſtration to him, he ſhall not be diſcharged till ſatisfaction 2c 
knowledged, which he cannot do himfelf but another muſt take 
out adminiſtration, and acknowledge fatisfaftion upon the judg- 
ment. K. 2 Mod. 315. 5 3 
* A defendant who has been ſuperſeded, for want of being 
charged in execution, within two tetms after judgment, cannot be 
held to ſpecial bail, in an action brought on ſuch judgment, but le 
may be charged in execution, after judgment obtained in the ſc 
action. Coup. 72 


(C. 14.) By Elegit. 


Pu Prog, Bo now, by the f. W. 2. 18. Upon judgment or recog hizave 
E. 6. Fit in cleftione of wg plaintiff quod kr pat 2 fact de tertis, © 
catallis, vel quad liberet omnia catallu ( exceptis bobus & afris rarwt) 
& medietatem terre 8 debitum fueril liuatum pet rationabil 
pretium & extentum. Co. L.. 289. b. 2 Infl. 394 
If the plaintiff prays an elegit, the entry ſhall be, uod eli. fi 
executionem de omnibus catallis, & metlietate terræ. 2 ift. 305. 
: Execution by eligit may be by an executor or adimitiftrator, 2 
well as by the plaintiff himſelf. 2 rf. 395. 
By the ſucceſſor of the conuſee, where a recognizance is mode 
to a corporation 3 as, to the chamberlain of Lon on. 2 Thſt. 39 


EXECUTION. 


other officer of any court of record, who does execution, as well 
as upon proceſs to the ſheriff. 2 nf. 395. R. 4 Co. 65, 
So, upon a mandate by the ſheriff to the bailiff of a franchiſe, 
which has execution and return of writs. R. Cro. Car. 319. 
So it lies againſt an executor” or adminiſtrator upon a devgſtavit. 
R. 2 Lev. 188, 5 Re 
If an elegit upon a judgment, and another upon a ſtatute, he 
delivered to the ſheriff at the ſame time, execution ſhall be firſt made 
upon the judgment ; for that is upon a record. Br. ras 79. 
But an ei againſt an heir does not lie during his minority; 
tho” he be charged as terre-tenant. Co. L. 290. 4. 
Nor, againſt the wife of the defendant, endowed by the heir 
within age. Co. L. 290. 2. VV 
If an egit be prayed, the ſheriff ſhall take an inquiſition; for 
there ſhall be a reaſonable appraiſement of the goods, and extent 


Tafl. 396. Dy. 100. Cro. El. 584. ti 5s | 
ASS the inquiſition ought to find the lands with certainty for 
| to find no certain eſtate will be inſufficient. Clift. 877. Vide 
| Statute Staple, (D. 5.) Eo | 
It ought to ſhew the place and county, where the inquiſition is 
taken, and where the lands lie. Semb. Dy. 208. 5B. „ 
[If no lands is returned, ſheriff need not return an inquiſition. 
Stone houſe v. Zeven, T. 4 G. 2. Str. 874.] Fant 2120040 
After the inquiſition found, the ſheriff ſhall deliver the moiety ; 
i, but the jury need not divide it. R. Crs. Car. 319. „ 
So the ſheriff ought to deliver the lands deſcribed with certainty ; 


Deſcribed by metes and bounds. Hut. 16. Diſtinctly. 1 
Brownl. 38. But it need not be by metes. Dal. 26. Vide 
| Doug. 475, (459%) 5 3 RE 
* He ought to deliver a moiety only: for if he delivers mare, it 
| be will be void for the whole. 1 Sid. 97, 239. 


cond | Tf the defendant be joint-tenant, or tenant in common, it ought 


to be ſpecially mentioned in the return. Hut. 16. 1 Brownl. 38. 
The ſheriff ſhall make execution of all the goods. 


ſheriff ought not to extend the land. 2 Luft. 394. 
If the goods are not ſufficient he ought to extend a moiety of all 
he lands, which the defendant or conuſor had at the time of the 
udgment, &c. 2 Infl. 395. = | 

ba there are divers conuſors, a moiety of the lands of all, 
p Inſt. 396. | 5 | . 
If the defendant has aliened after judgment, a moiety of the land 
n the hand of the purchaſer, as well as of the defendant. Lid. 

If the lands lie in ſeveral vills, a moiety of the land in all ; and 
dot the whole in one vill. R. 1 Lev. 160. Cont. Bro. Elegit 14. 

* The ſheriff on an elegit is not bound to deliver a moiety of each 
particular tenement, but only certain tenements and farms, making 


n value, a moiety of the whole. Doug. | | 
n moiety of * 8.4757 (459-) FR 


So it may be upon a precept to a ſerjeant at mace in London, or 


of the lands; which ſhall e made by an inqueſt of 12 men. 2 


for, to ſay that he delivered a moiety, is not ſufficient. 1 Vent. 259. 


And if it appears that the goods are ſufficient for the debt, the 
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2 bop. 396. 


Rol. 888.1. 1. ide Copyhold, (R. 18.) 


the land of the villein, till the lord ſeizes it. 1 Rol. 888. J. 20. 


Auro 
And he may extend a term for years, tho' it be a chaitel, 


And lands, which the conuſor or defendant has by extent upon 
a ſtatute-merchant, Sc. 1 Fol. 885. J. 52. R. 4 Co. 65. b. 
Vide infra. | : | 17 
So, lands which are antient demeſue. 2 Inſt. 397, R. 1 Rd, 

$88.5. c, | | : 7 

: SO, 8 of land upon a leaſe for years; and the conuſee 
ſhall _ a moiety of the rent. 1 Rol. 894. I. 12. 3 Leo. 114, 
Ms. 36. „„ | By 

So, all tenements, as well as land, of the defendant ; as, a rent; 
Sc. bro. Elegit 13, Mo. 32. | 

So two thirds of a rent may be extended, tho' the defendant ha 
the whole. R. Cro. El. 742. | | 

So he may extend upon an elegit lands before in execution upon 
a ſtatute. R. 4 Co. 64. b. Vide ſupra. | 

So now, by the . 29 Car. 2, 3. lands, tenements, &c, of 
which any thall be ſeiſed or poſſeſſed in truſt for him, a inſt 
whom execution is ſued, of ſuch eſtate as the truſtee was Fi 
at the time of execution ſued. | 


But upon an elegit the ſheriff cannot extend a copyhold. R. 


Nor a term for years of a copy hold made by the licenſe of the 
be £1 TSS -- 55 
Nor lands of which the defendant is diſſeiſed, whilſt they are 
is poſſeſſion of the diſſeiſor. R. 1 Rol. 888. J. 7. | 

Or, of which he has only the truſt, and not the eſtate in lay, 
R. 1 Rol. 888. J. 12. But this is altered by the #, 29 Car. 2. 3. 

Nor, ſince the f. 29 Car. 2. 3. Lands which the truſtee h 
aliened before execution; for they are not bound by the judgment: 
R. per C. B.—An. inter Johnſon and cited per. Tracy. (Vit 
Comyns's Rep. 227.) | ; | 

Nor the land of a villein upon an elegit againſt the lord; forits 


Nor a tenement which cannot be granted, or aſſigned over: 4 
the office of philizer ; fof it is an office of truſt; Dy. J. 6. 
3 1 bare rent-ſeck without land cannot be extended. R. (i. a 

So, if two have judgment, and one ſues an elegit, and hs! ſat 
moiety, and afterwards the other ſues an elegit; the ſheriffs ſul 
deliver but a moiety of the reſidue. K. Cro. El. 482. Cont. Fits 
Execution 137. but there ſaid, Quod mirum. R. M. 32 & 336 
in C. B. Br. Jud. 78. Hard. 25, 6. R. 2 Brownl. g7. 

Vet if both judgments are of the ſame term, which is but ont 
day in law, each may take a moiety of the whole. R. per 3 Bu. 
Hard. 27. | . 13 

If the judgment be reverſed, the ſale and delivery of a term & 
tended upon the elegit ſhall be void. K. 2 Cro. 240. Dy. 303 * 
mw. | 

After inquiſition taken by the ſheriff, it ſhall be returned a 
filed. Dy. 100. in marg. wg Wn * 


new elegit. 


And after it is filed, it ſhall not be avoided upon ſurmiſe that 
more is extended than a moiety. 2 nf. 396. 


Or, that it was extended at a ſmall value. 2 Ca. Ch. 183. 
And tho' the extent was at an under- value, the plaintiff ſhall 


| account only for the value at whieh the extent is. R. 2 Ca. 


Ch. 183. | 
But before inquiſition filed, the court may examine it, and if 
they find fraud, partiality, Se. may ſtop the filing, and award 3 
2 Inſt. 396. | 
So, if they find an extent made at an under-value. 2 Ca. 
6 e | | 5 
| So, if the whole due upon the judgment be brought into 
court. K. 2 Ca. Ch. 183. 
So, if the inquiſition appears to be void, it may be quaſhed 
after it is filed. Seb. 1 Vent. 259. | 


And in ejectment advantage may be taken» of the nullity. 
R. 1 Lev. 160. Per Hale, 1 Vent. 259. R. Sal. 563. 
Ass, if more than a moiety appears to be extended. 1 Vent. 


259. Sal. 563. | 
Or, all in one vill, and nothing in afiother. R. 1 Lev. 160. 
Contra Dougl. 475, (459.) 3 
The entry of the elegit upon the record, ſhould not, in pru- 
dence, be made till the return filed. 2 Oo. 339. Godb. 257. 
After the inquiſition returned, there ſhall be a liberate, if 
the plaintiff will: Vide Statute-ftaple, (D. 6.) | | 
Yet before the /iberate, or inquiſition returned, the plaintiff 
may enter. R. 1 Rol. 738. I. 10. c | 
And if the ſheriff returns that he has delivered, when he 
has not, an action on the caſe lies for a falſe return; tho' the 
plaintiff may enter without it. R. 1 Rol. 738. J. 15. | | 
Tenant by elegit has but a chattel. 2 Inf, 396. 
| Yet he ſhall hold at liberum tenementum; and he, his exetutor, 


or adminiſtrator ſhall have an aſſiſe, 18d, 


After the debt ſatisfied upon record, or by the annual rent, 
at which the extent is made, the defendant may enter. 2 Ini. 
396. 2 Vent. 236. | | s Dn 
But if the debt be ſaticfied by a caſual profit, he ought to have 
a ſcire facias before entry. 2 If. 2 | 
So, if he bring a /cire facias, and tenders all that remains 
ſatisfied, he ſhall have his land. 2 Ca, Ch. 183. ; 


(D) To what Time an Execution zelates, 
| (D. 1.) As to Land. | 
Dr the common law, the lands of the defendant were bound 
by the judgment; and therefore, before the ff. 29 Car: 2. 3. 
the plaintift might have had his execution of lands, which the 


defendant had at the time of the judgment given, or afterwards. 
30 Ed. 3. 24, Dy. 306. 6. 1 _ 892. J. 37. 1 Inf. 395. 


Or 
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Or, at the firſt day of the term, in which judgment was 
given; for the term is but one day. R. 42 . 17. Bro. Elegit 13, 
19. 1 Rol. 892, J. 40. | | „ 

Tho' the judgment was ſigned after the term. 2 Mod. Ca. 310, 

Or, at the day of the inqueſt taken; for this is but one day 
with the day in bank. 21 Ed. 3. 51. 6. Adm. Dy. 149. a. 

And the plaintiff ſhall have execution of lands, which the 
defendant had at the time of the judgment, tho' he had aliened 
them Bona fide before execution ſued, 30 Ed. 3. 24. 


Tho' a ſtatute be aiterwards acknowledged, and execution 
upon it. 1 Brownl. 37, 8. 5 
So the demandant ſhall have execution againſt the vouchee , 


of lands, which he had at the time of the voucher; for this is 


« 


in lieu of an action. Co. L. 102. a. | 
And in a Varrantia Clartæ, of land, which the defendant. 


had the day of the writ purchaſed. Co. L. 102. a. 


By the A. de merc. 13 Ed. 1 (to which the f. 27 Ed. 3. and 
23 H. 8. 6. relate) the conuſee of a ſtatute ſhall have execution 
of lands, which the conuſor had at the time of the conuſance. 

And if it be acknowledged before a judge out of term, when 
entred upon record, it relates to the time of the acknowledg- 


ment. K. Hob. 193. 1 Rol. 892. J. 35. 


So, if after a ſtatute, ajudgment be againſt him, and execution 
by elegit, the land at the time of the conuzance ſhall be extend- 
ed, and the execution by elegit avoided. 1 Brownl, 37. 

If a judgment be in Trinity term, which relates to the firſt day, 


| (which was 2oth June,) anda ſtatute be acknowledged 20th June, 


execution upon the judgment ſhall precede the ſtatute. Lat. 53. 
So, if there be a capias ad ſatisfaciendum, and then an ex- 
tent, and before an inquiſition taken, the defendant ſells his 
goods, they ſhall be liable to the extent. R. Mo. 21. 
But a judgment in a perſonal action binds lands only from 
the day of the judgment given. Ca. L. 102. a. ; 
And therefore, by the common law, the plaintiff ſhall not 
have execution of land, which the defendant - the day of the 
writ purchaſed. 42 Ed. 3. 11. R. 2 H.3. 14. 6 Ed. 3. 15. 
Or, at the time of his plea, if it be in the ſame term, be- 
fore judgment. 42 Ed. 3. 11. K. 42 Af. 17. I 
Or, at the day of the inqueſt returned, or inqueſt taken, if 
it was afterwards adjourned; for then it is not one with the day 


in bank. 21 Ed. 3. 51. 6. 1 Rel. 892.1. 7. 


So, now, by the 102 29 Car. 2. 5 The officer ſhall ſet down 
the day of the month and year of his ſigning judgment on the 
paper, &c. he ſigns, which ſhall be entred on the margin of the 
record, where the judgment is entred: and ſuch judgments ſhall 
relate, againtt purchaſers ond fide for valuable conſideration of 
lands, Sc. only to the time of ſigning; and not to the firſt day 
of term when enter'd, return of the original, or filing bail. 
And by the /ame flatute, the day of inrolment of recognizance 
ſhall be enter d on the margin of the roll; and no recen 
80 | - e . fla 


„ 


mall bind lands, Oc. in the hands of a purchaſer bond fide for 
valuable confideration, but from the time of ſuch inrolment. 

And therefore, if judgment be pronounced, but not entred upon 
the roll till ſeyeral terms afterwards ; it ought not to be entred 
without continuances to the term when entred: for it ought not 
to bind a purchaſer, till that term. Mod. Ca. 184, 191. | 

Yet if it be entred in the vacation before the eſſoign - day of the 
next term, it binds a purchaſer after the term, before entry. Per 
Holt, Mod. Ca. 191. e N 1 


* (D. 2.) As to goods. 


By the common law, goods and chattels are bound by the award- 
of execution; and if they are afterwards fold bend ſide; yet they 
may be taken in execution. R. 2 H. 4. 14. 1 Kol. 893. J. 10. 
R. Mo. 873. R. Gro. El. 174. D. 8 Co. 171. 4. 2 Gro. 451, 
Cro. Car. 149. | | 3 

So if the 4 dies, they might be taken in the hand of his 
executor or adminiſtrator. R. 1 Re). 893. 1.23. R. Cro. EL. 181. 

1 Leo. 144. | 71 

Hut a ſale after the original, and before judgment, ſhall be good. 

mt, ͤ © Eo dT ee: T 

N d now, by the /. 29 Car. 2. 3. no fferi facias, or other writ 
of execution, ſhall bind the property of goods, but from the time 
ſuch writ ſhall be delivered to the ſheriff, Oc. to be executed, 
who, on his receipt of it, ſhall endorſe the day of his receiving 

the ſame. | . | 

And therefore, if a writ of execution be ſued, it does not bind, 
till it be delivered to the ſheriff. | | be 

If it be delivered to him, and no warrant prayed upon it, and 
afterwards another execution is delivered, and execution prayed, 
he may execute the laſt firſt. R. M. 9 . 3. B. R. inter Small. 5 
comb and Buckingham, 5 Mod. 377. 1 Sal. 320. | n 

[If a fieri 22 is fraudulently or inſufficiently executed, and 
no perſon left in poſſeſſion, and another plaintiff gets his execution 
executed afterwards; this ſecond ſhall ſtand good, and the ſheriff 
may return ulla boxa on the firſt. Bradley v. Windham, H. 17 C. 

2. Wilſ. 44+] | N 

If it be upon a ſubſequent judgment, and executed upon goods, 
it ſhall be good, tho' an execution upon a former judgment or 
ſtatute afterwards comes to the ſheriff. R. 1 Broꝛunl. 3 

Yet it binds the goods (as to the party himſelf, tho' not as toa 
purchaſer or ſtranger) from the teſte of the writ, as before that ' 
ſtatute, R. P. 3 V. G M. in B. K. Shin. 257. 2 Med. Ca. 310. = 

And therefore, if a fieri facias be teſte'd 4 the death of the 

defendant, and delivered to the ſheriff after his death; it may be 

executed upon goods in the hands of the executor, or adminiſtrator, 

Semb. 2 Vent. 218. R. Skin. 257. [per cur. clearly. Springer v. 

Somerville, M. 1729. Bunb, 271.] | | D 
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80, if two writs are delivered to ths ſheriff the fame. day to 
mah execution, without aſſent of delay, he ought in the fir; 
place to make execution upon the firſt. A. 1 Si. 320. 

[ Teftatum capias teſted the laſt, day of term is good, tho' the 

judgment was not ſigned till after nn. Den v. e 1s 
H. 72 C. 2. Andr. 308. | 1 


(E) By whom it chall be . 


Vid Plead- 3% ECUTIO N ought to be ſued by him, who is party or 


8 privy to the record. 

pi 82 In a real action, if the demandant dies, his heir ſhall ſue exe. 
Error ſpall cution. 

be fucd, In perſonal actions, the executor, or adminiſtrator ſhall ſue 


execution by ſcire facias upon a judgment by his teſtator, or 
inteſtate. 2 Iuſt. 395. 

When an executor or adminiſtrator ſhall have a Fire facias or 
not, Vide in Adminiſtration, (G.) —Pleader, (3 L. 5. ) 

So, in annuity, the executor ſhall have execution, and not 
the heir; for by recovery the ar rearages are a chattel veſted. 
1 Kol. 889. J. 25. | 

So, in a mixt, or real action, where damages are recovered, 
tho? the heir has execution of the land, the executor ſhall have 
execution for the damages: as, in wafte, aſſiſe, &c: 1 Kol. 889. 
4 30. 

But does not lie by him, who is not party or privy, generally. 
Jide Pleader, (3 L. 5, 7.) | 
Nor by him, who has no intereſt in the thing recovered, tho! 
he be privy, or party: as, it does not lie by a 1 huſband * 

* by him and his wiſe as executrix. N. 1 Kol. 889. /. 

Vide Baron and Feme, (Z. —Plrader, (3 L. 7.) 

If on judgment by huſband and wife plaintiffs, the ſeri facia 
is to haye the money to be rendered to the huſband only, it is 

ir regular, and ſhall be ſet aſide. Barnes 424- ] 


(F) Aga inſt how 


O execution ought to be ſued againſt kim; who is party or 
rivy. Vile ante, (A. 2.) 
If one of the defendants dies, it may be ſued againſt the ſarvi 
vor and him who is dead. R. r Sal. 319. Yide infra. 
So, it judgment be againſt hiitband and wife, and one dies, 
execution may be againſt the wife if the ſurvives. 1 Kol. $90.1. 27. 
So, if a /cire Facias be againſt all the defendants, and one 1s 
returned i, execution may be for the whole againſt the other. 
I Hel. 890. l. 10, 50. 
So, if defendant dies, execution may be by ſeire facias againſt 
** exzcutor, or adminiſtrator. Viale Pleader, (3 L. 6.) 
And, if the writ be teſte'd before his death, it may be executed 
ainſt his executor, or adminiſtrator, without a Kein facias. 
2 ante, * by | TY : 
0, 


ſeire facias. 
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So, if the plaintiff dies, execution may-be made without a 
N 76, b. in marg, Vide Pleader, (3 L. 1.) X 

But execution taken out after the. death of the defendant, 

againſt his executor or adminiſttator, without a ſeire facias, is 
void. Dy. 76.6, | 


< 


| So, if it be taken againſt the ſurvivors, where one of the plain- 
tiffs in error dies, without entry of the death on the roll, and award 
of execution againſt the ſurvivors. R. 5 Mod. 339.R. 1 Sal. 319. 

So, execution may be againſt a party to a judgment, tho' he be 


miſnamed in his addition, or degree: for he is eſtopped by the 
record to ſay, that he is not of ſuch degree. R. Rol. 890. J. 45, 


(G) By whom it ſhall be done. 
XECUTION, egularly, ought to be directed to the ſheriff 

of the county, where the action was brought. 1 Rol. 861. 
J. 15. Vide Bail, (R. 2.)—Pleader, (3 L. 3.) | 


And the ſheriff makes a warrant to his bailiff to do execu- 


tion purſuant to the writ. 


So the ſheriff may do execution after his diſcharge is teſte'd, 
or ſealed, if he has not notice. R. Cro. El. 440, ide County, 
. e 
; But upon a return, that the defendant has nothing in his 
county, a writ of execution may be to the ſheriff of another 
county. 1 Rol. 891.1. 17. Vide Proceſs, (E. 7.) 5 
Yet, if a teftatum goes where a former writ was not actually 


iſſued; tho? it be recited in the gfatum, it will be error. K. 


2 Cro. 246. Tel. 179. 5 
[By 12 G. 2. c. 13. . 4. Sheriffs officers ſhall indorſe attor- 


ney's name on writs, under 5. penalty.] 


(H) TUHhen Execution map be after a kormez 
5 Execntion. e 
I F a former execution be not effectual, the plaintiff, generally Vds ante 
may have another execution: as, if the defendant eſcapes, (A. 3-) 
he may be retaken by the ſheriff, or the party himſelf, all | 
be in execution again. Frde Eſcape, (E.) | 
A fortiori if he eſcapes, when taken upon a capias utlagatum, 
or capias pro fine; for the plaintiff need not allow, that he ſhall 
be in execution for him. 1 Roi. got. I. 18. Vide ante, (B. 2.) 
[The firſt F. fa. needs not be filed *. teſtatum iſſues, it is 
enough if produced returned. Barnes, 200, 208, 209, 211.) 
[On — ca99n in M:4dl:/ex, fi. fa. returned nulla bona; common 
F. fa. (without tefatum)may iſſue to another county. Harues 196.] 
f a man in execution be bailed by the court, he may after- 
wards be taken in execution again. Per Co, 1 Rol. goz. I. 1. 
So, by the A. 11 H. 6. 5:1t he brings an dudita querela, and 
finds mainprize thereon, but afterwards does not proſecute with 
tea. | 1 Rel. goat %%%... f * 
, 
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2 pledge only for the debt. R. 5 Co. 87. R. cont. Cro. El. * 


K. 1 Lev. 9 
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80, if he be delivered out of execution by privilege of paria. 


ment, being a burgeſs, Oe. he may afterwards be taken in execy. 
tion again. R. 1 Kol. 903. J. 20. Godb. 373. | 


80, if the former execution be defeated by error. R. @edb. 212, 


” 


Lat. 193 | 3 | 
80, Þy the A. 21 Fac. 24. If a man dies in execution, it may 

afterwards be ſued of his land or goods. Ty e 
So, before that ſtatute; for the body was not a ſatisfaction, but 


2 Co. 136, 143. K. cont. per 3 J. Hob. 60. Mo. $58. 1 


. J. 40. | : e 
50, ſince that ſtatute, ſhall it be without queſtion. i 
So, if one of the defendants eſcapes, the plaineiff may after. 
wards ſue execution againſt the other, tho' he has a remedy againſt 
the ſheriff. R. 5 Co, 86.5, (ro. El. 555, 573. Cont. Mo. 459. 
R. acc. 2 Cro. 532. R. Cro. Car. 75, Vide Eſcape, (E. „ 
So, if the conuſor upon a ſtatute or recognizance eſcapes, the 


conuſee ſhall have execution againſt his lands and goods. R, 


5 Co. 86. 6. 87. 6. | | 

So, if only part of the debt be levied, there may be another 
execution for the reſidue. | ECL 

If, upon an extent, non inventus cf is returned, guoad the body 
of the party, and, land in right of his wife; tho' he take the 
land, he ſhall afterwards have a capias againſt the perſon. R. 15 


$0, F part of the debt be levied by a fieri facias, he may after. 
wards have an elegit.. 1 Sid. g1. ; 

So, if an elegit be returned nic/il, or nothing can be extended 
upon it, there ſhall be another execution. Vide infra. 

80, if only part of the debt be leyied by elegit, on the goods 
ouly, he may have debt upon the judgment for the reſidue. 

2. | 

So the plaintiff after * may have a capias ad ſatisfacien- 
dum and a fieri facias together, aud execute the one or the other: 
but if he takes the defendant upon the capias ad ſatisfaciendun, 
the fieri facias thall be quaſhed. 2 Med. Ca. 302. 

[The court will ſet it aſide on motion. Feanes v. Wilkin, 
II. 1748. 1 Fezey 19g.] | Eres 

But, if the plaintiff has full execution and ſatisfaction, he 
fhall never afterwards have a new execution for the ſame cauſe. 
Mo. 29. | | _ 5. 

Tho' the execution be afterwards defeated by the act of God: 
as, if a villein be delivered in execution for a debt, and he after- 


wards dies without iſſue. 5 Co. 87.86. , 


So, if the ſheriff levies the debt of the goods, or extends the 
lands of the defendant, and delivers them to the plaintiff; for 
then the plaintiff accepts the goods and lands in ſatisfaction. 

Co. 87. a. BE, | | 
: So, i the plainciff had execution and ſatisfaction againſt one 
of the defendants, he ſhall not afterwards have execution againſt 
the other. K. 2 Cro. 338. 1 Rel. 9 Vide Action, (K. 4.) a | 

1 | . 


\ 


EXECUTION. 


'Tho' it be in debt, where they are bound jointly and ſeverally. 
1 Kol. 896. J. 20, 25. | | 5 | | . 
Tho! ſeveral actions are ſued againſt each ſeverally. 1 Rel. 
4 - x e | 
* e againſt ſeveral, if the plaintiff has execution 
and ſatisfaction againſt one, he ſhall not afterwards have execu- 
tion againſt the others. X. 1 Rol. 896. . 30. | | 
Tho! he recovers by ſeveral actions in ſeveral courts. 1 Rol. 
CE OED 7 | = | 
er * the defendant cannot plead, as, where there is a 
recovery by ſeveral actions, the defendant cannot be relieved 
but by auditd quereld, R. 1 Rvl. 896. J. 40, 45- 


alſo againſt the bail, and execution againſt the principal, he ſhall 
not afterwards have execution againſt the bail. 2 Cro, 320. 
Vide Bail, (R. 11.) | 


So, if he has the principal in execution, tho' he be not ſatis- 
fied; for he has made his election. 1 Rol. 897. J. 10. R. cont. 
2 Jon. 75. 1 Hent. 315. As ST 
So, if he takes execution againſt the bail, and has ſatisfaction, 
he ſhall not afterwards have execution againſt the principal, 
Otherwiſe, if he has not ſatisfaction againſt the bail; for then 
he may reſort to the principal. Cont, 1 Rol. 897. J. 7. 2 Cre. 
320. 2 Hul. 63. K. acc. 2 Cro, 549. R. 1 Sid. 107, 1 Vent. 
315. Vide Bail, (R. 11.) | | 
So, tho' be has cxecution againſt one of the bail, if he be not 
ſatisfied he may have execution againſt the other, 1 Rel. 897. J. 
15. K. 1 Lev. 226. Fide Bail, (R. 11.) | Nee 


[But if a moicty of damages is levied on one bail, plaintiff 


inſufficient, for he might have levied all at firſt. Barnes 202.] 
record, he ſhall not afterwards have execution by capias ad /atis- 
faciendum; for he has made his election. R. Hob. 2. in marg. 30 


R. 15 H. 7, 16. 2 97. 
Nor, by eri facias, or other execution. 1 Lev. a. 
Othcrwiſe, if the clegit be returned nichil. 2. Heb. 2. D. 


roll. Br. Fad. 78. | 

Or, the land cannot be extended, by reaſon of a prior extent. 
R. Cro. El. 160. 1 Leo. 176. 5 3 | 

Or, the writ be imbeziled. 1 Rel. 8. 


upon the goods, and has a nichi] returned as to the lands, he 


may afterwards ſue out a capias ad /atisfaciendum, Beacon v. Peck, 
M.6 GC. Str. 226.] | 


[And if defendant is in cuſtody, he ſhall not be diſcharged, 
tho part of the debt is levied by elegit on his goods, if it be re- 


44. Km. 1451. 


So, if the plaintiff has judgment againſt the principal, and | 


cannot have ſecond execution 1 him, tho' the other bail is 


So, if a man has execution by elegit returned, /erved, upon 


Ed. 3. 24. 2 Inſt. 395. 1 Lev. 92. R. 2 Cro. 338. 1 Rol. 9. 


Uf plaintiff takes out an elegir, and levies part of the debt 


turned that he has no lands, Lancaſter v. Fielder, M. 13 G. 
| I 
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EXECUTION, 
if . fa. is executed, and part of the debt levied, plaintiff 


cannot before the return ſue out rHatum fi. fa. and levy the rej; fl 
due. Barnes 213.] N . oe J 
So, if upon an elegit an extent be made, but the }iberate not 
returned, and the entry upon record is, vicecomes nihil inde fecit 12 
nec miſit breve, another elegit may be ſued, R. 2 Leo. 12. 
| | Ne 
(.. 1.) By what Court Execution ſhall be granted, 1 
I) EGULARLY, execution ought to be granted by the 7 
ſame court where the judgment was given. IS 
It an attaint be in B. upon a judgment in B. R. and judgment 
affirmed ; execution ought to be in B. R. and not ja B. where 
they have only tenorem recordi, R. 1. Rol. 887. 1. 40. 
Te a man recovers in a ſcire facias upon a recognizance in B. 
E. and in debt upon that judgment in C. B. he may afterward th 
ſue execution out of the record in B. R. Dy. 306. 3. in marg, tic 
But if a record comes into B. R. by writ of error, and the | 
judgment be affirmed, execution may be ſued there. 1 Rol. 884, a 1 
J. 32. R. 1 Lev. 134. Cowp. 843. Vide Pleader, (3 B. 20.) th 
So, if it comes into B. upon a writ of falſe judgment, execu- 
tion may be ſued there. 1 Kol. 884. J. 35. | - 
So, if a record comes into B. R. by error out of an infe. 
or court, whereby the recognizance of bail, being upon the me 
roll, is alſo removed thither; a /cire facias lies againſt the bail th 
out of B. R. R. 1 Sid. 213. | 1 ley 
*When a record is removed into B. R. from a epurt of; I 4 
county palatine, by writ of error, and that is non-proſled, | 

B. R. will award execution. 3 Term Rep. 65 . | 171 
So, if judgment in C. B. be affirmed upon error in B. R. 5 
certiorari lies to remove the recognizance of bail ta. B. R. by 4 
- which a /cire facias may iſſue againſt the bail out of B. R. 

K. 4 Mod. og. Sho. 344 — 
Yet if judgment in Ireland be aſfirmed in B. R. here, and coſt * 

here; there ſhall not be execution out of B. R. directed to the ; 4 
theriff in /relang; but - there ſhall be a writ, reciting the whole 1 
proceeding here, directed to the judges of B. R. in Ireland, * 
commanding them to iſſue execution; by which the cauſe i 8 
remanded to them. R. 1 Sal. 321. 5 Mod. 421. Cowp. 843. 

So a judgment cannot be removed out of an inferior court, * 
by certiorari and mittimus into B. R. to have execution by in [ 
facias there. R. Hut. 117. I Lev. 134. | „ Pb 
ln a writ of error from B. R. to the houſe of lords, only a 5 
tranſcript of the record is ſent up, and when remitted the B. R. "6 
awards execution. Cowp. 843.“ . A 3.5 

(I. 2.) By an Inferior Court. 4 

„ | B. 7 

In a sourt-baron the plaintiff may diſtrain the goods of the [1 
war 


defendant, and detain them; till the condemnation be n 1 


EXECUTION: 


the! he cannot levy it of the goods of the defendant. 1 Rol. 887. 
5 80 judgment in an inferior court ſhall not be executed upon 
land or goeds out of the juriſdiction. „ 

If there be a recovery in antient demeſue, it ſhall not be levied 
of land, held of the manor, which is frenk-fee z for that is out of 
the juriſdiction. 1 Rol. 894, J. 19, | 


moved by certiorari into B. R. to have execution of 1t there, 
Dub. 1 Rol. $87.1. 45. 1 Lev. 134. 155 


(I. 3.) How it ſhall be awarded. 
Execution ought to be ſued conformable to the judgment; and 


Tho! it be in an aſſiſe, Gr. where damages are not the principal, 
4 man cannot ſue execution for damages againſt one only, when 
the judgment was _ ſeveral. R. 1 Rol. 888. J. 25. 


another. 1 Kol. 888. J. 35. 5 

So, if there be an information for recuſancy, on which judg- 
ment is given for 1001. tho' the king ſhall have two parts and 
the informer one, yet there ſhall be but one execution, and not 


LI 1 
But, if judgment be againſt bail, the execution may be againſt 


is bound ſeverally. 1 Rol. 888. J. 40. R, 1 Lev. 226. Vide 
Bail, (R. 11.) | | 


part confeſſed, except where he releaſes his damages for the reſi- 
due. 1 Kol. 898. J. 35. 5 

tion for the part confeſſed immediately. 1 Rol. 898. . 37. 

Or, if he be nonſuited upon the iſſue. 1 Rol. 898. J. 40. 

So the plaintiff may have execution immediately after judgment 
pronounced and ſigned by the clerk, tho' it be not ent red upon 
the roll. 1 Ref. 899. J. 5. 5 7 | 
[If judgment is confeſſed with an expreſs cet executio, and 
execution 1s taken out within the time, the court will ſet it aſide; 
but if defendant pretends to ſtay by long collateral agreements 


B. R. H. 53 | | 
[The condition of a bond is a ceſſet executio on a warrant of 


B. R. H. 250.] | | | | | 
[Plaintiff cannot have ca, /a. and f. fa. at the ſame time, and 
warrants thereupon ; both ſha!l be ſet alide, Barnes 198.] 

8 | | [Nor 


So a judgment in an inferior court of record ſhall not be re- 


therefore, if the judgment be joint againſt divers perſons, execu- 
tion ought to be againſt all together, R. 1 Rol. 888. J. 30, 35. 


So he cannot take a rapias againſt one, and an elegit againſt 


_— viz. one for the king and another for the informer. R. 
each of them ſeverally, without naming the other; for each bail 


If the defendant confeſſes the action as to part, and joins iſſue 
as to the reſidue; the plaintiff ſhall not have execution for the 


But, if the plaintiff releaſes his damages, he may have execu- 


he muſt Phy to chancery. rancis v. Nat, Yi: 7G 2. 


attorney to confeſs judgment for the ſame debt. Anon. T. 9 C. 2. 


GL. I, &c.) ought to commence an action of debt upon the judgment, or 


EXECUTION. 


(Nor execution in one coprt, if he brings action on the judg. 
ment in another. Barnes 203.] 
II plaintiff brings action on judgment, he cannot take execy. 

tion on the judgment till he has diſcontinued the action. 
Barnes 208.) 5. om ; 28 & | 
[ [Judgment recovered; pending error on that judgment, action 

on it, and judgment and execution; this is regular: tho' court 
would ſtop proceedings in ſecond action, pending error on the 
firſt judgment, on application made before ſecond judgment, not 

after. Barnes 202, 203.] - e 

[All proceedings after appearance ſhould be in the ſame office; 
therefore, if judgment in one office, and two f. fa. in another, 
and niclil; then judgment revived, and . fa. and venditioni er- 
ponas in the ſecond othice, it is irregular; but after two years, and 
action againſt ſheriff for falſe return, the court will not ſet them 

aide. Barnes 204.] 5 

[4. has judgment in C. B. againſt B. for 106, B. has judg- 
ment in B. R. againſt A. for 102, C. B. will direct the one 
judgment to be ſet againſt the other and execution only for the 
balance. Barker v. Braham, H. 13 G. 3. 3 Will. 396. 


(I. 4.) Scire facias quare Executionem non, Er. 


By the common law, a plaintiff gould not have execution upon 
2 judgment or recognizance after a year and a day paſſed ; but 


recognizance. 2 If. 469. Co. L. 290. 6. 
But now, by the f. W. 2. 13 Ed. 1. 45. he may have a ſcire 
Facias quare executionem non, Sc. and if the defendant à0n venerit, 
aut niſl ſciat dicere, quare executionem non, Oc. prœcipiatur vicecomit! 
quod exequi faciat. Vide 2 Iuſt. 469. | 5 
Sci. fa. muſt be in the ſame county where judgment, ar where 

execution awarded. Barnes 207.] e 
And after a year and a day he ought to have a fcire facias before 
execution; for if he ſugs a capias ad ſatisfaciendum, c. after the 
year, it is not only erroneous, but void. K. 4 Leo. 197. Sent. 
Lat. 193. Cont, Semble for the defendant was put to his audita 

erela. 2 Rol. 42. | | | 
[If plaintiff gets judgment in the petty-bag, (or any court) 
tho' he is ſtaid by injunction; yet after year and day, he cannot 
fue out execution without /cire fatias. Hodſon v. E. Wurriug ton, 

H. 1729. 3 P. . 35. Barnet 197.] 

[The year ſhall be computed from the day of ſigning judgment 
to iſſuing the writ, not by the number of terms. Barnes 197.] 
So, within the year, he ought to have a /cire facias, where the 
recovery is of a reverfion or remainder after a term for years. 
1 Co. 94. 6. | | | Zo, 
But there needs no /cire facias, if error be brought of the judg- 
ment within a year after the judgment, till a year and a day after 
the error or judgment thereon affirmed. R. 5 Co. 88. a. Vide 
Pleader, (3 L. 3.) | | | a | 
262 | 805 


EX ECUT ION. 
So, if a recognizance be to be paid at a future day within a 


time of payment. 1 


year, there needs no £7 Fatias till a year and a day after the | 


ol. 899. J. 52. 


So, if there be judgment in annuity, execution may be without 


a ſcire facias upon every payment, which accrues, tho' it be above 
a year after the judgment. 1 Rol. goo. I. 5. — | 
So, if a fiert Facias, or elegit, be ſued, and no execution thereon, 


there may be another eri facias, or elegit, ſeveral years after, 
without a /cire facias, if continuances are entered from the firſt 


fieri facias, or elegit, 1 Cid. 59. 


Iso if þ. fa. fiied within the year, and nulla bona returned, 


and continued down ſeveral years;  eapizs ad ſatigfaciendum may 
| flue, without a /cire facias, Aires v. Hardreſs, T. 4 G. Sir, 100.] 

[But if execution is not returned by the ſheriff, or not filed, 
continuances on it cannot be ente ted on the roll; and if they are, 
and thereupon a ca. /a, after the year, without /i. fa. defendant 
ſhall be diſcharged out of cuſtody, and plaintiff pay coſts, Blayer 
v. Baldwyn, 1. 31 C. 2. 2 Will 82] . 

[If F. Ja. Is not returned, continuances entered on the roll 
are not ſufficient to ſupport ca. ſu. on a judgment not revived. 


Barnes 213.] 


/ 


Judgment, action on it, ſuperſeded for want of declaration; 


ca. /a. after a year from the judgment without i. fa. ſhall be 
ſet aſide ; for the cap, ad re/pordendim will not warrant con- 
tinuance on the roll. Barnes 206.] 3 

So, if judgment be with cet executip, by agreement, till ſuch 
a time, there needs no /cire Factias till a year and a day after the 
time agreed; tho” ſuch ce/et, Ge. is not entered upon the roll. 
Mod. Ca. 288. | | y 

So, where the entry of the demandant is congeable, there needs 
no ſcire facias. Dy. 3 76. b, in marg. | . 

So, in ejectment, there needs no /cire facias: for the ,. M. 2. 


extends only to perſonal actions. Sin. 427, R. x Vid. 381. 


R, cont. Sal. 2 58, 600. 


Execution in Accompt. 


in Annuity. 
Vide Annuity, (H) | 


— -againſt Bail. 
Vide Bail; (R. 11.) — Ante; (C. 9.—6.—I. 3 


-in a County-Court. 


Vide County, (C. 13.) 
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Execution in Covenant. 
Vide Pleader, (2 V. 18.) ; 


ina Court⸗ Baron. 
Vide Copyhola, (R. 18, 19, 


of a Detree. 
Vide Chancery, (Y. 4.) 


ora Fine at the Seffions, 
Vide Fuſtices of Peace, (D. 15.) 


of a Fozeign Sentente. 
Vide Admiralty, (E. 17.) | 


—— —againſt an heir. 
Vide Pleader, (s,K,6J 34 


———_—_—_— a Peer. 
| 77 de Parliament, „ 


— — of a Power. 
Vide A (4H. 5, &c —4 0. b. — Poi e. (C. i, xc. 


Vid 


| —— in a Quo Warranto. 
Vide Quo Warranto, (C. 7.) 


— -in Replevin. 
| Vide Pleader, (3 K. 31 0 : 


— Oꝛders of Commiſſioners of Seweys 
| Hide n (H. 3. 5 | 


——— pon a Statute or 'Becognizance 
Vide Statute Staple, (D. 1, &c.) 


— —of a Truſt. 


. Vide Chancery, (4 W. 9.) Vo 


EXECUTION. nn 


Exccution pleaded to Debt upon Judgment, 
Vide Pleader, (2 W. 36. ) | 


Remedy for Bent by Payment of the Sherif 
upon an exetution. 


Vide Rent, (D. 8.) 
REAR EE TON 


Lide Gap (E. 13.—E. 10. )— Adminiſt ation. e 
(C. 1, &c.)—Biens, (C)—Chancery, (3 G. 1, &c.—4 A. 
Covenant, (B. 1. -C. 1.) — Obligation, (I. 1 raden Rb, I, 
&c.—3 L. 12. 2 (G. 21» ) 


EXECUTORY DEVISE. 
Vide Devife (N. 16, 17.) | 


EXEMPLIFICATION. 
Vide Evidence, (A. 2. )—Fine (G. VP 


EXEMPTION. 


Vide Challenge, (A. 4. 3 (H. 15.) — London, (L. t, &c, — 
Prerogative, (D. 33.) 


„ * GENT 

Vide ide Pleader, (s W. 4)—Ullegery, 

E 1 » n 
Vide Courts, we; 5.) 


* * 1 * K. 


Lide Chancery, (2 M. 15.) Parliament, (H. 2 
ce. 
E X GG 8 I O. 


Vide W (A. 2. 2.) —i Aitor, (A. 13.) 
Vor. EY, L 
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1 


upon a re-attachment the tenant may be eſſoined. 2 II. 249. 


2 Inf. 137. | 


to C. B. for the plea there is not the plea of aſſiſe. 14:4. 


EX O 1 M K. 
(A) Exoine, or Elloine; The ſeveral Kinds. 


A N exoine or eine ſignifies an excuſe for non-appearance at 
the return of proceſs. 2 Inf. 125. Lut. 861.6. 
And it lies in real actions for the demandant, or tenant; or in 
mane. 0 , 7 . | 5 
So, in perſonal actions for the plaintiff, or defendant. 1bid, 
There are five kinds of eſſoins. 1. De Servitio Regis. 2. 1. 
Terram Sanftam, 3. Ultra Mare, 4 De Malo Lecti. 5. The 
common eſſoin De Malo Veniendi. 2 Inft. 125. . 
In all, except the common eſſoin, the demandant ſhall be 
delayed for a year and a day. 2 ft. 137, 252. 
And the party ought to ſwear to the truth of his eſſoin; for 
the ff. Marlb. 19. is to be underſtood only of the common efioiy, 


G. 1.) In what Actions it lies. 


N eſſoin lies, regularly, in all actions real, and mix 

2 Inft. 125. Ee,” | 

As, in writs of right, and entry. 
So, if an aſſiſe abates by the non venue of the juſtices, &. 


So, upon a reſummons in an afliſe of nortd aucgſtor. Hbid. 
Or, if an aſſiſe be adjourned from Chefer, upon a foreign ples 


So, tho” the eſſoin in perſonal actions was an abuſe, yet it ws 
allowed. 2 Inſt. 125. 1 Brownl. 193. But now it is hell 
that an eſſoin does not lie in perſonal actions, and if it be cal 
the court on motion will quaſh. it. 2 Term Rep. 16.* 


(B. 2.) By what Perſons, 


An eſſoin, by the common law, was allowed for the demand. 
ant or | rag ag as well as for the tenant or defendant. 2 If. 12% 

So, for the vouchee upon the return of the ſummons 4 
warrantizandum. | | | 

And for the prayee in aid, upon the return of the ſymmons a 
auxiliandum. x 12 | | 

So the attorney of the tenant or defendant may have the com 
mon eſſoin, but none other. 2 Inf. 34. 

And if he has two attornies, one may be eſfoined without tit 
other; for their power is joint, and feveral. | 

If the tenant caſts an eſſoin for him and his attorney, it is ng 
ſurpluſage as to one of them. Hob. 47. 8 | 

An elloin is not allowed to a corporation. 2 Term Rep. 106 


E XOIN E. 


. 3.) At what Time. 


An eſſoin, by the common law, may be caſt at every day of 
appearance. "Ip 
Before appearance, or afterwards, before plea. | 

Before iſſue, or afterwards upon the return of the venire facias 
Jur. c. 3 


vouchee. R. Hob. 46. | | 
At the day given by the roll for the return of the veuire factas, 
tho' no venire be ſued, Hut. 69. 3 

But the tenant cannot be eſſoined after the vouchee has entred 


demandant, and alſo with the vouchee. R. Hob. 47. 

So no eſſoin ſhall be after iſſue in dower. K. Hut. 69. 

Nor in any real action upon the return of the 4abeas corpora. 
Nor in perſonal actions upon return of the hab. corp. or 
Jdiflringas. | | | | 


(B. 4.) In what Manner it ſhall be caſt, 
10 In all, except the common eſſoin, the tenant or defendant ought 
to ſwear to the truth of the eſſoin: for the %. Marlb, 52 H. 3. 


fioin. 2 Int. 137 


adjourned, he ought to bring his warrant under the great ſea]. 
Dy. 154. 6. Vide poſt, (E.) | | 

And the effoiner ought to appear in perſon in court, that he 
may be ſworn, and have a day for his warrant. 2 Ie. 3 14. 
hell If the eſſoin be de malo lei, he ſhall have two eſſoiners, one 
who caſts the eſſoin, the other who ſwears that he is ſick. 2 


Inſt. 393. Vide poſt, (E.) 
he firſt day, and caſt the eſſoin the third day. 2 If. 


rhich is the eſſoin- day. Dal. 3. . 
And if it be not, a ne recipiatur may be entred the next day, 


mand: ray 
nich is the day of exceptions. 


Mu 
10NS 4 
e fourth day of the return. 

Let, to prevent a ne recipiatur it muſt be entred upon the 
loin-day, tho” the writ be not returned till quartum diem poſt, 


Dal. 5 


nons 6 
he con 


hout tit + 
| ſſoin, at the fifth return after. Lt. 802. 
it is gal And in other eſſoin, for a year and a day. 


ep. 1h hourned, he ought to be non-ſuited. R. 2 Vent. 117. | 
L L 2 : : 50, 


After voucher, at the day given for the appearance of the | 


into warranty : for the matter is then finiſhed by him with the 


If he be effoined de ſervitio regis, at the day to which it is 


And it ſhall be caſt only at a day certain: for he ought to appear 


When an eſſoin is caſt, if it be not challenged, day ſhall be 
ways given to the demandant and tenant, upon the common 


— 


19. that none juret pro ( ſonio ſuo, extends only to the common 


l 393- | 
The other effoins ought regularly to be caſt upon the rn day, 


But if a ne recipiatur be not entred, the eſſoin may be caſt on 


If the demandant does not 1 — at the day to which it is 


E XOINE. 


$0, if his attorney does not adjourn the eſſoin. LN 

The eſſoin ſhall be caſt between the demandgnt, and tenant, 
tho' granted in reſpect of the plea, that may ariſe between tenant 
and vouchee. R. Hob. 47. 7 2 55 


(C) AMhen an Eoin does not lie. 


UT, by the common law, an eſſoin was not allowed in an 
aſſiſe of novel difſeifin, for the plaintiff, or tenant. 2 Hy, 


249, 418. | 
1 eicher was it allowed in B. R. for the plaintiff in any aſſit, 
2 Inſt. 249. 


Nor, for the tenant in an aſſiſe of mortd ancgſtor. 2 Inf, 249, 
By the f. V. 2. 12. an efloin ſhall not be allowed for the 
appellant in an appeal of death, z 
IIt does not lie for defendant ſued by original, and arrefte 
upon a ſpecial capias; and though it is caſt with the clerk, and 
for want of plaintiff's adjourning it defendant ſigns a non pros; 
yet plaintiff may deliver declaration, give rule to plead, call for 
plea, and for want of it ſign judgment, Barclay v. Earle, J. ib 
G. 2, Str. 1194. ] 
Neither ſhall it be allowed for the plaintiff, or defendant in i 
ſeire facias. By the ft, W. 2.45. 2 Inf. 470. 
Nor in other judicial writ: as, upon a grand, or petit cape, 0! 
reſummons. R. Jon. 331. 


So, by the . V. 1. 43. in an aſſiſe of mort anceſtor, attain, t 
or juris «trum, the tenant ſhall not be eſſoined after appearance | 
2 Inſt. 248. Tho' he be only tenant in law; as, a vouchee, &. c 
2 Inft. 249. „ | | 

Nor the demandant. By the /. . 2. 28. 2 Inf. 418. a 

The tenant, or demandant, ſhall not have the common eſſoin * 
for every ſtatute, which ſpeaks in general, ſhall be underſtood d Cc 
the common eſſoin only. 2 If. 249. be | 

So an eſſqin de ſervitio regis, or any other than the commoi at 

eſſoin ſhall not be allowed in dower. 2 Iuſt. 124. ef 

Nor in a quare impedit, or darrein preſentment. 2 Infl. 124, 1:; | fa 
So an eſſoin de malo lecti ſhall not be allowed in a writ of rigit 
in its nature, but in a writ of right only. 2 Inf. 394. fer 

Nor by the F. N. 17. between parceners, who claim by ti of 
fame defcent. 2 In}. 493, 394. oy 


So an eſſoin ſhall not be allowed after appearance by attorie) 
Except where the attorney is removed. A. Carth. 45. | 
And if there be a challenge of the effoin in ſuch caſe, there" 
no need to ſay quod attornatus non fuit amotus. Per Holt, Cart. A 

[If it appears on the face of the entry, that the eſſoin was > 

by defendant's attorney, it is void. Auſon v. FJeſferſon, P. 3 6. 

iss. 164.) | g N | 


: f 
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(D) Athen a Man ſhall have only one Efſoin. 


O, by the ff. Marlb. 52 H. 3. 13. after iſſue to be tried by 
inqueſt, there ſhall be only one effoin. © | 

And by the ff. IV. 2. 27. the eſſoin ſhall be at the next day. 

And therefore, in all perſonal actions, the defendant, after 

iſſue joined by him, to be tried by an inqueſt, ſhall have only one 
eſſoin, and at the next day of appearance. 1 Sal. 216, 454 Fs 
Or, if the firlt proceſs is not ſerved, or abates, it may be upon 
the alas : for the firſt was null. | | 1 

If the firſt proceſs was not actually, ſued, as in the caſe of a 
venire facias, it ſhall be at the day given by the roll. Hut. 69. 

So, in perſonal actions, if the defendant was eſſoined before 
iſſue, he ſhall not have any cſſoin after iſſue. Godb. 235, 6. 

So, by the ff, IV. 1. 3 Ed. 1. 43. parceners or joint-tenants cannot 
fourch ; but ſhall have only one efſoin, | 

And therefore, where each has one eſſoin after appearance, 
they canuot afterwards viciſſim efſoniare. 2 Juſt. 250. | 

So, by the /. Glo. 6 Ed. 1. 10. huſband and wife after appear= , 
ance cannot fourch, iz. in real actions. 2 [nfl, 321. . 

So, in a perſonal action againſt ſeveral, they all ſhall have but 
one efloin. 1 Broqunl, 193. | 
But the plaintiff is not reſtrained by tlie . Marlb. or W. 2. but 
that he may have all eſſoins, as at common law. 2 /nft. 126. 
| So, if there are ſeveral tenants or defendants, each may have 
one eſſoin. 2 Jnft. 126, 250. R. 2 Vent. 57. | 

So, if the defendant or tenant in an inferior court be effoined 
after iſſue, and then the plaint is removed ; he may have another 
eſſoin at the day in bank; for the proceeding before is not of re- 

cord there. 2 [nfl. 127, | 

So, if a prayee in aid, or to be received, after iſſue be eſſoined 
at the day of the return of the ſummons, he may have another 

eſſoin afterwards ; for the ſtatute ſays, / quis poſuerit ſe in ingui- 
fſutonem, S&W. | | 36 

So, if iſſue be joined not to be tried by an inqueſt, the de- 
fendant ſhall have another eſſoin: as, if iſſue be upon the cuſtom 
of London, which ſhall be tried by the certificate of the recorder. 
2 Inſt. 126. 5 Ts | Gf 

So, before appearance, parceners or joint-tenants may have 
each one eſſoin: for the ff. V. 1. 43. relates to eſſoins after ap- 
pearance. Semb. 2 Inſt. 250, 251. 2 Vent. 57. 

So, if the tenant be eſſoined after a view, he may afterwards 
have an efſoin in another reſpe& : as, at the day. given for the 
appearance of the vouchee : for the tenant may ſay, that the 

vouchee is not the ſame perſon. R. Hob. 46. 

So, in a real action, if the tenant be eſſoined upon a proceſs, 
which. is of no effect, he may be afterwards eſſoined; for the firſt 
eſſoin was null: as, if he be eſſoined upon a ſummons which 
was returned /ard? wherefore an alas ſummons iſſued, he may 
be eſſoined upon the alias. Dy. 252. 4. | 

| L 3 | Bo, 
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hends in terram ſandtam,) or de fervitio regis, by the courſe of the 


it ſhall turn to a default. 


So, if ; the firſt ſummons was not well returned, fo as that a 
grand cape might iſſue by the /. 31 El. 3. by reaſon whereof an 
alias ſummons is taken. K. Hut. 43. Jon. 7. 


Tho! the firſt eſſoin was adjourned. Hut. 43. 
So, in a real action, the tenant ſhall have an eſſoin after iſſue, 


tho“ he had an eſſoin before: for the /. Marlb. does not extend to 
real actions. E. Gedb. 255, 6. | 


(E) The Proteeding after Elloin. 


FT E R the eſſoin caſt, if all the defendants appear, except 
him who caſt the eſſoin, the ſame day ſhall be given to the 
other defendants, to which the eſſoin was adjourned. Fon. 331. 
If the other defendants do not appear, the ſame day cannot 
be given ; but there ſhall be a default, and a reſummons ſhall be 
awarded returnable the ſame day, if they may fave their defaulz 
R. Jon. 331. | . | | 


If the tenant calls an eſſoin of ultra mart; ( which compre- 


commen law, the demandant or plaintiff ſhall have a writ out of 
chancery, reciting that the tenant, &c. is not ultra mare, &c, and 
commanding the juftices to proceed; whereupon the eſſoin ſhall be 
Immediately quafhed. 2 If. 253. EE 

And by the fl. W. 1. 44. if the eſſoin ultra mare be adjourned, 
and the demandant avers by the country that the tenant was 
within the realm on the day of the ſummons and three weeks after, 


So, if the demandant or plaintiff, eſſoined de ſervitio reis, 
does not bring his warrant under the great ſeal, teſtifying that he 
is in the king's ſervice, he ſhall be nonſuited. 2 nfl. 314. 

And it muſt be by a writ under the great ſeal, directed to the 
juſtices, which teſtifies his employment in the king's ſervice: 
which is moſt commonly done upon a certificate of the captain, 
under whom he ſerves, to the chancellor. 2 Inſt. 314. Dy. 
„ ; | | 

30, if the tenant in a real action does not bring his warrant at 
the day, it ſhall turn to a default. 2 Jz/. 314. | 

And by the /. Gloc. 6 Ed. 1. 8. in perſonal actions, if the de- 
fendant does not bring his warrant, he ſhall render twenty fhil- 
lings or more, at the diſcretion of the juſtices, to the plaintiff 
for his journey, and ſhall be in tlie king's mercy. oo 

And if it be aſter iſſue, the inquelt alſo ſhall be taken by de- 
fault. 2 Il. 3 14. | | | | | 

So, by the common law, if an eſſoin de malo led was call, 
four knights were returned by the ſheriff to inquire / fuerit lan- 
guidus, and if found that he was not, he had 15 days for his ap- 
pearance : if found that he was, then he ſhould have a year and 
a day, and before his appearance there was to be a writ de licentia 


gendi. 2 Inft. 393. | | 
8 ; rfl 393 _ 
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EXOINE. © 
But now, by the . . 2. 17. the demandant may inſiſt 


od non ft languidus, and if found by inqueſt that he is not, 


it ſhall turn to a default. 2 nf. 393. | 5 
So, in all caſes, where an eſſoin ought not to be allowed, 
the demandant may challenge it. Luz. 862. | 
If the challenge be for el cauſe as appears to the court to 


be true, the eſſoin ſhall be adjudged immediately. Lu. 862. 5. 
If a demurrer be to the challenge, and the challenge is al- 


lowed, it ſhall be a default in the tenant. Carth. 48, 49. 
And there ſhall be judgment againſt the tenant upon his de- 


fault without a petit cape : for when he has relied upon that mat- 


ter by demurring to the challenge, he cannot afterwards have his 

default; and then the petit cape would be vain. R. Carth. 48. 
But where the party can ſhew good cauſe for maintaining 

his eſſoin, it ſhall not be —— 

be adjourned, Lat. 862. 5. 


And if it be not adjourned, it will be error. Lut. 862. 3. 
At the day to which it is adjourned, the tenant may diſavow. 


Lut. 865. | | | 75 
Or may demur to the challenge, and if it be adjudged for 


him, the plaintiff ſhall not be nonſuited. Semb. Hut. 69. 


If it be not adjudged for him, it ſhall be a default. R. 
„ | 5 . 8 
If an eſſoin be diſallowed, When it ought to be granted, 


it will be error. Hob. 47. 


Otherwiſe, if granted when it need not. Bid. 5 


So, if an efloin be adjourned, and judgment at the day 


given by default, when no eſſoin was entred, it will be error. 
Dy. 330. a. | „ 


Tho' the entry of the eſſoin be upon the plea roll; if upon a 


certificate of the eſſoin- roll, it appears that no entry was there. 


Dy. 330. a. 
Vide Copyhold, (R. 10.) 
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EXTORTION. 
(A) What ſhall de. 


(A. 1.) By the Common Law. | . 
1 W by colour of juſtice or right, i is ex- 
8. 6. 


tortion 

But the proper ſi * of the word is, where an officer 
colore offecit at takes money, or other valuable thing 
from another, which is not due, or more than his due, or 
before it be due. Co. L. 368. b. 2 Rol. 263. 

And this was a-great miſpriſion and offence by the common 
law. Co. L. 368. 5. 2 Rol. 263. 

And therefore, by the common law, an indictment or infor- 


mation for extortion lies againſt an officer, who takes a fee color: 


officii, where nothing is due: as, if a judge of an inferior court 
takes a fee for his judgment. Semb. per 2 J. 1 Leo. 295. 

If a ſheriff refuſes to execute proceſs till his fee be paid. 
R. 1 Sal. 330, 331. 
Or takes a bond for his fee, before execution ſued. R. 
Hut. 53. 
[If a bailiff takes or bargains for money to be paid him 
by A. to accept A. and B. 2 bail for C. whom he has arreſted. 


| Stoteſbury v. Smirh, H. 33 C. 2. 43. M. 924.] | | 


So, if a clerk of a market takes a fee for the view v of veſſels, 
Oc. for there may be nothing due. R. Mo. 523. 

So, if any judge or oflicer takes more than the uſual fee. 
2 Rol. 263. Yide Officer, (G. 15.) | 

So, if a ferryman takes more for a ferry, than is due by 
preſcription. Serb. 4 Mod. 101. 

If a commiſſary takes 115. 6d. for abſolution, where he ought 
to have only 2s. 64. 3 Leo. 268. 

If the judge of an eccleſiaſtical court takes a fee, Cc. for 
aſſeſſing the goods of an inteſtate to charitable uſes, or for commu- 
tation of penance, Sc. 4 Lift. 336. Vide adminiſtration, (B. 8. 

[If the chancellor and regiſter of a dioceſe compel an exe- 
cutor to prove a will in the biſhop's court, knowing it had 
been proved in the prerogative, and take fees. Rex v. Loggan, 


„ 73.4 


But an indictment or information contra formam ftatuti, where 
it was an offence only by common law, ſhall be * 1 Leo. 
296. 2 K... . 


(A. 2.) By Statute. 


| se. UP the J. I. 1 1. 26, nul «iſcount ne anter miniſter le roy ne 
- preigne reward pur faire ſon office mes ſont fates de ceo que ils pur nont 
del ray. iile Mod. 641. 
And this ſtatute, which begins with a ſher i, extends to every 
inferior miniſter, or officer > 


the king, whoſe office concerns the 
admini- 


EX TORTION. 


adminiſtration or execution of juſtice, the common good of the 
ſubject, or the king's ſervice; as, to an eſcheator, coroner, Ec. 
2 Inft. 209. ide Officer, (G. 15) 

To a bailiff, gaoler. 2 Ist. 209. 

Clerk of a market, aulnager. 2 Inſt. 209, Mo. 523. 


before the ſtatute. Semb. 2 Inf. 209. | ps” 
And ſuch officer cannot preſcribe to take a fee for doing his 


office. 2 [»ft. 210. | +, | 2, 
So, by the f. M. f. 30. lou mults ſe pleignent des ſerjeants, 


quelles pernent a tort deniers de ceux queux recoveront, Ic. et de fine 
levie, et des jurors, priſoners, &c. roy defende que ceftes choſes ne 
ſoient faits : et fi ſerjeant de fee le face, office ſoit priſe en main le roy 


plaintife treble de ceo guels aver” prije. I} 

By the fe. 3 Geo. 15. if atheriff, Sc. take any ſum, Ec. for 
levying a debt to crown, or fokbearing to levy it, Sc. he ſhall 
be guilty of extortion, and being convict, Sc. ſhall forſeit'tre- 
ble damages and coſts to the paiſty aggrieved, and double the 
ſum extorted; to be decreed by the barons in two years after 
offence, upon complaint in a ſumrhary way. | 

So, if a ſtatute allows a fee to any officer, it will be extortion 
to take above that which the ſtatute allows. 2 IA. 210. Co. 
I. 368. . 2 Ruh. 267. . | 2 
Or, in any other cafe. Co. L. 3068. 6. 335 
So, where the /,. 11 H. 7.4. allows a ſee to the clerk of the 
market for ſealing, it will betextortion if he takes 1d. for his 
view of veflels, when he docs not ſeal them, nor find them 
faulty. K. Mo. 523. | | 


does not ſeal them, nor find a defect. BR. Mo. 523. 


So, if the clerk of the crown-ofice demands 13s. 44. ſor a 


is not due, it will be extortion, Semb, 3 Mod. 247. | 
Or, if he take, where ſeveral are in the ſame indictment for 
the ſame felony or treſpaſs, above 25. for the wenire and en- 
try of the plea for all of them. 3 Ii. 150. Vide poſt, (E) 
So the chirographer in C. B. ſhall not take above 4s. for mak- 
* * writing any fine. 3 Inf. 150. Vide paſt, (E) 

(or the auditor in the exchequer, or duchy of Lancaſter, above 
35. 44. for inrolment of a patent, decree, grant, or indenture 
of leaſe. 3 Juſt. 150. = | 
Vide PA, (E.) 


) Cdthat not. 


32 it is no extortion, if an officer takes a fee allowed by 
ſtatute. 2 Hf. 210. „ | 
So it will not be extortion, if a miniſter, or attendant of 
courts of juſtice takes ſuch reaſonable fees as have bcen anti- 
ently allowed, Co, I. 368. 6. 5 
50 


So, to the heralds: for they are officers of the king, and were 


criours de fee, & les marſhals des; juſtices in eyre, et dauters juſtices 


„ marſhal, foit punie a volunt le roy; & Fun & Lauter rendra al 


So he cannot preſcribe to take a fee, for the view, when he 


fee for every defendant who pleads to an information, when it 
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80 a ſheriff, Sc. may preſcribe to take a fee for a thing, 
which is not an act within his office: as, to take 20d. for a 
bar-fee of every priſoner RS: for that 1 1s not given for 
doing his office. 2 Iuſt. 2 10. 


Vide poft, (D.) 


(C) The Penalty for Extortion. 


XTORTION is an odious crime, and accompanie 
with perjury. Co. L. 368. 6. 


And the penalty upon a conviction for extortion, by the com. 7 
mon law, was fine and impriſonment. 16:4. 

By the fg. . 1. 26. a ſheriff, or other miniſter of the king, | 

wao ſhall do, Oc. ſhall render double to the party, and al : 
be puniſhed at the king's pleaſure. 1 


And thereon an action lies for the double value. 

So an indictment againſt ſeveral for extortion colore officiorun 
is good: for they might take ſo much, and afterwards divide it. 
3 Leo. 208. 

An indent or information for extortion, where nothing 
is due, ought to ſay, that nothing was due. K. 2 Leo. 268. 

So, if it was for taking more than was due, it ought to ſhew 
how much was due. 46d, 


(D) Uthat Fees are allowed. 


HE tables of fees allowed by law, or antient uſage, to 
the miniſters of all the courts of gm inſter, and to the 
curſitors, clerks of aſſiſe, and of the peace, delivered to pas. 


liament, wide annexed to the N Attorney, —[ Vide alſo tk 1 
Order of Chancery of 28 Nov, 1743, as to the officers of the — 
court of  chancery |] | B 

For the fees of clerks, Se. of juſtices in eyre, vide the f. V. wit 


1.3 Fa, 1. 27; 29- andthe . 2. 13 Ea. 1. 4. 

Of juſtices of aſſiſe, vide the . 13 Ed. 44. 

By the 2. 27 £4. 3.9. for ſetting ſeal to a ſtatute-ſtaple ful 
be paid an Pla per pound, or if above 100. only a tarthing 
per pound. 

By the . 12 R. 2. 10. juſtices of peace ſhall have 45. pu 
diem at the ſeflions, and the clerk 23.80, 5s. to a . of 
peace for execution of the ,. 5. El. 4. 

For fees of the marſhalſea. Yide the ft. 2 H. 4 23. 

By the . 17 Ed. 4. 4. ſearchers of tiles may ake 1d. per 1000 
of plain tile, 2d per 100 rough, 3d. gutter tile. 

By the f. 11 H. 7. 4. mayor, Sc. may take 14, for marking 
ever y buſhel. Yide ante, (A. 2.) 

By the / 23 H. 8. 5. commitlioners of ſewers are allowel 4 
per diem, and the clerk 25. 

By the . 23 H. 8.6. mayor, c. for recognizance ſhall take 
but 3s. 44. The clerk 35, 44, and for certifying © it 20d. on 
pain of 400. 


Fees 
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Fees for grants of the king, vide the ,. 27 H. 8. 11. 
For i mr of deeds, vide the fl. 27 H. 8. 11. 


keeper ſhall be taken but 124. 1 58 | 
By the „f. 1 Pl. & M. 12, not above 4d. for impounding a 
diſtreſs. | | | 


licence of a kidder, c. 8d. for a recognizance, and 4d. for the 
regiſter. | : 
and it any one take more, he will be guilty of extortion. 3 
Term Rep. 417.* | BE. EO | 

The juſtices of peace in ſeſſions have no authority to fix 


to regulate the charges for lodging, diet, Sc. after the arreſt. 
Id. 1bid.* | 5 „ 


C) Achat not. 


T is extortion in a, collector of fftcerths to take 182. from 
a town for an acquittance. 3 IA. 149. 


F quittance, (though for ſeveral years;) and if the party brings 


party tenders his rent, and refuſes to pay for the acquittance, 
receiver cannot diſtrain for both. Roberts v. Mydd.-ton, P. 
1741. Lunb. 348. = ; 
In a coroner to take beyond his fee. Yide Officer, (G. 15.) 
inquiſition of life or member. | | 

By the /. 52 H. 3. 11. nothing ſhall be taken for bean-pleader: 
nor by the /. 17 Car. 2. 6. for damage-cleer, ; | 
By the /. 4 Ed. 3. 10. ſheriffs and gaolers ſhall receive felons 
without fee. re 
By the ff. 20 Ed. 3. 1. juſtices of the realm ſhall take no fee, 
nor robe, but of the king. 
By the 2. 5 R. 2. 16. the clerk ſhall take but 25. for making 
a commiſſion or record of , privs in the exchegrer, 
By the f. 2 H. 4.8. a chirographer, Ce. ſhall not take more 


impriſonment, and treble damages. Nor, by the . 5 H. 4. 14. 
the 224. for inrollment. Vide ante, (A. 2.) 


in felony, or treſpaſs. Vide ante, (A. 2.) 

By the . 23 H. 6. 10. a ſheriff, Sc. ſhall not for an arreſt, 
forbearance to arreſt, or bail, take more than 204. to the ſhe- 
ritf, 44, to the bailiff, and 44. to the gaoler for an arreſt; 4. 
tor a return of copy of the panel; 44d. for bail, 
y the /. 21 H. 8. 5. the ordinary, official, &c, ſhall not tak 
tor provate, ſealing, regiſtring, inventory making, or other cauſe 

| | concerning. 


By the V. 5 & 6 Ed. 25. for the recognizance of an alehouſe- 


By the F. 5 El. 12. a clerk of the peace ſhall have 124. for 


*The uſual ſee allowed a bailiff for an arreſt is one guinea, : 


theſe fees under A. 32 G. 2. c. 28. that ſtatute only enables them 


[Receiver of fee-farm rents can take only 44. for one ac- 


the acquittance ready written, he muſt ſign it gratis; and if the 


By the . M. Cl. g H. 3. 26. nothing ſhall be taken for 


than 4s. for a fine, on pain of loſing his office, ſuffering a years 


By the I. 2 H. 4. 10. the clerk of the crown, tho' many 
detendants, ſhall have but one 25. for a werire facias, or plea, 
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concerning a will not above 5l. value, ſo as the ſame be exhi. 


- bited in writing with wax ready to be delivered, above 12d. nor 


above 3s. 6d. if above 5/. and under 40l. value, nor above 55. 
if it exceed 40l. value; and nothing for an adminiſtration if the 
goods be under 5/. but 2s. 62. if under 401. and but 1d. for 
a copy of a ſheet of 10 lines, on pain of 10. and the loſs of 
the money taken. Vide Adminiftration, (B. 8.) 

By the ff. 22 H. 8. 4. a corporation for entring an apprentice 
ſhall take but 25. Gd. and when out of his time but 35. 4d, on 


pain of 4o/. 


By the f. 29 El. 4. A ſheriff, bailiff, Sc. ſhall not take on an 
execution more than 12d. in the pound, if not above 1000. i 
above, but 64. in the pound, on pain of treble damages and 400 
a moiety to the king, a moiety to the proſecutor : but this ſhall 


not extend to fees on execution in a corporation. 


By the ff. 1 Fac. 10. nothing ſhall be taken on a reference by 
the courts of Weftminfter, on pain of 1007. 
It is extortion in a church-warden to take money colore offc:;. 


1 Sid. 307. 5 


E. TY R E, 


Allowance in Eyre. 
' Vide Franchiſes, (C.) 


Juſtices in Eyre. 
_ Vide Fuftices, (E. 7, &c.) 


Jultices in Eyre of the Foreſt, 
l Chaſe, (Q. 1.)—Fuftices, (F.) 
5 F A r 
Vide Merchant, (B.) 
FACULTY. 
Court of Facultiag. 
Vide Courts, (N. 5.) 
„„ 
Vide Market. 


F A I T. 
) Uſhat is effential to a Deed, 
(A. 10 Writing. 


A Deedisa writing containing a contract, and ſigned, ſealed, 
A and delivered by the party. Co. L. 35. 6. 


And therefore, every deed muſt be wrote on parchment, : 


or paper, Co. L. 35. 6. 2 Rol. 21.1. 40. 1 

If it be wrote upon cloth, linen, leather, Sc. it is not good. 
Co. L. 35. 6. 229. a. Do 

If a blank be. ſigned, and ſealed, and afterwards written; 
it is no deed. Perk, ſ. 118, | | | | | 


(A. 2.) Sealing, 
Seals were uſed temp. reg. Edgar, tho' they were not com- 


mon in the time of the Saxons. Co. L. 7. a. Seld. Off. Chan. 
3. Dub. Mad. Form. Int. 27. Vide Patent, (C. 1, &c.) 


And afterwards in the time of Edward the confeſſor, and 
William the conqueror. Co. L. 7. a. For it ſeems that being 


uſed by Edward the confeſſor, after his reſidence in Normandy, 

they were introduced into common uſage by William the con- 

queror. Mad. Form, Int. 25. e | 
The ſeal is eſſential to the deed. Co. L. 6. a. 7. a. 


And therefore, regularly, it is not the deed of him, who 


has not ſealed it. 2 Rol. 23. I. 25. | 


And per /criptum ſuum, is not ſufficient, without ſaying, 


that it was ſealed, or was his deed. Lide Pleader, (2 W. , 14.) 
Hut it is not material with what ſeal it is ſealed; for the 
ſeal of a ſtranger is ſufficient. 2 Kol. 23.1, 35. Perk. J. 130, 
13. 6 
And, if twenty ſeal with the ſame ſeal, it is the deed of 
all. a Rel. 23, £ % { 134 3 
And it need not be mentioned in the deed, gillum appoſui, 
K. 3 Co, 5. 4. 2 Rel. 8. & $0, 23. . 3. | 
And if a corporation ſeals, there is no need to ſay, fiyi!lum 
 noftrum commune. 2 Rel. 21.1. 45. | | 
Before the conqueſt, and fince, till the time of Rich. 1. the 
king's ſeal was not arms, but any impreſſion, varyingat the king's 
pleaſure. Co. ** a. e Kol. 180. A. ide Patent, (C. 1.) 
Rich. 1. f tit uſed two lions rampant, combatant. Co. L. 7. a. 
2 Rol. 18 1. J. 25. | 


And after his return from Feruſalem, three lions paſſunt. 2 Rol. 


181. J. 25. but Coke ſays K. Fohn firſt uſed them. Co. L. 7. a. 
So, if an indenture be between A. of the one part, and B. and 
C. of the other; whereby A. demiſes to B. and C. who covenant 
with 4, If B. ſeals the counterpart, but C. does not ſeal, vet it 
5 1 C. agreed 


1579 


4 


FAIT 


C. agreed to the leaſe, it ſhall be his deed, and he ſhall be 
bound by the covenants. Co. L. 231. 2. Vide pot, (C. 2.) 
So, if there are mutual covenants between 4. and B. of 
the one part and C. and D. on the other, and B. does not 
ſeal; yet covenant lies by him, againſt C. and D. upon this 


deed, and C. and D. covenant with him. 


deed. R. 2 Rol. 22. J. 35. For he is named a party to the 


! | (A. 3.) Delivery. } 


(A. 3.) So delivery is eſſential to a deed; for it is not a deed without 
What ſhall delivery tho“ it be ſealed. Co. L. 35. 6. 2 Kol. 23. l. 40. 45. 
be a delive= But a delivery may be made without any words; as, if he actu- 
= p "je - * ally delivers a writing, aſter ſealing it, to the party, without ſaying 
in. any thing. Co, L. 36. a. 2 Rol. 24.1. 28, 45. Per 2 J. Dal. 104, 
Vide poſt, If he throws it upon the table, with an intent that the 
(B. 5. party ſhall take it; and he takes it accordingly. R. Ow. gz. 

If he delivers it as his decd into the hands of a ſtranger, 
2 Rol. 24. J. 42. 1 Es 5 5 
If it be wrote in a book, and he delivers the book. 2 Rol. 25.1. 20. 
If a deed be to A. for the benefit of B. upon a marriage, 
a delivery to B. upon the day of marriage, ſaying, This wil! 
ſerve, and B. delivers it to A. ſhall be a good delivery ro 4. 
K. Dy. 192. 6. 2 Nol. 24.1. 15. | | | 
So a delivery may be by words only, without an actual deli 
very: as, if the writing lies upon the table, and the obligor fays 
to the obligee, Tage it up, it is ſufficient for you. Co. L. 30. a. 
Or, take it as my deed. Ibid. 15 5 | 
So, if it be once delivered as his deed, it is ſufficient, tho 
he afterwards by words explains his intent otherwiſe; as, if 
an obligation be made to A. and delivered to 4. himſelf as 
an eſcrow to be his deed upon performance of a condition; 
this is an abſolute delivery, and the ſubſequent words are 
void, and repugnant. Dub. Dy. 34. &. Cont. Cro. El. 835. R. 
acc. Cro. El. 520. 884. Mo. 642. Senb. cont. Mo. 697. 27 
H. $.:12. 6. Acc. 19 H. 8. 8. a. R. acc. Hob, 246. 2 Rol. 
26. J. 45. R. 9 C, 137. Co. L. 36. a. R. Ney. 6. 
If it be delivered as his deed, to a ſtranger, to be delivered to 
the party upon performance of a condition, it ſhall be his deed 
preſently; and it the party obtains it, he may ſue before the 


condition performed. 2 Rol. 25.1. 30. R. per 3 J. 1 Leo. 152. 


So a common feal fixed to the deed of a corporation is an- 
amount to a delivery. R. 2 Rol. 23.1. co. Daw. 44. . 

So a delivery by a ſtranger, with the aſſent of the maker of 
the deed, is ſufficient. Perk, Lait. 137. 7 


$84) But if a man throws a writing on a table, and ſays nothing. 
What not- and the party takes it; this does not amount to a delivery, 
| unleſs it be tound to be put there with intent to be delivered 


, 


to the party. K. 1 Leo. 140. Ow. 95. | 


vm, > 2. 


FAIT. | ap; 


$0, if he delivers a writing to A. to the uſe of B. it is not a 
delivery to B. if it was not delivered as his deed. 2 Rol. 24. J. 39. 
So, if an obligation made to two, be delivered but to one, with- 
out ſaying any thing, this will not avail as to the other. 2 Rol. 
24. 413, 3 5 N | 
185 if a leaſe and letter of attorney be fixed together, and a 
delivery be of the letter of attorney only; this does not amount to 
a delivery of the leaſe, tho' it be actually put with the letter of 
attorney into the hands of the party. R. 2 Rol. 25. I. 5. | 

So, if it be del: vered to a ſtranger as an eſcrow to be his deed 
upon performance of conditions z it is not his deed till the condi- 
tions performed, tho? the party happens to have it before. 2 Rol. 
25. JI. 25, 45. C. L., 36. a. e 
Or be delivered to a ſtranger to keep till conditions be performed. 
8 Rol. 2. 140. | 

Or, to be delivered to the party, as his deed, upon performance 
of a condition. | | 8 n 
1 a delivery cannot be to the obligee, as an eſcrow. 2 Cro. 
Fy 0. . i | 
So a deed, by a corporation out of poſſeſſion, containing a leaſe 
of land and letter of attorney, is not good under the common ſeal, 
if the attorney does not deliver it upon the land. R. 2 Rol. 24. J. 5, 
R. 1 Vent. 257. N | ol 


N 


(B) that is not efſcntial, 


(B. 1.) The Name of the Party. 
T is not eſſential to a deed that the party ſubſcribe his name. 
2 Cro. 640. ; 88 | N ap 
And therefore a variance in the name ſubſcribed from the name Vide Capas 
of the defendant, does not prejudice, if it be found that the de- city, (B. 4. 
fendant executed it ; as, if the defendant be R. Erlin, and ſub- 5.) Gun, 
ſcribed his name Erlwuin. R. Sal. 463. . 


(B. 2.) Reading. 


— 


So it is not neceſſary that the deed be read before ſealing and 
delivery; for if the party executes it without hearing, or deſiring 
that it may be read, yet it binds him. Dub. 44 £d. 3. 23. 4. 
44 Af. 30. 2 Rol. 28. l. 15. Mo. 184. 2 Co. 9. b. | 
But an illiterate man need not execute a dced before it be read tu 
him. K. 2 Co. 3. Manſer. R. 2 Co. . ; | 
Or, if it be in Latin, &, before it be read to him in a language 
which he underſtands. 2 Co. 9. 

So, a blind man, tho? he be well learned. 11 Co. 28. a. 

So, if it be agreed to execute a releaſe of a treſpaſs, and the 
party, inſtead of it, exccutes a releaſe of the land; it docs not 
bind him. 44 Ed. 3, 23. 44 AF. zo. 
Or, if he executes a general relcaſe. 2 Ra 28. J. 10. | 
So, if an illiterate man executes a decd which is fa'ſely read, 
or the ſenſe declared. different from the truth, it does not bind him, 
«dm. 9 U. 6. 59.b. 2 Rol. 28.1. 5. IN. 2 Co.g.b. Mo. 148, 184. 
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As, if it be read to be upon a condition, when it was abſolute, 
2 Kol. 28. l. 25. A $2 

Or, to be of 5/. penalty, when it was of 10/. 2 Rol. 28.1. 32, 
11 Co. 27. b. | | 

Or, to be a gift in tail, when it was a feoffment. 2 Rol. 28, 
l. 27. 268; . | of 
85 it does not bind, if the falſe reading be by a ſtranger, any 
more than if by the party to whom the deed is given. R. 2 Co. 9. b, 
So, tho? it be by a friend of him, who executes it, without covin, 

c 5 : 

So, if a man lettered, blind by age, Ec. executes a deed falſely 
read, it does not bind him. R. 2 Rol. 28. J. 20. 5 

If a feofiment, with letter of attorney, is falſely read; it is void 
for both. 2 Rol. 28. J. 27. 11 Co. 27. 6. 

But if two deeds are on the ſame parchment, and the one i 
truly read, and the other falſcly ; it binds for the deed which wa 
truly read. 2 Rel. 28. l. 35, 37. 11 Co. 27. . 

So, if there are two diſtin& clauſes in the ſame deed, and one 
is truly read, and the other not, it ſhall be good as to the one, 


11 Co. 27. b. : 


(B. z.) Date. 


So the date is not eſſential to a deed: for if it has no date, ora 
falſe or impoſſible date, the deed ſhall be good, and ſhall take effect 
from the time of the delivery. Co. L. 6. a. R. 2 Co. 5. 4. 
2 Rol. 21. I. 41. P. Q, 3 Leo. 100. Kelw, 34. ö. R. Tel. 193. 
Vide Mad. Form. I nt. 30. hr tons ; 

So, if it has the day of the month, but no year 1s mentioned: 
for that is a void date. 2 Rol. 27. J. #2. ; 

So, if the delivery be found before or after the date, the deed 
ſhall be good: for tho? the party is eſtopped to plead the deed to be 

| delivered before the date, yet the jury may ſay the truth. R. 2 Co, 
4. J. 3 Lev; too. f 1 

So, where a deed has a void date, it may be pleaded, that it was 
delivered at ſome other day than that mentioned in the deed. 2 Rl 
27. l. 25. Tel. 194. "I | | | 

So, if it be delivered after the date, it may be pleaded, quod per 
ſed geren dat: 1 Maii & primo deliberat' g Maii. R. 3 Lev. 34% 
R. Cro. El. 890. . BE 

So a deed with the date of the month, and year of the king, ſhall 
be good, tho” A. D. be miſtaken. Mod. Ca. 45. 

So, if the year of the king be miſtaken. R. Sal. 462, 3. 

So the clauſe in cujus rei teſlimonium is not neceſſary. Co. L. 6. 
R. I Teo. 25. | 

(If two deeds bear date the ſame day, and are manifeſtly but one 
agreement, that ſhall be preſumed to be executed firſt, which will 
ſupport tlie clear intent of the parties, in a family-ſettlement for 

valuable conſideration, Taylar v. Horde, H. 30. G. 2. 1 B. A. 
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FAIT. 


(B. 4) Witneſſes, | 


itneſſes are not effential to u deed. _ | 1 

wy the clauſe of, his teflibus, continued in the deeds of ſubjeg 
ill the time of H. 8. 2 1nft. 78. . e 
3 Je uſed in the "LINGO A. 3. Ed. 1, a, and 
3, and before. 2 Inſt. 77. Vide Patent, (B.) png: 


(8. 5.) When a ſecond Delivery renders a Decd effects. 


If a deed be entirely void at the time of delivery, for want of Fide ante, 
capacity in him who makes it, and afterwards the ſame perſon (A+ 3) 
attains capacity to make it, and then delivers the deed de novo, the 
ſecond delivery makes it good: as, if a. feme covert delivers a deed 
and after the death of her huſband delivers it de novo, Vide Capa- 
city, (D. 2. | | 2 
A if a ed be cancelled, and afterwards executed and deli. 

vered de novo, it ſhall be good. 2 Rol. 26. J. 7. | ; 

So, if a man who has a capacity to make a deed, but for ſome 
impediment cannot at that time make it effectual, delivers the deed 
as an eſcrow, to be afterwards delivered as his deed, and after the 
impediment removed, it be delivered as his deed, it ſhall be good: 
as, if a diſſeiſee makes a leaſe for years, being out of lefon, 
and delivers the deed as an eſcrow, to be afterwards delivered as 
his deed, and after poſſeſſion obtained it be delivered as his deed ; 
it ſhall be good. Co. J. 48. b, Cro. El, 446. ; 3 Co, 35. 3. 

But if a man delivers a deed as his deed, and at the time of the 
delivery has not power to make it effectual, it ſhall not be good by 
a ſecond delivery after the impediment removed: as if a difleiſee + 
makes a leaſe, being out of poſſeſſion, and delivers it as his deed, 
it cannot be a good leaſe by a new delivery after the poſſeſſion 
recovered. . | | 5 | | 

So, if a deed of confirmation of the eſtate of the leſſee be deli, 
rered before a leaſe executed; it cannot be good by a delivery de 
15900 after a leaſe made, | 55 | | 
So, if a man, who has not capacity to make a deed, deliyers it 
as an eſcrow, to be afterwards delivered as his deed, and afterwards 
attains a capacity, and then the deed is delivered; it ſhall not be 
good, for this relates to the firſt delivery: as, if an infant, fene 
covert, c. delivers a deed as an eſcrow, and Fl age, death 4 
f the huſband, &c, it is delivered as a deed, R. Cro, £1, 446, "2 
3 Co. 35. ET, He? | 
8 f it was delivered at Grit as his deed, by one whoſe deed is 
ot void, but voidable only, as, by an infant, by dureſs, c. it 
all not be good by a delivery de novo at full age, when. a large, 
c. 2 Rol. 26.1, 10, 15 8 Mtn” 


— 


Vor. IV. M 1 : | of 


F A1 T. 
0 I.) Deed indented. 


AVERY deed is indented, or poll. 
When a deed is indented it ſhall be ſaid. to be an n 

tho” the words, This indenture, c. are wanting. 1 L. 2290 a, 
2 Infl. 672. R. 5 Co. 20. b. 

But the words, This indenture, &c. do not make an indenture, 
if the deed be not indented. Co. L. 229. a. 143. l. 

Indented deeds began to be uſed zemp. R. 1. John, or H. 2. and 
were common temp. H. 3. Mad. Form. Int. 29. 

An indenture may be indented at the top or fide. Co. L. 229, 4. 

An indenture 1s bipartite, tripartite, quadropartite, &c. Co, . 
229. 4. 

Aud every part of the indenture i is of as great eſſect as al the 


parts together. Lt. ſ. 370. 
And all the parts are but one decd 1 in law. Lit. 7. 370. 


(C. 2.) Who are Parties to it. 


Vide pal, If one 1 executes his part of an a it ſhall be 10 

(D. 2.) deed, tho” the other does not execute his part. R. Cro. El. 212, 
Co. I. 22 

So, if 22 indenture be between A. and. B. of the one part, and 

C. and D. of the other, whereby an eſtate is granted to C. and J. 

and there are covenants to A. and B. by them; tho? D. does not 

ſeal, if he a 227 to the deed, he ſhall be bound by the covenant, 


Vide ante, ( 
So, tho' B. 2 not ſeal, A. and B. may have covenant ; ; for 
B. is named a party. Vide ante, (A. 2.) ” 


So, if a deed between A. on the part of B. of the one part, and 
C. of the other, and C. a 1 to pay ſo much to B. without ſaying, 
with whom he 8 B. thoꝰ a ſtranger, may maintain an action . 


thereon againſt Dub. 3 Lev. 139. ] 
| Lo, if a deed does not mention any parties in the beginning, 
2 but ſays, It is agreed, that a horſe ſhall run, Cc. In witneſs wheres 


ave have ſet our Jani,” and ſeals, and A. and B. ſign aud feal-it; 
they are 2 to it, and the one ſhall have covenant, agaiuſt th 
other.” N. x Sal. 44 © / 
80, 11 a deed be between A. and B. whereby i it is agreed, ha 
D. ſhall do all on his part, and D. ſeals and delivers it, he is 
party ; and if he does not do all agreed, on, covenant lies again 
the covenantor. Semb. Sho, 5 0 pl 
So, of a demiſe be by A. to B. by deed dete A. and B. ard 
afterwards C. adds, that he covenants that B. ſhall pay his rent, 
Sc. and ſigns the decd ; covenant. lies againſt C. tho he was not 
# party to the original deed. R. Carth. 76. od 
' But if a charter. party be between A, and other owners of 2 
ſhip, of which B. is maſter, of the one part, and C. of the other, 
whereby A. covenants with B. and C. and alſo C. covenants: with | 
A. and B. Tha' B. executes the deed, yet he is not a party, and 1 
caimot releaſe covenant by A. againſt C. R. 2 Rol. 22. l. 20. 
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So a man cannot be party to a deed, if he be not named 
therein: as, if it be agreed between 4. and B. that 4. being 
arreſt ſhall go at large upon his note, whereby he writes, 
I engage to return to the cuſtody of D. ſuck a day; B. is not a 
party, nor can have covenant upon this note, tho” it be 
 igned and ſealed by 4. R. 1 Sal. 197. 


Deed poll is every deed not indented. Co. L. 229. «. 
* And if a deed Nute it ſhall be intended to be poll, 
if it be not mentioned to be indented. Co. L. 229. 4. | 
If a deed poll between H. and B. be delivered by A. to B. 
and afterwards delivered by B. to A. either of them who has 
it in his hands may maintain an action thereon; for the re- 
delivery does not avoid the deed. K. Cro. El. 483. | 
So, if 4, by deed-poll agrees to pay fo much to B. he 
ſhall maintain an action upon it, tho' he be a ſtranger, and 
did not ſeal it. 3 Lev. 140. 5 3 


(D. 2.) Who ſhall take, tho' not a Party. 


None ſhall take a preſent intereſt by a deed, if he bt not res 
a party to it. Co. L. 231. a. | Fro ( 12 7 
So a party to a deed cannot covenant with one, who is a 
ſtranger to the deed. Per Holt, Carth. 76. 
But a man may take by way of remainder, tho' he be not 
a party to the deed. Co. L. 231. a. | „ 
As, if by deed between A. and B. only, A. conveys to B. for 
life, or in tail, remainder to D. for life, in tail, or in fee; D. 
ſhall take the remainder, tho' he be a ſtranger to the deed. 1bid, 
So, if a leaſe be to B. for years if 4. fo long lives, and that 
it remain to D. for years, to commence after the death of A, 
It ſhall be a good remainder to D. tho' no party. R. Ray. 144, 


(E) The Parts of a Deed, 
(E. I.) Recital. | 


A Deed may be good, tho' it has not formal parts. | 
| A recital is notan eflential part of a deed, for it may ex. 
plain the intent, or may be repugnant. Per Holt, 3 Ca. Ch. 101, 


(E. 2.) Indorſement, &c. 


A thing ſubſcribed after the words, in cujus rei teſtimonium, 
or indorſed, may amount to a covenant or defeazance; but 
is no part of the deed: as, if a bill or note for rol. be 
ſubſcribed, memorandum that he is not to pay the lol. till bg 
ha; recovered, Q. R. 2 Brownl. g8, | 
| | M2 | $0 


(Z. 3. 
When 2. 


parties are 


well de- 
ſeribed. 


the deed. Cont. Dy. 279 


F A I T. 


So a thing wrote after, in cujus rei 9 is no part of 
the deed, tho' it was wrote before the ſealing and delivery of 
the deed. 2 Rol. 23. I. 20. K. cont. Mo. 3. ; 


But if words are wrote upon the back for want of room within 


che parchment, they fhall be part of the deed. 2 Rol. 22. I. 43. 


So, if a condition be indorſed upon an obligation, &c. it ſhall 


be good; for it goes in defeazance. 2 Rel, 22. l. go. FT 
So, if under the condition words are wrote, and that Ie 
Hall be parcel of the condition; this makes the words part of the 
condition. 2 Rol. 23. I. 15. | ' b 
So if there be a memorandum wrote under, that the ſum in the 
condition ſhall not be paid till fuck a comtingency, without more. 
K. 2 Rol. 23.1. 5. | : 

Or, a memorandum indorſed. R. Mo. 679. 


(E. z.) The Premiſſes. 

The office of the premiſſes of a deed is to aſcertain the par- 
ties, and the lands, c. conveyed. Co. TL. 6. a. : 
The proper deſcription of the party is by his chriſtian and ſur- 
name. Vide Capacity, (B. 4, 5.)—#ide ante, (B. 1.)—Grant, (A. 2.) 
So he may be deſcribed by his name of office, or dignity. 

So, if a man executes a deed, and his addition be miſtaken, this 


ſhall not avoid the deed ; as, if A. B. junior executes an obligation 


by the name of A. B. ſenior. R. 13 H. 4.4.6. 2 Kol. 21.1. 15. 
So, if his ſurname be miſtaken: as, 4. Boſum, for, A. Bozom. 
14 H. 4. 30. 6. 2 Rel. 21. . 19. 5 . 
Or, if it be totally different; for a man may have two ſur- 
names. 3 H. 6. 25. 6. 0 | | | 
So, if a deed be executed by A. and ſabſcribed by his chriſtian 
and ſurname, but in the ingroffing his chriſtian name is left 
blank, vet it ſhall be good. K. 2 Cre. 261. | | 
So, if a man be baptized by one name and known by ano- 
ther, a grant by the name by which he 1s known, ſhall be good. 
2 Rol. 43. 6. | 785 


So, if Fane B. makes a leaſe by the name of Jan, it ſhall 


be good. R. 2 Rol. 42. J. 50. 


But if Edmund executes a deed in which he is named Edward, 


and he be ſued by the name of Edmund, alias dict. Edward, 
Oc. he may plead non eff fafum, and ſhall avoid the deed. R. 3 


1.6. 25. Per Priſot, 34 H. 6. 19.6. 2 Rol. 21. Il. 21. R. Dy. 


279. 3. Ow. 48. R. Cro. El. 897. K. 2 Cro. 558, 640. 
Tho' he ſubicribes by his true name, Edmund. R. 2 Cro. 640. 
Fho' the jury find that Edmund executed the deed. 161d. 


So, if he be ſued by the name of Edward, when his name was 


Edmund; tor he may plead nor of factum, tho' in fact he executed 
. 6, but that is denied idem in marg. 


So, if a man takes ſolely by the deed, a miſtake of the title, 
or addition to the party, ſhall avoid the deed: as, if a grant be 
to A. . Knight, where he is not @ knight, 2 Rel. 43. J. 


„ 


30. | 
Or, 


FAIT. 


Or, to A. B. Eſquire, where he was a knight. R. per 3 F. 
Roolly cont. Sal. 561. 5 | 

Yet if Edmund executes a deed in which he is named Edward, 
and is ſued by the name of Zdward, and pleads miſnomer ; he 
may be eſtopped by the deed, Per 2 J Dy. 279. b. in marg. 


The premiſſes ought to comprehend the certainty of the lands or 
tenements to be conveyed. Co. L. 6. 4. 
land. Co. L. 4. a. Vide Grant, (E. 3.) ä 

[A nominal manor will paſs under the general words, meſſuages, 
Jands, tenements and hereditaments. Morris v. Leneve, P. 1944. pa 
3 Atkyns 82.) = 


the term, grants all the ſaidapds to A. his executors and aſſigns; 
the whole term paſſes, without more. R. Skin. 542. . 
If the deſcription of the tenements granted comprehends ſeveral 
particulars and ęircumſtances in the fame ſentence, all ought to 
be true, otherwiſe, the grant will be void: as, if a man conveys 
all his tenements in the pariſh of B. in the tenure of A. if they are 
not in the pariſh of B. tho' they are in the tenure of A. they do 
not paſs. R. 3 Co. 10. a. Doughty. R. Dy. 292. 5. 
So, if he eonveys all his tenements in the tenure of A. in the pa- 
rifh B. for it is not material that the firſt part of the deſcription 
is true, if the whole is not ſo. R. 2 Co. 33. 4. D. cont. 3 Co. 10. a. 
Acc. Hob. 171. | | =» | - 
So, a fortiori, if he conveys omnia meſſuagia, terras, tenements 
in tenura A. B. Oc. in V. when they are in D. for, illa, refers to 
the whole period. R. 2 Co. 33. a. —— - 
Totam illam portianem decimarum in I.. cum omnibus decimis in L. 
;n tenura F. C. when he has not any portion, and the other tithes 
in L. were not in the tenure of J. C. R. 4 Co. 35. TE 
If he conveys the manor of D. in the county of B. by bargain 
and ſale, when it lies jn the county of C. R. Dy, 292. 6, in marg. 
But if the thing deſcribed is ſufficiently aſcertained, it is ſuffici- 
ent, tho? all the particulars are not true: as, if a man conveys his 
_ in D. which was R. Colton's, when it was Thomas Cotton's. 
Hub. 171. 7 | | | 
Or, his houſe late R. Cotton in D. R. Dy. 376. 5. 
If he demiſes the manor of D. vhich manor is in leaſe for ſuch a 
7; the demiſe is good, tho? the rent be miſtaken, Per Poph. 
2 Cro. 34. 7 5 „„ | 
Or, a meadow in the paxiſh of D. in com* B. tho' it was in 
om' W. K. Dy. 292. b. | | 
Or, the manor of Dy, in com. B. when it was in com. O. if 
_ivery be made. Dy. 292. J. in marg. 
Or the commandry of S. in com* R. tho' it be not in com R. 
ro, El. 114. | | 
So, if he demiſes the tithes of 38 acres, and all tithes prædial 
nd perſonal belonging to the prior, &c. All which were in leaſe to 
V. the tithes paſs, tho“ not in leaſe : for there was a ſufficient” 
„ M 3 certainty 


Land is aomen generaliſhmum, and comprehends all the ſpecies of well del- 

| tbed. 
By what 
names they 


3 . Vide Grant. 
If a man poſſeſſed of pe years, by indenture, reeiting (E. I, &c.) 


„ 
certainty before, and therefore, the words, all wvhich, Nc. ſhall 
be taken as an explanation, and not as a reſtriction. R. Cry, 
Car , 584. * ' J ; : 
If he demiſes his meadows in B. and D. containing 10 acre, 
where they contain 20 acres z all the meadows paſs. Semb, Sav. 114, 


(E. g.) Exception. 


(E. 5.) If a man makes a grant he may make an exception out of the 
By what generality of the grant, by the words, exceptis, ſaluo, preter, Qt. 
words, Co. L. 47-4. | Pf | 

So, by the word, reſerving ; which has the force of an exception, 
or ſaving, ſometimes. Co. L. 143. 4. i 

80 an exception may be added, after a limitation of an uſe, 

R. Cro. Car. 437. Jon. 396. we © 


(E. 6.) Si quis rem dat & parlem retinet, illa pars, quam retiner, ſemper 
The effe# cum eo 72 & ſemper fuits Co. L. 47. 4. 
— ercep: And therefore, if A. leaſes a tenement reſerving a houſe pro 
| Propriq uſu & occupatione; the houſe is wholly in the leſſor, and nat 

demiſed. 4 Mod. 11. 3þ | b; 

So, if the exception be, for the uſe of the leſſor when be pleaſe: b 
refide there, and at other times for the uſe of the leſſee ; the houſe i 
wholly excepted out of the demiſe, tho? the latter words make the 
leſſee tenant at will, R. 4 Mod. 12. Sho. 311. 

* If a man lets his manor, exceptis boſcis, the ſoil ſhall be excepted, 
Dub. Dy. 19. a. R. 5 Co. 11, Cro. El. 522. 2 Rol. 455. l. 15; 
So, if it be, except <poods, underayoods, coppices, &c. flanding and 
growing upon the manor, <vith liberty of ingreſs, ſaving for the bolet 9 
the leſce, who covenants to make fences, except to new coppies: 

for upon the whole leaſe it appears, that the intent was to excty: 
the ſoil. E. 2 Rol. 455. 1. 20, 2 Cro. 487. Vide poft, (E. 7.) 
A 


(8. 3 But an exception of a thing not in fe, or not contained in the 
When it demiſe, is void. Co. L. 47. a. 143. 4. 
ſhall be void As, if a leſſee for years aſſigns his whole term, except the tres, 
mines, &c, it will be a void exception; for they were not in bi 
power. 5 Co. 12. 6. Cro. El. 522. K. 2 Rol. 454. L. ult. 

But if a leſſee for life or years, makes an under-leaſe, exceft th 
trees, it will be a good exception: for he may have treſpaſs ſo 
cutting them down, and is ſubject to waſte it they are cut dow 

K. 2 Rol. 454.1. 42. 45. | | ons 
g So an exception of a thing certain, out of a thing particular 2 

certain, will be void; as, if a man leaſes 20 acres, excepting c 

acre, the exception is void. Co. I. 47. 24. 5 

So, if he grants a piſchary, ſaving piſcharid ſud. 2 Rol. 54 6+ 
, So, if he leaſes a houſe and ſhops, except the ſoups, 2 Role Ait 
4. 27. D. 264. b. 5 N 

If he leaſes a parſonage with all lands, underwoods, Qc. ef 
great trees, <vood, and timber ; it ſhall be void as to the underv 


H, 2 Rol. 454. J. 25, Hob. 170. 


. | 167 
Tf he grants the manor of B. with all lands reputed parcel 
thereof, and occupied therewith, except the manor of C. if Wihite- 
acre be reputed parcel of B. and occupied with it, tho' in truth 
it be parcel of the manor of C. it ſhall not be excepted : for it 
was expreſsly granted before. R. 2 Rel. 454. J. 30. 
If he grants his manor, except the demeſnes, or ſervices. Hob. 170. 
Or, except wards, marriages, reliefs, and courts, in a grant E | 
by a ſubject, R. 2 Cro. 176. 5 5 | 
So, if a man grants zorum flatum & intere(ſe aum, except the 
moiety ; it ſhall be void. 2 Rol. 455. J. 1. | Mc 4 
Or aſſigns his whole term, except to himſelf for his life ; for 
it is repugnant. 2 7 3 2 55 „ 

So an exception of the whole contained in the grant, c. ſliall 
be void: as, if A. releaſes all his right to ſuch land, except that 
which he has by deſcent, when he has the whole by deſcent ; the 
exception is contradictory and void. KR. 2 Rol. 454. J. 5. 

So, if he demiſes all his land in B. except Wiite-acre, when he 
has nothing but Vite-acre. R. 2 Nol. 454.1. 20. Hob. 179. | 

Or, all his houſe, except ſuch a chamber, when he has nothing 
but the chamber. Semb. 2 Rol. 454. J. 10. ett 

Or, all his land in A. præter his manor of B. and he has nothing 
in A. but that manor. 2 Rol. 454. J. 40. Heb. 170. | 
So an exception out of an exception leaves the thing unexcepted. 
So words added to an exception may qualify the force of the 
words, and explain the intent of the exception : as, if a man 
Jeaſes land, except his wood, wiz. oak, aſh, and crab-trees, Ec. the 
ſoil is not excepted. Semb. 2 Rol. 455, J. 10. | 


Every exception is the act and words of the leſſor, grantor, (F. 8.) * 4 
Oc. and therefore ſhall be taken Ariete againſt him, 10 C. 106. J. How it at 


; * conſtru- 
| | ed. 
(E. 9.) The Haberidum. 


The office of the 4abendum is to name the grantee, and limit 
* Nr of the eſtate. Co. L. 6. a. 2 Kol. 65. J. 25. 
9 . 47. %. 25 | 
As, if a man grants land to A. habendum ridem A. Q haredibu; 
ſuis, or, heredibus de corpore ſuo, or, pro ter mino vitæ, wel annorum. 
And if a limitation be to A. habendum to the uſe of him and 
the heirs of his body, it will be a good eſtate tail; for it does not 
operate by way of uſe, but as a limitation at common law. K. 
ro, Car. 231, 245. | | 5 EN 
So the habendum may abridge or alter the generality of the 
premiſſes. Heb. 171. | | „ 
As, if a reverſioner after three lives grants his eſtate to A. for 
life, khabendum for life when the three lives expire; it will be a 
good grant of the reverſion for life. Hob. 171. | | 
So, if a grant be to two, habendum to the one for life, and 
after his death to the other in fee; the one ſhall take for life, re- 
mainder to the other. R. 8 Ed. 3. 59. 5. 2 Co. 55. 6. Pl. 
153. cont, but 160. accord. ig Hob. 172. Dy. 126. 6. | 


9 


- 


£69 


| | 10. 


FW Op 
If a grant be to two Jointly, the 4abendum may limit a m6iety 


to the one, and a moiety to the other ; by which they ſhall be 
tenants in common. Co. L. 183. 3. Cont. Pl. Com. 1 53. but acc. 
160. a. Fide Eftates, (K. 2.) | „ 

So a grant may be to three, habendum to one for life, remainder 
to * for life, remainder to the third for life, ſucceſſre. 
2 _ 65. J. 50. R. Dy. 160. 3. Per 2 F. Mo, 26, R. 
Dy. 361. „ | | 
| _ rant to A. habendum to him and his wife for their lives 
fucceſſroe, will be a good remainder to the wife. R. 2 Cre. 471. 
R. 2 Cro. 564. | 5 5 

So, if a grant, or feoffment be to 4. and his wife, and their 


heirs, habcndum to them and the heirs of their bodies, without 


more: they have an eſtate tail, with a remainder expectant in 
fee. R. 2 Rol. 19, 23. But ſaid, that it ſhall be only an eſtate 
tail, without a remainder in fee expectant; for the Aabendun 
abridges the generality of the premiſſes. C. L. 21. a. 8 0. 


154. 6, 


So a grant of rent to 4. and his heirs, kabendum to him and 
his heirs, to the uſe of him and his heirs for the life of B. he 
hall have only a deſcendible freehold. R. Mo. 856. 

So, where no eſtate is expreſſed in the premiſſes, the Habendin 
e fruſtrate and make it void; as, if a feoffment be to 4. 
habendum, after the death of the grantor, for life; the 4abendun 
makes the feoffment void: for a' freehold cannot commence i- 


futuro. 2 Rol, 66, 1..5, Hob. 171. Shin. 544. 
But if the Jabenilum be repugnant to the premiſſes, it ſhall be 


Shall not be void; as, if a grant be of all his term, Jabendum after his death; 
repugnant. the Hhabendum will be void. Hab. 171. R. Dy. 272. 6. 


| B UT if a deed after execution be altered in a material 1 


Or, of all his lands, to the grantee, his executors and admini- 
ſtrators; for this paſſes the term. R. 1 Sal. 346. Skin. 542. 

If a grant be by the premiſſes to A. and his heirs, Jabendin 
after his death to A. and the heirs of his body; A. ſhall take 
immediately ; for a freehold in futuro cannot be; and therefore 
the habendum, being repugnant to the premiſles, ſhall be void 
R. 3 Lev. 339. | : 

So the ſabendum cannot enlarge the premiſſes : and therefore, 
if A. leaſes land to B. for years, habendum to B. and C. for life, 
nothing paſſes to C. nor ſhall B. have an eſtate but for his own 
life. Jen. 3 10. „ | 


(F) When a Deed ſhall be avoided. 


(F. 1.) By Razure, Interlineation, Oc. 


razure, interlineation, addition, &c. by the obligee himſelt, 


it ſhall be void, and the obligor may plead aon gſt factum. R. 
: ow x : As 


11 Co. 27. Piget, 


1 


1 1 . 
As, if it be altered in the name of the obligor, or obligee, or 
lum, Sc. 11 Co. 27. a. 4 2 41-144 . 
Or, by the addition of a chriſtian name, or addition of the 
obligor. R. Cro. EI. 626. 75 | | | g 
Or, by the addition of a condition for the advantage of the 5 
obli gor. Id. e | 


N. So, if he inakes a leaſe agrecable to the counterpart, by in- 
| creaſe of the rent. K. Cre. El. 60275, N. 

es So, if he eraſes part of the land demiſed. R. Mo. 3 5. 

2. So, if a word be daſhed thro' with a pen, tho' it be legible. 
| 11 Co. 27, a. | | 

ir So a 54. ſhall be void, if it be altered in a material place by a 

ut ſtranger, without the privity of the obligee. R. 11 Co. 27. a. 

in but this ſeems, per 2 F. underſtood to be, in a place ſo material 

te that it cannot be ſued. 1 Rol. 40. R. Cro. El. 626. Mo. 10. 

n Tho' it be before the obligee had notice of the execution of 

%. the deed. &. Cro, El. 627. 8 

So, if it be altered by the obligee himſelf, tho? it be in a 
nd place not material., 11 Co. 27. a. 
he As, by the addition of a date. Cro. El. 800. 

So, by razure, Sc. the whole deed ſhall be void. 11 Co. 28. 6. 
um Tho' it contains ſeveral diſtin& covenants, or clauſes; and the 
4 razure be only in one. 11 Co. 28. 5. | 
un But it the alteration be by the obligor himſelf, in a place not 
in material, the deed ſhall not be void: as, if it be an addition to 
the name of the obligee. 11 Co. 27. a. 3 

So an alteration hy a ſtranger, in a place not material, without 
de the privity of the qbligee, does not avoid the deed. K. 11 Co. 
th; 27.a. 1 Rol. 40. . e | 


Or, if it does not appear, by the pleadings, to be material. 
1 Rol. 40. | | | 3 
Nor an alteration by the executor of the obligee, in a place 


hs not material, and which tends to the benefit of the obligor, R. 
ike 1 Leo. 282. 5 ; 7 
ot So an alteration by the obligar himſelf, in a material place, 
is does not avoid the deed. 11 Co. 27. 5 

So, if a material alteration be by conſent of the obligor and 
re, obligee, it does not avoid the deed : as if the name of another 
ife, obligor be interlined, and he executes thedeed. R. 2 Lev. 35 
oh Or, upon an agreement between them that an addition ſhall 


pe made after the deed ſealed. Per Poph. Cro. El. 627. 


(F. 2.) By breaking off the Seal. | 
So, if the ſeal of any deed be broken off, the deed ſhall be 


void. ; 
So, though it be broken off by a ſtranger. 5 C. 23. a. 1 Rol. 40. 
eby Or deſtroved by mice, before plea. / 1 Rol. 40. 
ſelt, do, if A. and B. by deed covenant jointly with divers perſons, 
F. and the ſeal of one be broken off, the whole decd ſhall be void. 


5 Co. 23. a. 


Se 


1 1 1 7. 


So if bound in an obligation jointly and — and the 
ſeal of one be broken off. R. 2 Lev. 220. 

But where A. B. and C. covenant ſeverally with divers perſons, 
who join in a covenant to them, and the ſeal of J. is broken off; 
the deed ſhall be void n as to him, for it is guaſi a ſeveral deed 


as to them. K. 5 Co. 23. a 
So, if the ſeal be broken off by mice, after non ef fofun 
pleaded, it ſhall be void. 1 Kol. 40. 


(G) When a Deed takes Effect, | 
Deed is not in force, though it be ſigned and ſealed, till 


delivery. 
And therefore, if a condition be that he ſhall pay for corn tunc, 
or poſtea delivered, it does not bjnd him to pay for corn delivered 
after the date, and before the delivery of the deed. R. 2 Gro. wy 


Deeds, Al hen Evidence. 
Jide Chancery, (T. 5. Evidence, (B. 1, &c.) 


Oper of Deeds, 
Vide Pleader, (P. 1.) 


Shewing of Deeds. 
Vid. Pleader, (O. 1, &c.) 


Ha: alſo . . is Ke. 5 (FT. I 3. = 
Surrender, . — C.) 


- 


FALSE AFFIRMATION, AND WARRANTY. 
Vide Action upon the Caſe for a Deceipt, (A. 8, 9, 10, 11.—E. 4) 
FALSE IMPRISONMENT. 

Vide Impriſonment, (L. 1, &c.)—Pleader, (3 M. 22.) 
FALSE JUDGMENT. 

Vide Pleader, (3 D.) 


FALSE LATIN. 


Vide Abatement, (H. 2. 8 (D. 2.)—Olligation, 
r ( 37 0 


F A I x. 


FALSE RETURN OF MEMBERS OF 
PARLIAMENT. 


Vide Parliament, (D. 15.9 
FALSE SUGGESTION. 
Vide Grant, (G. 9. Y Hatent, (F. 2.) 


AL SIT TIN GO A RECOVERY. 
| Vide Recovery, (B. 6, xc.) 


P E A L T T. | : 5 * 
Vide Copyhold, (K. 9. .)—Homage, (D) 


FE E-F A R M. 
Vide Rent, (C. 3.) 


Vide Extortion Officer, (G. 1 ne ons; (F. 1, 4) 


F E E SIM p L. E. „ 
Hide n (C. 7:)Deviſe, (N. Sr (A. ly "EOS 


Officer, (B. 7 


* 


F E E TAIL. 


Fide Capylola, (C. 8, e (N. 5, aue, (B. 15 4 — | 
ts &c.)—Officer, (B, 8.) 


F E L © D 8 E. 
Vide Juſtices of Peace, (NM. 3.) 


F E LON V. 


Vid: Action upon the Caſe, (B. 5.) — Action upon the Caſe for D-ſama- 
tion, (D. 3, 4.)—Admiralty, (E. 4, &c.—Porfeiture, (B. 3.)— 
Juſtices, (M. 1, &c.—N. 2.—0. 1, &c.—P. 1, &c.— 
S. I, &c.—Z.) - Fuftices of Peace, (B. 3.) — Leet, (L. 1.)— 
Pleader, (2 S. 18. A (A. 3. . „ (D. 1.) — 
1 aife, (C.) 


7 E M E. 
Vide Officer, (B. 2.) 
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Feme Covert. 


| Vide Adminiſtration, (D.)—Bankrupt, (D. 7, 11.) — Baron and 

= Feme, per Totum, Capacity, (D. 2.)-—Chancery, (2 M. t, &c.— 
3 Z. 1, &c.)—Deviſe, (H. 3.)—Diſcent, (D. 8.)—Dower, 
per Totum. — Tine, (K. 3, 4.) | 


; Feme Sole. 


Fide Baron and Feme, nene 


Feme Sole Merchant. 
Fide Baron and Feme, (A. 2.) — London, (N. 7.) 


FEOFFMEN . 


(A) 4 Feoffment, 
(A. r.) Of what Effect it ſhall be. 


Feoffment is a conveyance in lands and tenements in pol. 

ſeſſion, by one to another in fee. Co. L. g. a. 2 Rol. 1. 4. 
And it is the moſt ancient and moſt beneficial conveyance. 

If the feoffor was out of poſſeſſion, by the feoffment and livery 


thereon the eſtate is brought back, and the feoffer has the free- 


hold perfectly, tho' he could not have had it by fine, recovery, 
bargain and fale, or other conveyance. Co. L. 48. 5. 49. a. 
Wha may make a feoffment, or take thereby, vide in Capacity. 
A feoffment paſſes or extinguiſhes all collateral rights; thus it 
extinguiſhes a right to a way. Barnes 155. 
Pid. Recovery, (B. 2, 3.) | 


(A. 2.) Of what Things. 


A feoffment may be made of all corporal eſtates : as, of 


houſes, lands, tenements, Sc. Co. L. 49. a. | 
So a teoffment may be made of lands, in which a man has no 
fixed eſtate; as, if he has 12 acres to be annually aſſigned in ſuch 
a meadow : and livery in any acre, which he has at the time of 
the feoffment, is ſufficient, Co. L. 4. a. 48. 6. 2 Rol. 10. J. 40. 
ad 50. | | | 
S, if a feoffment be of go acres towards the North in ſuch a 
moor, which contains 100 acres, livery in any of them is ſuffi- 
cient. 2 Rel. 11. J. 5. Dy. 372. 6. 


80, 
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So, if two manors be divided alternis vicibus between par- 
ceners, either may make a feoffment of her manor; and the 
deed ought to comprehend both, and ſhe ſhall make livery 
in one /ccundum formam chart@ this year, and in the other the 
next year. Co. L. 48. 6. ED | 0 

But a feoffment cannot be made of a thing of which livery 
cannot be given: as, if incorporeal inheritances, rent, advow- 
| ſon, common, Cc. 2 Rol. 1. J. 20. ; ; 

Tho? it be an advowſon, Sc. in groſs. Cont, 11 H. 6, 4. 
Acc. 2 Kol. 1.1. 21. . 55 

So a feoffment of lands, which are uncertain till a future act, 
is void; for livery does not operate in futuro: as, if A. agrees by 
indenture to convey 201, per annum in land to ſuch an uſe, and 
20s. per annum to ſuch an uſe, and makes a feoffment of all his 
Jands to the uſes in the indenture; it will be void for all but 
that where livery was made, it not being aſcertained, which 
{all be to one uſe, and which to the other. R. 1 Rol. 187. 


(A. z.) By what Words. 


No precife words are requiſite to a feoffment: and therefore 
a a conveyance by other words, as well as by the word enfeoff, 
amounts to a feoffment. 2 Rel. 73. | 
So, dedi & concefi, 2 Rol. 7117. | | 
So, if a man by deed bargains and ſells lands to A. and his 
heirs, and livery be made, it ſhall be a feoffment. R. 1 Leo. 25. 
So, if a man ſays, all my lands belonging to the monaſtery of A, I 
give to B. livery being made, his manor belonging to the mo- 
naſtery of A. paſſes, Semb. Sav. 104. 
So, if the condition of an obligation, Ec. be to make a 
feoffment to A. and he makes a leaſe and releaſe, it is ſuffi- 
cient; for it is tantamount, Co, L. 207. a. | 
So, if the words are ſufficient for a feoffment or other convey- 
ance, the vendee may take by which conveyance he pleaſes: as, 
if a leſſor by deed dedit & conceſſit, to the leſſee for years, with 
a letter of attorney to make livery, and delivers the deed to 
the leſſee, and afterwards livery is made; the leſſee may take 
it as a feoffment, or a confirmation. R. 2 Leo, 192. 


(B) Lidezp of Seifin.. 
a (B. 1.) When it ſhall be good. 


O every feoffment, or paſſing of freehold by a conveyance (B. 1.) 
at common law, livery of ſeiſin is requiſite. Co, L. 48. a, Livery ia 
Livery may be in fact, or in law. Jbid. | „ nt. 
Livery, in fact is, when a man delivers the ring of the door, ” nd H 
ry or twig to the feoffee upon the land, in the name of ſcifin. CE. 


Or delivers the deed of feoftment upon the land, in the name 
of ſciſm, Bid. | | 


Or 


(B. 2) 


Secundum 


For mam 
Charte, 


(. 3.) 


Livery by feoffee,. in perſon, or by attorney lawfully conſtituted. 


Attorney. 


"It, 


FEOFFMENT. 


Or delivers any thing which does not relate to the land, 
upon the land, in the name of ſeiſina. Ibid.” * 

So, if he being in the houſe, or at the door, ſays to the fe. 
offee, I deliver you ſeiſin, or poſſeſſion, of this houſe, in the name of 


all the lands in this deed, according to the Feet of. this deed, with. 
out other act or OR Thid. 3 Es I 

Or, enter into this houſe, or land, and have, or enjoy it, according 
to the deed, Ibid. | PE 

Or, enter, Sc. and God give you joy; Ibid. EN 

Or, I am content you enjoy this land according to the deed, Ibid 

Stand forth, I here give thee this land. 2 Rel 7. 1. 30. Poph. 4). 

Or if, being fick in the houſe, he makes a feoffment to 4 
and ſays,” I conſent you take livery preſently, and orders his ſervants 
to take him for their maſter, 2 Rol. 7.1. 25. 

So, if he ſays any words to the ſame import. Co. L. 48. «, 

If the land lies in ſeveral counties, he ought to make livery 
in each county. Lit. J. 61. | | 

But livery in part, in the name of the whole, is ſufficient 
for all in the ſame county. bid. Dog 

So, if an heir enters into part of the land deſcended, and 
makes livery therein in the name of the whole, it is ſufficient 


for all the lands which deſcended. 2 Rel. 5. J. 36. 


If a man leaſes to 4. for years, remainder to B, in fee, in 
tail, or for life, he muſt make livery to A. Lit. J. 60. No. 14, 

And if a leaſe be to A. and B. livery to one of the leſſees i 
ſufficient, Co. L. 49.6, SY | 


If livery be made, /ecundum formam charte, this _— the 
effectual quantity and quality of the eſtate contained in the 
deed. Co. L. 48. a. 

And therefore, if he delivers ſeiſin of one parcel /ecundun 
forman chart, tho' he does not ſay in the name of the whole, all 
in the deed paſſes. Co. L. 48. a. | 

Or, to one feoffee, the eſtate paſſes to all feoffees named in 
the deed. Co I. 48. a. 15 : . 

So, if he makes livery ſecundum formam charte, it —_— 
according to the effect of the deed, tho' there be a miſtake of 
a name, Sc. in the deed. KR. 2 Rol. 2.1. 6. 

So, if the party adds words contrary to the intent of tht 
deed, they ſhall be rejected: as, if the deed" conveys in fe, 
and livery is made for life /ecundum formam charte, the tee 
m_—_— — | 


Livery ought to be made by the feoffor, and taken by tht 


If an attorney be appointed to make, or take livery, it ought 
to be by warrant of attorney in writing. 

And either party may make one or more to be his attorne)s 
to give or take livery for him. 2 Kol. 8. J. 25. * 


make 


Ho 


derira 


YE OFF MEN T. 15 


A man attainted, outlawed, excommunicated, profeſſed, a 
villein, an alien, an infant, or feme covert, may be an attorney 
to make, or take livery, Co, L. 52. 4. 4 n n | 

So a huſband may be attorney for his wife, or a wife for her 
huſband. 46:4, | LW 44S a 

So, he in remainder for the leſſee for life. JO, j.. 
| Leſſee for years for him in reverſion, or remainder. Bid. 

And if a leſſee for years makes livery for his leſſor, his term 
is not merged. Co, L. 52. a, R. 1 Leo. 192. | 

So, if a reverſioner makes livery for th&.leſſee for life, he 
may enter for the forfeiture. Co. L. 52.4, | 

Otherwiſe, if a reverſioner makes livery for a leſſee for years; 
for his livery cannot be for the leſſee, who has no freehald. 16:9. 

If an attorney makes livery of an acre in the name of all, 
it is ſufficient for the whole, tho' his warrant was to make 
livery of all. 2 Rol. 8. J. 17, 43. 5 
So, if he makes livery of one ſecundum for mam charte, which 
comprehends the whole. Co. L. 52. a. | | | 
Or, makes livery to one /ecundum formam cliartæ, when the 
feoffment was to ſeveral perſons. Iid. 

Tho' his warrant was expreſs to enter .into all, and to make 
livery of or to all. Bid. | 

If a warrant be to three conjunctim & diviſim to make livery in all 
and ſingular the lands, Sc. each ſeverally may make livery of part 
of the lands. R. 1 Leo. 192. 1 And. 246. 4 Leo. 196. 

If the warrant be, that he ſhall enter into any part in the 
name of the whole, he may make livery of lands in the poſſeſſion 
of ſeveral tenants, ſeverally. R. Hard. 314. Og 

So, if livery be made atter three rent days incurred, it ſhall 
be good, if it is not confined to any time. R. Mo. 875. 

But he ought ſtrictly to purſue the effect of his warrant : 
and therefore, if the feoffor was diſſeiſed, and gives a warrant 
to enter into all the parcels, and make livery of them; if he 
enters only into one, and makes livery ſecundum formam cliartæ 
it ſhall be void: for, without entry into all, the eſtate ſhall - 
not be reveſted for ſo much into which he did not enter. Co. 

ales L. 52. a. 2 Kal. 9.1. 15. . | | | 
o, if a letter of attorney recites a feoffment of roth April, 
where it was gth April, and gives authority to make, or take 
livery ſecundum fermam & ectum charte preditts, and livery be 
made upon it, it will be void; for there is no ſuch feoſfment. 
R. Cyo. El. 603. h : SY 
So an attorney cannot make livery within view. Co. I. 52. 6. 
If a feoffment be by indenture, there cannot be a warrant 
of attorney therein to make livery, if the attorney be not made 
a party to er N Ihid.+ + [Vide 
ut a deed-poll may contain alſo. a warrant. o Pargin ibid. 
make livery. Wit. OE 
How livery ſhall be made in a feoffment of a moveable in- 


heritance, wide ante, (A. 2.) | 5 - 
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12 4.) So, if the feoffor _— the feoffee in light of þ bool of 
very in land, I give you yonder houſe, &c, enter and take poſſeſſion, and he 
*. enters 93 of the feoffor, it ſhall be a good livery in 
law. Co. L. 48. 5. R. Pol. 47. SE | 
Or, enter and enjoy it according to the cet of this deed. 2 Rol. . 
J. 1. 5 SRI 
Or, if he delivers to him the deed, and ſays, God give you joy 
of it. 2 Kol. 7. J. 5. | 1 | 

Or, I will you enjey according to this deed, and ſhews him th 
land. 2 Rel. 7. 1. 10. 5 | | 

So livery within view ſhall be good tho” the feoffment be with - 
out deed. Co. L. 48. 6. + | | 4 

Tho' the land lies in another county. Bid. 

So it ſhall be good if the feoffee enters in thelife of the feoffor, 
tho' the feoffee be a woman, and married before her entry, to the 
feoffor, or any other, who enters and claims in the right of his 
wife. 2 Kol. 3. X. 1 Mod. 91. | | 

Tho! the feoffor be a woman, and married to the feoffee before 
entry. R. 1 Vent. 186, Pol. 50. 2 Lev. 34. | 
So, if the feaffee dares not enter for fear of death or mayhem, 
it is ſufficient if he comes as near the land as he dares, and 
claims it. Co. L. 48.6. 8 e 

Vide poſt, (B. 8.) 


(8. 5.) When Livery is not good. 


But if a man delivers a deed of feoffment to the feoffee upon 
the land, without ſaying, in the name of ſeiſin, it is not a. good 

_ livery ; for it has another effect. C. L. 48. a. 

So, if a man ſays to another upon the land, 7 give or demiſe 
you this land, for life, without more, it does not amount toa 

livery. Bid. | 

Or, if he ſhews him the land, without ſaying any thing, and 
he enters and the feoffor agrees thereto. 2 Rol. 7. I. 15. 

So, if a feoffment be to A. for years, remainder to B. in fee, 
livery cannot be given to A. within view; for no one can take 
by livery in law, who does not take thefreehold. Co. L. 49. 5. 

So, if an actual livery was intended, and is not well executed, 
it ſhall not be good as a livery in law. 2 Kol. 7. I. 40. 


WC) So, if a man makes livery /ecundum formam charte, it has no 

If ee 22 if the deer be of no effect; as, if the deed be, habendur: 

relates, is after the death of the feoffor, or, in futuro. Ce. L. 48. b, Vid 
void. peſt, LB. 8.]. 5 

© Abs. So, if a man leaſes for years by deed, and makes livery to the 

leſſee ſecundum formam charte, the leflee has only for years, and 

the livery is void, Co. I. 48. 6. 555 8 | 


(B. 7.) So, if 4. makes a aſe for years, and afterwards makes a 
it be not feoffment of the ſame Iand, and livery, without the oer or aſſent 
— | | = | | ot 
PoRemons | | 


- 


2 Rol. 5.1.18, 


FROFEMENT. "» 
of the leſſee, it Tall be void. Co. L. 48. b. 2 Ro. 4-1. 1, 16. 
80, if a leaſe be of a houſe and ſeveral cloſes, and livery is 


made in the cloſes, when the leſſee, his wife, or ſervants continue 


in poſſeſſion in the houie; it ſhall be void for the whole: for 
poſſeſſion of the houſe, or any part of the land by the leſſee, is 
poſſeſſion of the whole. R. 2 Co. 32. a. 2 Rol. 4. J. 40, 50. 
Mo. 250. Ce. L. 48. b. : Ss 8 2g 
Sa, if leſſee for years leaſes part to B. at will, and livery be in 
the part of B. with his aſſent, without the aſſent or offer af the 
leſſee for years, it ſhall be void for the whole. 2 Rol. 2. L. alt. 

So, if the leſſee be abſent, but his ſervant continues in poſſeſſion, 


and livery is made with the afſent of the ſervant ; for his affent 


does not diſpoſſeſs his maſter. 2 Rol. F. l. 7. 


So, if a ſtranger makes a feoffment of land, and livery with 


the aſſent of leſſee for life, without ouſting him, it ſhall be void. 


Jon. 457. | 


So, if tenant by ſtatute-merchant, ſtaple, or extent, be in 
poſſeſſion, livery of the land without his aſſent ſhall be void. 
2 Kal. 3, J. 83. | | | 

So, if the leſſor 3 the king leſſee for years, and makes 
livery, it ſhall be void; for his entry does not ouſt the king, 


But if livery be made by the leſſor, when his leſſee, his wife 


| and ſervants are all abſent, tho' he has cattle upon the land, it 
| ſhall be good. Co. L. 48. 6. 2 Rol. 4. I. 21, 45. Dy, 340. 


Or, if the leſſee be preſent and aſſenting. 2 Rol. 5.1. 15. 

Or, if he be only leſſee at will, tho? he diſſents: for the livery 
ſhall be a determination of the will. Dy. 18. 5. 2 Rol. 4. I. 14. 
So, if the leſſor ouſts his leſſee and family, and makes livery, 
it ſhall be good, tho' the leſſee diſſents. | j 

Or, if the leſſee and his family quit the poſſeſſion at the time of 
the livery, X. Dy. 363. a. 2 Kol. 5. J. 5. f 

So, if the king leſſee for years leaſes to B. and the reverſioner 
ouſts B. and makes livery. 2 Rel, 5. J. 20. 3 | 

So, if huſband and wife are joint-tenants, and the huſband 
makes a feoffment, the livery ſhall be good, tho” the wife be upon 
the land and difſent. 2 Rel. 5. J. 30, | : 

So, if a man makes a feoffment of land, part in poſſeſſion and 
part in leaſe, and makes livery upon the land in poſſeſſion, (without 
outer of the leſſee, or his aſſent) in the name of the whole, it ſhall 
be good for all that is in poſſeſſion. Dy. 18. 6. 2 Rol. 4. J. 5, 10. 
a So, if the other part was in poſſeſſion of a diſſeiſor. 2 Rol. 6. 
10. | | | 

So, if the feoffor has part in his own right, and part as guardian, 
livery in his part, in the name of the whole, ſhall be good for the 
whole. R. 2 Rol. 4.1. 32. 8 | 

So, if tenant in tail makes a diſcontinuance to the uſe of him- 
ſelf in fee, and afterwards leaſes for years, and dies; a feoffment 
by the iſſue and livery ſhall be good, without oer or aſſent of the 

Voi. . FR * . leſſee; 
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Cro. El. 523. 


(B. 8. 
If it 22 
not take 
effect im- 
mediately. 


and livery by attorney 23d Jugs it ſhall be void. R. per 3 J. 


gency. Sal. 466, 


in whom the freehold can veſt; for non eff lerer viventis, and a 
' freehold ſhall not commence, or expect in futuro. Co. L. 217. 4. 


FEOFFM ENT. 
leſſee; for 1 entry the iſſue. was remitted, by which the leſſee 
droge tenant by ſufferance. R. 2 Rol. 5. J. 4 | 


So the king's tenant may make a * and Fs before 
Tivery ſued, or an amoveas manum executed. 2 Kal 5. J. 25, 50, 


So livery is not good, where it om not take effect immediately; 
for it cannot give a freehold in futuro. Co. L. 217. a. 

As, if a leaſe be to commence at Michaelmas, remainder to A, 
in fee, and livery is made before Michaelmas ; it ſhall be void. 
Co. L. 217. a. 2 Rol. 109. 

So, if a leaſe for years begins immediately, remainder to the 
right heirs of A. the remainder ſhall be void; for there is no one 


So, if A. leaſes for life, and afterwards grants the reverſion, 
habendum after the death of the leſſee for life; it will be void, 
being made to commence in futuro. R. 1 Rol. 261. Vide infra. 

So, if a leaſe be 10th June, to A. for life, habendum a die datic, 


2 Cro. 153. 1 Rol. 229. R. Cro, Car. 388. 1 Rol. 828. J. 10, 

So, if it livery be made the ſame day by the leflor i in perſon, R. 
1 Rol. 828. J. 20. 829. I. 10. 

So, if A. leaſes for years to B. and 8 confirms hi 
leaſe, and grants to B. 50 or one month after his former term, re- 
mainder to H. in fee; it will be a void grant of the fee ; for he 
does not grant it as a reyerſion, R. 1 Rol. 828. J. zo. 

If A. enfeoffs B. of 10 acres out of 100 which B. or his hein 
ſhall chuſe, it ſhall be void: for the liyery cannot operate in future, 
at his election. 1 Rol. 829. J. 20. 

So, if the king by patent leaſes lands to A, habendum a die datus; 
it ſhall be void : for a freehold cannot wait, the” it be by the king's 
letters patent. R. 5 Co. 94. B. 

But by grant a Freehold may be created to commence in futuro: 
as, the king may grant an office for life to B. to commence after 
the death, &c. of A. w ho has it at will. K. Sal. 466. Shih 
446, 580. | 

So a rent de nova may be granted to commence upon a contin- 


So a grant of a rent, babendum after his death if he has not iſſue 
then living. R. 3 Lev. 370. 

So a man, by covenant to ſtand vide to the uſe of another, may 
make an eſtate to commence in futuro, 2 Cro. 180. 3 Lev. 371. 
Vide Covenant, (G. 1.) 

So a ſurrender of a copyhold, Bal endum after his death, is good; 
for the eſtate veſts in the lord. R. Noy. 152, 

So, if a leaſe be to A. for life e ch a die datiis and the deed 
be not delivered till the day after the date, and then livery is made 
by e it ſhall be good. 2 cro. 153. 1 _ be U. 5 
3 Rell 239% . 1 


FEOFFMENT. 


Tf a leaſe be to A. for three lives 8th Auguſt, Sabendum a dit 
eonfefiionis, and livery is made by the leſſor himſelf gth September 
after, it ſhall be good. R. 2 Cre. 458. 2 Rol. 109. R. Me. 759. 
R. Cro. Car. gs. | 
"$6, fd leaſe be by huſband and wife, to A. for life, habendur 
after Michaelmas next, and livery is made by them after Michael- 
mas it ſhall be good. R. 2 Cre. 563. 46s 
Soy if livery - by attorney, where the letter of attorney is 
expreſs to make livery after Michaelmas. Jbid. | 
So, if it be found by verdict, quod A. dimi/it, tho“ the leaſe 
appears to be à die datis, it ſhall be good; for it ſhall be intend- 
ed that livery was made after the day. Cro. Car. 96. 
But if the jury do not find a demiſe, or when livery was made, 
it cannot be intended after, any more than before. Per 3 F. 
1 Rol. 230. 


day, before which the feoffor comes of full age, and after the 
day he makes livery, it ſhall be good. 2 Rol. 109. | 


ERA NATURA. 
Fide Biens, (F.) 
r 
' Fide Execution, (C. 4, &c.)—Proceſi, (F. 5, 7.) 


X. 
) The gntiquitp of it. 
\ fine is a feoffment upon record. Co. L. 10. 4. 
But it is an improper feoffment. 1 Sal. 340. 
And it is called a fine, becauſe finem ponit litibus. Co. L. 263. 
Pl. Com. 369. | 
a. 308. 6. 


And it was levied before the conqueſt. 2 Inf. 511. PI. Com. 
308. Dab. Mad. Form. Int. 13. | | | 


(B) By whom it may be levied, 


LL perſons of full age and ſound memory may levy fines 
of Jands of which they 


So, if a feoffment be by an infant to commence at a future 


And it is as antient as any court of record. Pl. Com. 357. 


are ſeiſed. Vide Weſt Symb. 3. 4. 
N 2 5 Tho! 


179. 


and examine 


„ 


Tho' ſeiſed only ofa reverfionor remainder. Vide Weſt Symi.z. A, 

So, huſhand and wife, of lands of the wife. : 

So a parcener, joint- tenant, or tenant * common may levy a a 
fine of his purparty. Fide Weft Symb. 3, 6. | 
Soso a corporation ſole may levy a fige of bis lands, which he 
has in his corporate capacity, 

. a man may levy a fine, tho' he be outlawed ina perſonal 
action. | 
| [So tenant in tail who has committed murder, before convic- 
tion; and it 15 uy the heir in tail. Stevens v. Winning, H. 

4 G. 3. 2 Will: 

[So infant 9 4 by order of chancery. Bay ep 
So a fine by a man non compos, tho' it ought not to be levied, 
binds for ever, when it is levied. 

(If it is ſuggeſted that gogniſor is inſane, he may be produced 
Tha court. Barnes 218.] 

So a fine by a man attainted for treaſon or felony, binds all 
but the king. Vide Weſt Symb. 3. 4. 

*So, a fine levied, by a tenant in tail who had committed 
murder, between the time of the ſtroke and- the conviction, 
ſhall bar the tail. Sembl. 2 Wilſ. 220. | | 

So, a fine by an alien. 

So a fine by an infant, ar feme covert without "I huſband, 
binds till it be avoided, Fide Baron and Feme, (P. 1.)—Enfant, 
(B. 2.) id. 2 Bl. Rep. 1205. a fine acknowledged de bene eſe, 
by a feme covert whoſe huſband was abroad, before the Lord 
Chief Juſtice then in court.* 

But a fine cannot be levied by a corporation aggregate : for 
it cannot act but by attorney, and it cannot make conuſance 
by attorney. 

So, if commiſſioners take a fine of an infant, Sc. the court 
will grant an attachment againſt them; and. upon examination 
and —_— the fine ſhall be vacated, R. Skin, 24. 


(C) To whom. 


A's perſans who may be me, may be conuſees of 2 
fine. Vide Weſt Symb. 4. a 

So a fine may be levied to a corporation aggregate, bid. 

But a fine ima be levied to any not a party to the writ of 
covenant, — way of remainder. 

mw -- fo 2 ons and their heirs: for the court will refuſe 


8 oy the Lo, 6s * levy a fine to two and their heirs, and the 
court will not refuſe it. 
So, the ws þ s tenant for the king's benefit. | 


(D) Befoze whom. 


V the f. 18 „ & hh levandi fines, a fine ought to be 
levied before four Juſtices in C. B. or in Eyre and not elſe- 

Where, | 
And 


rin u. 


Aud the number of juſtices ought to be de dat and there: 
fore, they were named antiently, that the number might appear. 
2 Infl. 514. 1 H. 7, 10, 11. 
Now by „. 4 H. 7. fin fines may be levied before the juſtices of the 
common pleas. | 

And therefote, the number of the juſtices is not now material. 
2 J. 

7 (Obs before three juſtices in C. H. omitting | the other, it ſhalf 
be goo. Semb. Cro. El. 677. 

So a fine may be levied in the counties palatine of Lancaffer and 
Chefter. Vide Wet. Symb. 5. 6. 

Aud if a fine be found by a verdict, to have been levied before 
the juſtices of the county palatine of Luncgſſer, the court will 
| 7 they were juſtices who had power to take the nes 
I 275 
| 60, bole juſtices in Zyre, 2 Inſt. 515. | 

And in a court of anfient demeſne, of II of antient demefie, 
R. 1 Sal. 340. Vik Antient Demeſne, (G. 

But a fine cannot be levied in J. R. 2 "If 15. 

So, by the ff. de modo levandi fires, 18 Ed. 1. + pee o be 

before the juſtiees of C. B. or in Eyre, and not elfew and 
therefore, where a man has m— tenere placita, a fine cannot be 
levied before him. 2 Inf, 5 
So, againſt thoſe * * of the ſtatute, the king cannot 
grant a power to levy a fine. 2 Tuff. 515. 

80 a man, or a corporation, cannot prefcribe for levying fines 
__ court. Dub, 1 Leo. 188. Cv: El. 116. Ow. 93. 
1 Sal. 340. 

So a fine cannot now be levied in che 2 tho it was 
antiently levied * Mad. 145. | 


| (E) The Parts of a Fine. 
(E. 1.) The Original Writ. | 


HERE are five parts of a fine. Co. 38. b. (E. . 
The firſt part of every fine is the original writ. 5 Co. 38. b. are may 
the ff. 18 Ed. I. the order of law does not. ſuffer that a l. levieds 
accord be levied in the king's court without an original writ. 
| O. cont. 21 Ed. 4. 60. b. 62. 4. 4. b. Mad. Form. Int. 17. 
e The moſt uſual writ, upon which a fine is levied, is a writ of 
| covenant, which is not perſonal, but real, and requires performance 
and execution of the covenant. 1 Sal. 340- 
Yet it may be levied upon every writ, by which land is de- 
manded, or by which land is charged or bound, or which concerns 
land in any ſort. po 38.b. 1 Sal. 340. 


* As, in a writ of right. 1 Sal. 340. | 

e 4 warrantia charte. 5 Co. 39. Bend. pl. 1 38, 1 Form 
305, 370. 

1d A writ of 1 5 Ce. 39 5 


N * A writ 


FINE. 


A writ of 3 and ſervices, Vide 7 A Y E. 4 

2 Jul. 51 3 
præcipe quod reddut. 5 Co. 39. 

Per que ſervitia, or quem redditum reddit. 5 Co. 39. þ 

De rationabilibus diviſis. 5 Co. 39. 

In an afliſe of mort d anceſtor. Mad. Form. 365, 366. 5 

In a writ quod habeat a way ultra terram of the conuſor. Vid 
Weſt Symb. 6. 6. 2 Inſt. 5 13. | 

So, in a writ of darrein preſentment, quare impedit, Sc. 2 In N. - 
514. Mad. Form. 364. 

So a fine may be levied by a vouchee to a demandant, or by the 
demandant to him. 2 Inf. 514. 


- Or by tenant by receit to a demandant, or wy the demandant * 
to him. 2 Inf. 514. | f 
But a fine without an arial writ is erroneous. 2 Inſt. 513. | 
So, if it contains more than was in the original. 2 {nft. 513. 
Or be levied to more perſons. 2 /nft. 5 ber” en 
Ik)he writ of covenant, upon which a fine is levied, ought to be 
written without razure, or interlineation. | gl 
It ought to be without falſe Latin. 770 
The ie ought not to be upon a day net 2 | 
It ought to have 15 days between the ge and return. th 
It ought, regularly, to be teſte'd before the dedimus pote 
Or, upon the ſame day. Hut. 135. Videpoſt, (E. 7.) | 
It ought to be returned as another writ. 9104 
If-a. fre be of a. thing not comprized in the original, it is void 
for that ; as, if the writ be of the manor of B. and the fine 
of the manors of B. and- C. it is voidable for the manor of C. nal 
2 In uſt. 1 | 4 ( 
5 3. 8 
(F. 2.) A ene may TY levied of all things, of hich a  pracipe quod ” 
Of what reddat lies. 2 Inſt. 513. paſſ 
things, As, of all manors, meſſuages, lands, FER TEIN and heredi- 27 
taments. Weſt Symb. 6. b. 8 
Of a rent 2 Vide Weſt Symb. 6. b. Gra 
So, of a rent not in gſe before. Vide Weſt Symb. 6. b. 1 
Of a reverſion, or remainder. Vide Weſt Symb. 7. ſhop 
So now, ſince the f. 32 H. 8. 7. it may be levied of rectories, 80 
vicarages, tithes, penſions, oblations, and * nn. inhe · 0 
ritances made temporal. EG | Symb 
Of achantry. Vid Weſt Smd. be So 
Sa it may be of a ſeignory. Vide Weſt Symb. 7 | So 
Of all ſervices; as, homage, fealty, &c. Vide Weſt Symb. 6. l. dat | 
Of ac gue” on of wy thing, tor which a N quod ſuciat 01 
lies. 2 Jul. 5 2 Inſt. 
80 it war . levied of common of paſture Fide * La 


Symb. 6. 6. 3 vill. 
"Of abs. Vide Wet Symb. 6. ö. F*** 
Of an office : as of the cuſtody of a foreſt. 
Of a boilary. | 3 
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Of two pools and a fiſhery in the water of D. 
Of an annuity. „„ 


All things, of which a fine is levied, ought to be mentioned (x. 3.) 
in proper order. Vie Wet Symb. 8. 6. „ 
As, an honour before a caſtle, a caſtle before a manor, a ma- order. 
nor before a meſſuage. Vide Weft Symb. B. b. | | N 
A mefluage, toft, mill, dovecote, garden, land, meadow, 
paſture, wood, heath, moor, juncary, marſh, alder, broom, 
rent, follow according to the verſes in the regiſter. Me. toft, 
mol. col gard. ter. prat. paſt. br/. brue. mora. junca. mariſ. alnet. ruſc. 
redd. ſetare priora. Vide Mt Symb. . 6. e 

Things general ought to be put before ſpecial: as, land, the 
Fenus before meadow, paſture, wood, ©, which are ſpecies of 
it. Vide Weſt Symb. 8 b. | | | 
So things intire, before parts of a thing. Lide Wet Symb. 8. b. 

So things excepted, after the thing out of which they are 
excepted. Vide Weſt Symb. 8. 6. . 

It there are ſeveral diſtinct things, each, after the firſt, be- 
gins with theſe words, ac de, necnon, acetiam, præterea, ac ulte- 
ius, ac inſuper; and ſo ſeriatim tories quoties, 2 Inf. 5 14. 
And for want of the regular order of theſe words in a fine, 
the forgery of it has been detected. 2 Int. 514. | 


In a fine, an honour may be named by the name of le ho» (E. 4) 
wour of T. Vide Grant, (E. 4.) Vide Weſt Symb. 7. b. y what 
Or may paſs by the name of a manor. Yide Wt Symb. 7. b. nee 

So a caſtle, hundred, &c. may be demanded by their own (E 1 Poe: | 
names. Hide We/t Symb. 7. b. ; | 8 
Or may paſs by the name of a manor. Vide Meg Symb. 7. b. 

So a manor may be demanded by the name of the manor of B. 
without naming any vill in whici it lies. Vide Weft Sym. 7. b. 

And by the name of a manor, a manor only in reputation 
2 Cont. Ney 7. R. cont. Cro. El. 524, 707. Vide 1 Lev. 
27. K. acc. Oh REEF io 
So, lands repute parcel] for 80 years. R. 1 Lev. 27, Fide 
Grant, (E. 10.) | jo | 25 
So, by the name of a meſſuage, a curtilage, garden, orchard, 
ſhop, mill, dovehouſe paſs. Vide Meſt Symb. 7. 6. 

So, a toft, cottage, chamber, cellar, &c. Vide Met Symb. 5. b. 

5 _ may paſs by their reſpective names. Jide Wet 
Symb. 7. 6. 7 | 

So, a chapel, or hoſpital. Yide Wet Symb. 7. b. : 

So it may be levied of any thing, of which a præcipe quod red- 
dat lies. 2 Inft. 513. 5 ; | | 

b.. r, of which a præcipe quod faciat, permittat, or teneat lies. 
2Inft. 513. feng 3 . | 

Land ought to be demanded by the number of acres in ſuch a 
vill. Vide me Symb. 8. 3 | 

If the intent appears, that allthe eſtate in B. ſhall be included, 

all paſſes by ſo many acres as is the reputed meaſure; tho' by the 


ft. de 


F INE. 


A. de terris menſurandis. the meaſure is not above 3 fifths af the 
42d Part of eſtate. Semb. 2 Mod. Ca. 276.4 | | 


ae 


2 Meds Ca» So, of two parts of a manor, is ſufficient; without ſaying, in 


three parts to be divided. 1 Leo. 115. 


But a fine of a tenement is not good: for it is not of a certain 


import. 1 Leo. 188. . ky: | 
he uſual manner is to name the lands in fuch a pariſh, vill, 
or known place. 2 Mod. 48. a | 
So it may be in a hamlet. 2 Mod. 48. : 


Or, of a tenement in Golden Lane, tho” it be not a vill, or a 


hamlet. 2 Mod. 47. R. Cro. El. 693. 
Or, in the liberty of V. R. 2 Mod. 49. 


So, if there are the vills of V. and C. within the liberty of 


I. a fine of lands in the liberty of V. paſſes the lands in all 
the vills in that liberty. R. 2 Mod. 49. ; | | 

So a fine of lands in a pariſh paſſes lands in all the vills in 
the ſame pariſh. R. 1 Vent. 170. 2 Cro. 120. EE 

So, if a fine be of a houſe, or land, by a known name, tho' 
there be not any ſuch vill or place; as if the houſe be called 
Eafton in B. and a fine be of lands in 4. Eaſton and C. omitting 
B. it ſhall be good. R. Cro. Car. 269, 276. Godb. 440. Fon. 30 l. 

If a cloſe be named A. and a fine be of land in A. where there 
is no fuch vill. R. 2 Cre. 574. 8 
So, if a fine be of paſture in Arſicom, where it is written 
 Arſcomb. 2 Cro. 574. | a BY 

If a fine be of lands in O. to the uſe of B. of lands in 5. 
which is a place known in the vill of O. to the uſe of C. it ſhal} 
be good to C. for the lands in S. R. 1 And. 245. 

But if a fine be levied of lands in A. this paſſes only land in 
the vill of 4. and not lands in B. or any other vill within the 
pariſl: of 4, R. 2 Cro. 120. Fide Pariſh, (C. 1, 2.) 

Or, in B. it does not paſs land in a hamlet of the ſame pa- 
riſh, which has ſeparate conſtables; for it is a diſtin vill. 
R. 1 Vent. 143. 1 Veut. 170. SE ers 


(E-5.) By the common law, the parties who levied a fine ought to 
The cap- doit in court in perſon, by which the court might judge of 
rion of the their ſufficiency. 2 I,. 512. Yide Mad. Form. Int. 14. 


fine in court. 


Comp. Att. 95. 


By the /. 18 EZ. 1. de modo levandi fnes, when the writ is 


read in preſence of the parties, the ſerjeant ſhall ſay, conge 


ePaccorder, the juſtice ſays, que donera; the ſerjeant names 


the parties; and when it is agreed of the ſum, the juſtice 
fays criez la peace, and then the ſerjeant recites the concord, 


Vide 2 Inft. 512. . 


If there be a feme corert ſhe ſhall be examined by the puiſne 
judge, and her examination recorded. Vide 2 Inf. 515. | 


And 


And therefore, after the writ of covenant compounded, - 
indorſed, and entered at the alienation-office, and affixed to - 
the prcipe and concord, it fhall be delivered to the ſerjeant. 


[TY 


nnn u 


And always, where n feme covert levies a fine, the ought to be 
examined ; and if ſhe does not aſſent, the fine ought to be received. 
2 Inf. 515. | : t : 
355 i . fine be levied of land to huſband and wife, who grant 
and render it; there the wife ought to be examined. 2 nfl. 515. 
But where a fine is levied of land to huſband and wife, ſhe need 
not be examined. 2 Int. 515. gets = he 
And if her examination be recorded, it cannot afterwards be 
averred that ſhe was not examined. 2 nfl. 515, | 
So a fine 'taken in court need not be ſigned by the hand of 
the judge, as is done where it is taken out of court. Semb. 
Dy. 320. b. 33 a Eg 


The chief juſtice of C. B. virtute officii may take the caption of (E. 6.) 
a fine out of court, without a dedimus potgſſatem. 2 fl. 512. _ 
Dy. 224. b. Cro. El. 469. ; | | 5 Before the 
The precipe and concord in paper ſhall be read to the parties chiefjuſtice 
in the preſence of the chief juſtice, and being acknowledged | 
and ſubſcribed by them, the chief juſtice ſets his name to it. 
Compl. Att. 96. | | oe 
Afterwards it ſhall be ingroſſed in parchment, and ſigned by 
the Ch. J. and upon that the curſitor makes the writ of covenant, 
which ſhall be compounded at the alienation-office, and the 
king's ſilver paid, and the fine conveyed to the other offices. 
Compl. Att. 96. Fi 
| $0 a judge of aſſiſe may take a fine, without a dedimus po- 
== - he has a ſpecial patent to take them in his circuit. 
224. 6. | 8 
But the chief juſtice of B. R. or any other judge cannot take 
the caption of a fine, without a dedimus poteſlatem. Dy. 224. 3. 


By the ft. Carl. 15 Ed. 2. if any by age, impotence, or caſualty, (E. 7.) 
be with-holden that he cannot 3 — 8 or one of te by — 
juſtices, by aſſent of the reſt, ſhall go to the party diſeaſed, and 3 
receive his conuzance on the plea in which the fine ought to be 
b levied, &c. | 


ö If there go but one, he ſhall take with him an abbot, prior, 

knight, or man of good fame or credit, and certify the court 

, thereof by the record; that all things incident to the fine being 

tc examined by him, it may be duly levied. 1 

. And upon this a dedimus poteſſatem is granted to any judge, 

4 ſerjeant, or knight only, to take the fine : for it is now uſual for 

5 one only to do it, tho” the ſtatute ſays, if one go, he ſball take with 

4 him an abbot, c. | | „ 

CE So it may be granted to other commiſſioners, if a knight be 

. named in the writ of dedimus poteflatem. | | 

Alter the writ of covenant, and dedimus poteflatem ſealed, com- 

"Y pounded, and affixed to the præcipe and concord, the judge, Nc. 
or commiſſioners ſhall take the caption of the fine. | 

d The dedimus potęſſatem ſhall be good, tho” it bears ze/fe before 


the writ of covenant, and tho” it recites the writ of covenant to 
be depending. 1 Rol. 223. Cro. El. 677. Vide infra. 
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aot then depending. R. Hut. 135. R. 2 Fon. $3. 


- writ abates, R. Cro. El. 469. 


FIN F. 


Or, after the caption. R. Cro. El. 27 5. 


So the caption may be taken of one, at one time or place, and 
of another elſewhere. Cro. El. 17 i 1 

If the dedimus poteffatem be to take of four, and it be taken of 
three, and the other refuſes, it ſhall be made good for thoſe 
three. R. Cro. El. 576. 

But if the dedimus potęſtatem be to two jointly, a caption by 
one will be erroneous. G. El. 240. 

If the return be, executio iftius brevis patet in quodam panello an- 


_ nex', for, in quaddm ſcheduld, it is not material. R. 2 Cro. 78. 


If the caption be by a dedimus poteflatem, which bears ee upon 
the ſame = with the writ of covenant ; yet it ſhall be good, 
tho' the writ recites the writ of covenant to be depending. Hut. 
135. R. 2 Cro. 11. Vide ante, (E. 1.) | 5 | 
So, if the dedimus poteflatem bears teſte before the writ of cove- 
nant. Semb. 1 Rol. 223. R. cont. Cro. El. 740. Lide ſupra, 
Tho! it be 5 years before. Fon. 420. 8 
So, if the caption be before the writ of covenant, the fine ſhall 


be good: for the fine, being afterwards ingroſſed, cannot be 


avoided. K. 2 Vent. 48. R. Cro. El. 275. | 25 
Or, after the return of the writ of covenant, tho' the writ is 


So, if there be a caption, and the king's filver paid, the fine 
fhall be good tho' the conuſor dies before the fine be ingroſſed. 
2 Inſt. 611. 5 Co. 39. a. | 


[Hf the conuſor is alive at the payment of the prefine, the fine 


is good, though he dies after the tete, and before the return 


of the writ ot covenant. 
So, if the conuſor dies after the caption, and before the king's 
ſilver paid, if the fine be afterwards ingroſſed as a fine of a term 
before his death: for it cannot be averred againſt the record. 
R. Hob. 330. R. 3 Mod: 141. R. 2 Vent. 48. 8 
So, if the conuſor dies before the time of certifying the cap- 
tion: for it cannot be averred againſt the certificate, which is a 
record. 2 Co. 12. Dy. 89. 6. | 
But if it appears upon record that the conuſor died before the 
writ of covenant returned, it will be error: for by his death the 
| R. 2 Fon. 181. Ray. 462. R. 


Barnes 214, 215. 2. tamen, et vide 


Skin. 343. | 

[If the conuſor die before the return of the writ of covenant, 
it ſhall be vacated by the court, without error, though it has paſt 
all the offices; for the poſt-fine (which is the king's ſilver) be- 


came due, and was pait after the death of the conuſor. Watts 


v. Birkett, H. 33 G. 2. 2 Will. 115.) | 
So, if one conuſor dies, it will be error, and the whole fin 
avoided, R. 3 Mod. go, Semb. 2 Lev. 127. | 
So, if it appears upon record that the conuſor died before the 
king's ſilver was paid. Semb. 2 Leo. 127. 2 Infl. 5p 11. 
By the A. 23 El. 3./e#. 5. they who certify the caption of a 
fine, Oc. ſhall mention the day and year of the acknowledg- 
| | | | 7 k ment: 
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ment1 and no clerk ſhall receive it otherwiſe, on pain of 51. for 
every offence. | 


to them, commanding them to certify. | 8 
4 if they do not, an alias, pluries, and attachment lies 
againſt them. „ | . 


but within a year after the caption, .. "I 
If a judge or commiſſioner dies before certificate, a certiorari 
goes to their executors. 


he was not a knight. R. 2 Co. 11, | | 


If a caption recites præcipe J. Fofter, where the writ and 


are the ſame name in ſound. R. 2 Cr. 77. „ 
[The due acknowledgment muſt be ſworn to before a juſtice 
of C. B. or it cannot paſs, oath before C. J. in. America, and 


216. | 
2 it is ſaid it may paſs, though. not ſigned by the cognizor, 
Fon affidavit of commiſſioner to the due acknowledgment. 
Barnes 219. ] | 5 1 | 
= [So, that it may paſs on the affidavit of a commiſſioner, 
though not an attorney. Barnes 217.] 5 | 
[And a fine taken at Hamburgh, pailed on oath before a clerk 
of the Hamburgh chancery, and authenticated by his certificate 
as a notary, 47 24 G. 2. Barnes 217. MLT IN | 
* do, a fine taken in Scotland, regular in every other reſpect- 
except that it was not taken in the preſence of an attorney of any 
of the courts of Weftminſter Hall, who might have made the 
uſual affidavit of its being duly taken, was allowed on the affi- 
davit of the demandant that there was no ſuch attorney reſident 
in or near the place. Eaft. 13 G. 3. 2 Bl. Rep. 880.* 


(E. 8.) Licence to agree. 


The ad part of a fine is the licence to agree. 5 C. 39, 
For upon every fine there ought to be paid a fum pro licentid 
concordandi, Vide 2 Int. 5 11. 5 3 | 

And this is an antient revenue of the crown. 5 Co. 39. a. 
2 Inft. 511. | 5 | | 
viz. one noble for every five marks per ann. 2 Inft. 511. 
And the poſt-fine is as much as the firſt fine, and half as 
much more. 2 1nft. 511. 8 r ä N 

If the land be under five marks, there ſhall be no fine in the ha- 
naper, but only one noble pro licentid concordandi. 2 Inſt. G11. 

If no value of land appears indorſed upon the writ of co- 
venant, or otherwiſe, by which the King's ſilver may be taxed, 
tlserror. K. 2 Jon. 83. „ | 


But 


If a judge, or commiſſioners, refuſe to certify, a certiorari lies | 
But by the f. 23 El. 3. ſect. 5. they are not bound to certify 


If a caption be by R. M. Knight, it cannot be alledged, that» 


dedimus poteftatem are inter. J. Fofter, it is not material: for they 


atteſted by a notary, not ſufficient, So held P. 8 G. 2. Barnes 


This fine is the ſame as upon every original in a real action, 


187 


188 
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But it is ſufficient, if the king's filver be indorſed upon thy 
writ of covenant, under the hand of the judge, the* it be not 
ent red upon the roll. Semb. Dy. 320. . | | 

[After return of writ- of covenant in the life of cognizer, 
and entry of poſt-fine at king's filver-offtee, though after 
death of cognizor, caveat is too late. Barnes 218.] 

[If fine is taken, and eognizor dies, and then writ of cove. 
nant is ſued out, teſted before the ded. pot. but returnable after 
cognizor's death, and fine the offices, and king's filver 
recorded before caveat, yet it is void. The coneord is to be 
made at return of writ of covenant; if party dies before, 
there can be no agreement. Barnes 226.} 


| (E. 9.) The Concord. 


The zd part of a fine is the concord. 5 Co. 39. a. 3 

And this contains the ſubſtance of the fine. 5 Co. 39. a. 

All fines agreed to be levied are executed, or executory. Vid 
Weft Symh. 5. b. 2 Inſt. $139, | | 

A fine executed is, ſur conuſance de droit come ceo, Sc. upon a 
releaſe, or upon a ſurrender. Yide WR Symb, 6. 2 Inſt. 513. 

A fine ſur conuſance de droit come ceo que il ad de fon done is ſo 
called from "theſe words in the fine, and it is the moſt High and 
powerful fine. | i f 

Antiently it had only thefe words recogn. manerium, c. ef 
Jus ipfius A. ut illa qua tidem A. & B. habent de dono prædict B. 


2 - 513. 
fterwards theſe clauſes were added, et remiſerunt & quieti 
clam, c. and the claufe of warranty. 2 If. 513. 

A fine ſur coniſance de droit come ceo, Ic. grants the fee to the 
conuſee: and therefore there cannot be a remainder over upon 
ſuch fine. Pl. Com. 248. a. 1 

But it grants the fee only by implication, which may be con- 
trouled by an expreſs limitation for life. R. 1 Sal. 340. 

If the præcipe entred in the concord be dzobus meſſuagiis, where 
the writ of covenant is duobus toftis, it is not material: for the 
concord relates to the writ of covenant, and the dedimus potefa- 
tem, and entry of the præcipe upon the concord is more than is 


neceſſary, and ought to be a rehearſal of the ſubſtance of the 


writ; but if it be variant, it is idle, R. 2 Cyo. 78. 

If a dedimus poteflatem and concord upon it be five years 
before the writ of covenant, where by the foot of the fine it is 
faid, hec eff finalis concordia capta 7 Fac. it ſhall be good: for 
it ſhall be intended another concord according to the foot of 
the fine. KR. by 2 J. 2 cont. Jon. 420. | . 


A fine upori a releaſe is, when he in reverſion releaſes by fine 
his eſtate to his leſſee for life, or years. | 


If a joint-tenant releaſes by fine to his companion. 2 Cro. 696. 


If a donor of 50 acres has other 50 acres in X. and levies 2 
fine of 100 acres to the donee, who renders 100 acres to the do- 
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nor for life, He. this N as a releaſe as to the go acres con- 
tained in the gift, and the render operates as to the other 80 
acres only: for it ſhall be reſtrained to the quantity intended by 
the deed declaring the uſes. Poph, 104. _ | 

But a fine does not operate by way of releaſe, where the co- 


146. Vide Releaſe, (B. 3.) 


vie, tenant in tail after poſſibility, tenant by the curteſy, or in 
dower, by fine ſurrender their eſtates to him in reverſion. 
A fine upon a ſurrender is in the form of a fine ſur coniſunce 


didit, and omit the warranty. | ER 
© j 2 


grant & render, Vide Weft Symb, 6. 
ad de fon done. . 


A fine /ur grant & | render, is when by the ſame fine the conu- 
fee renders the eſtate granted, or part of it, or a rent out of it, 
Wo the conuſors, or ſome of them. 


And this fine ſhall be always levied upon a fine fur cony/ance 
We droit come ceo, c. for, if it ſhould be levied upon a fine ex- 
:cutory, the conuſee has nothing which he can render to the co» 
nuſor, till execution. Fide Weſt Symb. 6. | 


hoſe are executed. 
The render ought to be of a thing ifſuing out of the ſame land 
ontained in the fine, and not of a thing collateral, or of an- 
other nature, which is not iſſuing aut of it, nor incident to it. 
2 Inf, 514. | i 8 
It ought to be to ſome py the fine, if it be not by way of 
remainder. 2 Inf. $14. 4 Leo. 26. 85 po 
So a render ſhall be only of the lands granted by the fine, and 
intended to be paſſed by it, tho' the parcels compriſed are ſuth- 
cient for more jo 


ia K. to the donee, who renders 10q acres to the donor for 


Poph. 104. | So 
And a fine /ur graut & render operates as a feoffment and re- 
ſeolfment. R. 1 Sal. 337. 55 | 
of But a render ſhall be tranſpoſed by conſtruction, to make it 
effectual: as, if a fine be to D. who renders a rent out of it, Oc. 
to A. and B. and the heirs of B. and afterwards renders the te- 
nements out of which, Sc. to A. and B. for life, remainder to C. 


ne in tail, remainder to the heirs of B; it ſhall be a good render of 
the rent, 1 Leo. 255. Go. El. 220. „ 

6. | ns Sa, 

4 | | 


0- _ 


nuſee has no eſtate of freehold, either in remainder or reverſion, 
or there is no privity between the conuſor and conuſee. Ray. 


A fine upon a ſurrender is, when a leſſee for life, or pur auter (E-11) 


de droit come ceo, Ec. ſaving that they add the words, ſurſum red- 


Fines executory are a fine fur conuſance de droit tantum, or, ſur * 12.) 


A fine ſur conuſance de droit tantum omits the clauſe come ceo ge 


Or it may be upon fines upon a releaſe, or ſurrender: for 


ent fe andz: and therefore, if a donor of 50 acres in 
K. having other 50 acres there in fee, by fine grants 100 acres 


life, Gc. nothing ſhall be rendered but the 50 acres in fee. R. 


| 
| 
| 
| 
| 


PINE. 


So, if a | Hier bets remainder to 4. upon condition an 
for default, &c. to B; it ſhall be — Pl. Com. 34. 6. 


k1 
(F. 14.) So a fine may be /ur conceſſt when tenant for life, or for years of 
Sur conce/ſit. grants his eſtate. 2 
So, if he in remainder grants his eſtate to tenant for life fer 
2 Cro. 40. th 
So, if A. and B. levy a fine to C. who robin © B. in tail ws 
and if he dies without iſſue, quod tenementa integrè remanebunt to fin 
A. this operates as a fine /ur conceſſit of the reverſion to 4, J. | 
Cro. El. 127, 792. 
A fine /ur conceſſit grants only that which the party may lay. 50 


fully grant; and does not deveſt the eſtates of others i in remain. 
der. Semb. per 2 F. 2 Lev. 164. 

Fine /ur conceſſit, and fine ſur conuſance de droit come ced, Ge, 
cannot paſs in one fine ; if the caption is for both, one may b: 
ſtruck out. Barnes 216. ] 


(E. 15.) A fine executory may be executed by entry, or by writ. v 
How a fine et Symb. 57. Vide Execution, (A. 6.) 
executory For the conuſee may enter into the lands compriſed in thy 
— 3 fine. Jide Met Symb. 57. 
| Or, within a year, may have an Jabere facias ſeiſnam. Vi 
Met Symb. 57. 
And ah the year, a ſcire facias. Vide Weſt Symb. 58. 
A ſcire facias for executing a fine may be brought by the iſ 
of tenant in tail. Vide Weſt Hb. 58. 
Or, by him in remainder. Co. Ext. 632. 6. 
Or, by the heir of him in remainder, Weft Symb. 59. a. G 
Ent. 625, 630. 
To a ſcire facias for executing a fine, the defendants may plea 
quod partes finis nihil labuerunt. Weſt Symb. 59. a. Ce. Eu. 
031. 6. Yide poſt, (H. 1.) 
Qual partes finis habuerunt only for life. Co. Ent. 633.0 
So, to a /cire facias for executing a fine by the heir, the dt. 


On re 


court 
fendant may plead, that the plaintiff is a baſtard, / judge 
0 Nun 63. 6. reddit 
That another was heir, cujus - fatum ine habet. Wi entre 
Symb, 62. a. But 
 Untila fine be executed, non- claim to bar any ſtranger does n0t there: 
begin. Pl. Com. 357- 6 wite, 
ſtall k 
of the 
(E. 16.) The Nate, and Foot of the Fine. ſuck: © 
eſtate 
After 3 and before the ingroſſing of a fine, the chi 
rographer makes a note of the ſine, which contains an abſtrad 
of the original and the concord. 5 Co. 39 a. 
The othce of chi rographer 1s appointed by the king s patent. y 


Dy. 156. a. Vide Courts, (C. 2.) ] 
If the writ of covenant with the dedimus pote/tatem be returned, '5 a 
the concord made, the king's ſilver paid, and the note of th * 


fine made, the fine is then compleat. Semb. Pl. Com. 431. ; (tartery 
. 0, 


N E. 


| 60, by the F. 5 H. 4. 14. writs of covenant, and other writs 


whereon fines be levied, with the dedimus poteſtatem if any be, the 


knowledges, and notes of the ſame, before they be drawn out 


of the common bench by the chirographer, ſhall be inrolled of 


record by the chief clerk, (viz. the cuftos brovium) for the old 


fee of 224. To the intent, that if the notes in the cuſtody of 
the chirographer, or the fines, be imbezilled, recourſe may be 


to the ſaid roll to have execution in the ſame manner as if the 


fines were not imbezilled. 2 . 
And this is called the foot of the fine. 8 
Which contains the day, year, and before whom levied. 


5 Co. 39. 4. | 5 

C) Quid Juris clamat, &c. 

| F a fine be of a reverſion or remainder, if the particular 
tenant refuſes to attorn, a quid juris clamat iſſues, before the 


jngroſſing, out of the record remaining with the caffos brevium. 
Weſt Symb, 47, &c. Pl. Com. 431. 6. SO | 


So, if a fine be of a rent, and the terre tenant refuſes attorn- 


ment, a quem redditum reddit iſſues. Weſt Symb. 52. 6. | 
So, if a fine be of a ſeigniory, manor, Sc. a per gue ſervitia, 


e Symb. 53. a. 3 


So, tho' a fine be by one parcener, of her reverſion to the 


© other. K. 3 Leo. 6. 


If the conuſee dies pending the guid juris clamat, his heir ſhall 
have a new writ. Cro. El. 693. SD 


But a guid juris clamat does not alter the fine, tho? the defend- 


ant has judgment for him. 55 
And if he pleads to part that he himſelf has the fee, and 
attorns for the reſidue; the fine may be ingroiled for the 
whole. A. Cro. El. 693. | | 

By the /. 23 El. 3. No attornment on a fine ſhall be entred 
on record, except the perſon, mentioned to attorn, appear in 
court in perſon, or by attorney warranted by hand of the 
judge, or juſtices of aſſiſe, on a writ of quid juris clamat, quem 
redditum reddit, or per quz ſervitia, as the caſe requires: and if 
entred, it ſhall be void, without error, Sc. , | 

But now, by the . 4 & 5 An. 16. all grants and conveyances 
thereafter to be made of any manors or rents by fine or other- 
wife, or of the reverſion or remainder, of any meſſuages or lands, 
ſhall be good and effectual to all intents, without any attorument 
of the tenants of any ſuch manors, or of the lands out of which 
ſuch rent was iſſuing, or of the particular tenant, upon whoſe 
eſtate any ſuch remainder, or reverſion, was dependant. 


(G. 1.) Proclamations, &c. 


B' the . 27 Ed. 1. de finibus / WITTY nets & fines, in puſierum | 


levandi publicè & folemniter legantur, & placita interim cefſant ; 

& hoe fiat per duos dies in ſeptimana ſecundum diſcretiviem juſti- 
(1ar1or um, | 

By 
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; 
| 
| 
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| 


FINE. 


By the f. 4 H. 7. 24. a fine ſhall be read and proclaimed in 
court the ſame term, and in three terms next enſuing the ingroſ. 
ſing, and in four ſeveral days (but now, by the ff. 31 El. 2. only 
in one day) of the ſaid terms, and the pleas then to ceaſe. 

And by the . 1 Mar. 2 Parl. 7. if the term be adjourned, a 
fine ſhall be of as good force, notwithſtanding the negle& of 
Proclamations by reaſon of ſuch adjournment, as if the term 

 hud been held from the beginning to the end, 1 Leo, 84. 
/ So, if part of the term be adjourned. 

If the conuſee dies before proclamations, his heir, if he pleaſ. 
es, may cauſe proclamations to be made. R. Cro. El. 693. 

A ſine without proclamations makes a diſcontinuance, but 

does not bar an eſtate tail. 6 | 

So, a fine in antient demeſue. R. Lt. 781. 1 Cal, 340. 
Vide Antient Demeſne, (G. 2.) | | 

So, if a fine be determined or avoided before proclamations 
paſſed, it ſhall-be of no effect, but as a fine without proclama- 
tions, R. 2 Aud. 109. Pl. Com. 437. Vide Eftates, (B. 25.) 


(G. 2.) Ingroſſing. 


An immaterial variance in the ingroſſment from the caption, 
or concord, ſignifies nothing: as, if the words are of the ſame 
import. R. Cro. El. 275. | TI 

do a rent need not be mentioned in the ingroſſment, if under 
6). tho' it be in the writ and caption. id. | 


(G. 3.) Inrolment, -and Exemplification, 


Fide ante, Py the f. 23 El, 3. every writ of covenant, and every writ 
(E. 16.) whereon a fine ſhall be levied, and it's return, the writ of 
diedimus poteflatem, and it's return, the concord, note, and foot 
of every fine, the proclamations thereon, and king's ſilver, 
may be inrolled, Sc. 5 ö | 
The juſtices of C. B. (exclufive of the CJ. J.) ſnall take care 
of the inrolments, have an office for that purpoſe, and take 
6. 8d. for the inrolment, and gs. for the exemplification of 
every fine. Seck. 6. | | | 
By the f. 27 El. 9. the like inrolment may be of fines in 
Wales, and counties palatine. 1 ä 


u A Fine, how avoided, 
1 : (H. 1.) By Plea. 


fine may be avoided by plea, quod partes finis nihi] habuerunt. 
a (E.:23863-; 7 | 

And therefore, if a fine be between A. and B. who were not 
ſeiſed of the lands contained in the fine at the time of the fine 

levied, a ſtranger to the fine may plead this plea. 2 ft. 523. 
So the ſon and heir of A. if he was ſeiſed at the time of the 
fine, may plead it; for he is a ſtranger when he does not * 
| tt 


ſhall ne 
tenant 
he clair 


Vo. 


FIN E. 


the land under his father, tho” he be privy in blood, 2 If. 523. 
30. 89. Hb. 333. | N . | 
So, in every caſe, where the heir does not claim his eſtate from 
him to whom he is heir: for Ares dicitur ab hareditate. © 3 Co. 
88. 6. 89. a. | 2 
A 15 the grandfather levies a fine of the land of B. his ſon, 
being heir alſo to &. may plead it, tho' he derives his pedigree 
by the grandfather. Per 2 J. Jones cont. Cro. Car. 524, 543. 
Jon. 400. ; . 8 
So. if tenant in tail accepts a fine, and thereby renders a 
rent to the conuſor; the iſſue in tail may plead in avoidance of 
the fine, quod partes finis nihil habuerunt, 3 Co. 89. . | 
So, if the tenant levies a fine executory; as, /ur conuſance de 
droit tantum. Vide 3 Co. 89. 5. | 


So, if tenant in tail dies, having a daughter, and his wife 
privement enſeint with a ſon, and the daughter levies a fine; the 
ſon born after may plead, partes finis nihil, Ec. for he is a 
ſtranger. Hob. 333. | 


 erunt, but ought to alledge, that A. was ſeiſed at the time of the 
= fine, under whom he claims, 2 Inf. 523. Lut. 1623. Vide poſt, 
(H. 2.) „„ I EI 

Or, that he (or 4. under whom he claims) was ſeiſed, a#/que 
hoc * partes finis aliguid habuerunt. | | 


| the iſſue ſhall be, whether the parties to the fine were ſeiſed. 
Lai. 1623. 


country, et de hoc ponit ſe ſuper patriam. 2 Inſt. 523. Lut. 1623. 
But by the f. 27 Ed. 1. de finibus levatis (which reſtored the 


quod partes finis, Sc. 2 Inft. $22. 

And therefore, if tenant in tail levies a fine ſur conuſance de droit 
come ceo, Ac. the iſſue in tail cannot ſay, quod partes finis nihil 
habuerunt for he is privy; for he claims as heir, and by deſcent. 
K. 3 Co. 89. b. go. a. K. 1 Leo. 83. 1 And. 170. Sav. 88, 


in fee, or the tenant in tail, who levied the fine. 1 Leo, 83. 


fine to B. and it be ſaid, quod partes finis nihil habuerunt ; the 
vendee may aid himſelf by the ſpecial matter: for he is in 
by the will. 1 Leo. 31. | 


the wife takes a ſecond huſband, and dies, the ſecond huſband 
ſhall not ſay, partes finis nihil habuerunt, to preſerve his eſtate as 
tenant by the curteſy, tho' he was a ſtranger to the fine: for 
he claims by her who was a party. 1 Leo. 82. 


do, if tenant for years levies a fine, he in reverſion may plead, 
quod partes fints nihil habuerunt. 1 Sal. 241. WE 


Tze form of pleading is not only, quod partes finis nihil habu- 


et tho' ſeiſin in A. be alledged, it is not traverſable; but 
And therefore, the tenant or defendant ſhall conclude to the 


common law) parties and privies to a fine are ouſted of the plea, 


So, in no cafe, where the iſſue claims as heir to the tenant 


So, if a deviſe be, that his executor ſhall ſell, who levies a 


So, if the iſſue in tail takes huſband, and they levy a fine 
in the life of the anceſtor, and afterwards the huſband dies, 


N. . 9 | A fine 
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ſhall be 


pleaded, . 


error 


de ſucd. 


E N 


A ſine ſnall not be pleaded, 3 23 Jevied a fine, Sc. but 
ine 2uidam Anis ſe levavit, c. 2 Infl. 5 

Or it may be, et fuit quæ dam bas — Sc. 2 Lev. 31, 

. Pl, Com. 431. 6. 

Neither is there any need to alledge that 4. who levied the 
fine, was ſeiſed in fee, or of any other eſtate, Semb. Lut. 1622, 
1 Leo. 2 

Or, Pit be alledged, it is not traverſable. R. Lai. 1621, 
for it is but form. Sav. 88. 

Yet it is the moſt uſual form to alledge it. Lat, 1621. 

And in a fine /ur conuſance de droit tantum, it ought to be 
alledged. Lut. 1622. 

So it need not be alledged, before what juſtices the fine was 
acknowledged. Pl. Com. 105. a 

Or, that a feme covert was examined. Pl. Com. 10 5. 4. 

Or that the party barred by it was of ſound mind, of full age, 


80 


at large, Oc. Pl. Com. 376. a. R. 1 Leo. 76, Semb. 85. ] 
Or, that it was in C. B. for coram _—_ domini regis apud 
IF. is uſual, and well. Pl. Com, 431 
Or, that it was ingroſſed. Semb. And. cont. 1 Leo, 76, J. 8 
Sav. 85. 
So, if a fine was acknowledged in Hilar term, and record. 9 
ed in Eafter, it may be pleaded, quidam finis ſe levavit termin : 
S. ti Hilarii : for it was a fine before the ingrofling, Semb, P. 
Com. 431-6. 1 Sal. 341. 5 
Or, it may be alledged ſpecially, as the truth was. Pl. Con. re 
431.5. 1 Leo. 76. I 
Or, quidam finis ſe levavit term. Hil. & Fr term. P. conceſ * 
E recordat. Bend. Pl. 141. - 
So it may be 2 Prout per finem de recordo hic remanen, Gt. be 
without adding, & per proclam. 1 Leo. 77. Sav. 85. 8 
So, N "oa per finem de recordo, c. may be omitted. 1 Leo. 4 Be 
. Sav. 85. 
. it is Ja proper to plead a fine of ſuch land, inter alia. 2 
1 Leo. 2 
In in a fine, it muſt be ſhewn that the conuſor was * 
in poſſeſſion, or had received rent. Cowp, 622.* t 1 
| 
dl. 3.) By Writ of Error. 3 
r 55 80 a fine may be avoided by writ of error: as, if it be levied | 47 
han in B. K. or other court of record, which has not power to hold 
be error. plea of it. 2 Jnft. 515. Vide ante, (D.) 
Or, without an original writ. ' 2 Inf. 513. ide ante, (E. 1. 
So error lies of a fine in B. R. which coram wobis yu 1 
K. 1 Sal. 337. | | : A 
enter 
(n. ) - Error in a fine _— to be ſued by ſome intitled to it, | * 
By whom Vide Pleader, (3 B. 9.) TH 


J I NE. | | | 298 | 


So, by a privy in eſtate, as by him in reverfion, or remainder, | 
after an eſtate tail: for the reverſion, or remainder was diſcon- 
tinued by the fine. © HN. 2 Jon. 182, Þ SR 

And it ſeveral perſons join in a fine: he only, who has a pre- 
jucdice by the tine, and an intereſt in the land, ſhall have error, 
without the others. R. 2 Fon. 182, 5 


If error be in a fine, a writ ſhall be directed to the Ch. J. of (H. s. 
C. Z. to certify the record and procets of the fine, another writ eee, ar 
to the S brevium ta certify the tranſcript of the foot of the . 
ſine, another writ to the chirographer to certify the record and 
proceſs of the fine in his cuſtody. Ve Symb. 71. | 
And only the tranſcript ſhall be removed. 1 Sal. 337, 341. 

So there ought to be a /cire facias againſt the terre-tenants: 
for tho' it is not by law required of neceſſity, yet it is requiſite 
by the courſe of the court. R. 1 Sal. 339, 598. 


But by the ff. 23 El. 3. no fine ſhall be reverſed for falſe or in- (H.6.) 


congruous Latin, razure, interlining, miſ-entry of any warrant Nhat ie not 
of attorney or proclamations, miſ- return, or non- return of the ger 
ſheriff, or other want of form, in words, and not in ſubſtance. ; 


# 


If a fine appears to be erroneous, judgment ſhall be for a (H. 3.) 


reverſal. | ; Judgment. 
So B. R., may award a certiorari to the chirographer for the fine for reverſal, 
itſelf, which ſhall be cancelled there. 1 Sal. 341. .. 


So if a fine be levied by a counterfeit perſon, a 3 
be entred on the roll. O. El 1 perſon, a uacat may 
So it may be reverſed for part. R. Cxo. El. 469. 3 
Or, againſt one conuſor, and ſhall ſtand in farce againſt the 
other: as, if an infant tenant in tail, and he in remainder of 
full age, join in a fine; it may be reverſed as to the infant 
only. 1.40 16: | Ik 6 
So, if tenant in tail and others join: it may be reverſed againſt 
the tenant in tail only, and as to the land intailed. R. 2 Fon. 182. 
So, if huſband and wife within age levy a fine; upon the ſpecial 2 
matter, it may be reverſed as to the wife only. Semb. 1 Leo. 11 4. 
"But ara it ſhall 1 far tlie whole: for when 
wiband and wife join in a fine, primd facie i inten 
the inheritance of the wife. R. 1 17 " mall be intended 


Buy Claim. 


Where there is a fine and non- claim, the court will 
enter into any diſcuſſion of title, till that be — for. 
2 Bl. Rep. 1259.“ | „„ ; 
A bill in caucery is not a claim to avoid a fine. 2 Bl. Rep. 004 * 

When a fine may be avoided by claim, Vide Claim, . Le.) 
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(1) Alho are barred by a Fine. 
(I. 1.) Parties and Privies. 


fine is a final bar to all parties and privies to the fine. 2 
1 Inf. 516. 5 | | | | 
And therefore, if a man levies a fine; the conuſor, and all 
who claim the eſtate as heir to him, are barred for ever. R. 
2 Co. 55. BECKS | | 
Tho! the conuſor was tenant in tail, the iſſue in tail ſhall be 
barred. 19 H. 8. 7. a. R. Dy. 3. a. R. Sav. 88. Vide Eftates, 
(B. 25.) | 


[It lands are limited to A. for life without waſte, then if B. 


his wife ſurvive and have iflue living, B. to have a rent-charge 
of 20l. and after the death of both, this ſame rent-charge to the 
heirs of the body of them; and afterwards 4. and B. levy a fine 
of the lands; the rent-charge is well dan B. being tenant in 
tail. Whitheld v. Fauſſet, H. 1749. 1 Vexey 387.] 

So a privy, as- an heir by the cuſtom, ſhall be barred: as, an 


heir of lands of the nature of gavelkind or borough-engliſh, 2 


nf. 516. 


So, a privy; tho' the eſtate was in contingency, and not 


veſted at the time of the fine. R. Pol. 66. 

Or not commenced, if he afterwards ſurvives the age at 
which his eſtate commences. R. 3 Leo. 227. 
So, a privy in eſtate by ſucceſſion: as, if an abbot, biſhop, 
Sc. levy a fine, his ſucceſſor ſhall be barred. 2 If. 516. Cont. 
Pl. Com. 375. Acc. 1 Leo. 84. Vide poſt, (K. 4.) 
So, if the conuſor grants a term for years to J. in truſt for 
himſelf, it ſhall be a bar of the truſt. 1 Ch. R. 50. 


So a fine ſur grant & render for years, by a tenant in tail, ſhall 


be a bar to the ifſue in tail. Sav. 106. 3 
So, if A. enters into land, deviſed to the corporation of 
London for a charity, and levies a fine, and five years paſs; the 


corporation ſhall be barred, tho' it had no notice of the deviſe. 


R. Jon. 452. . | f 
But a man ſhall not be barred as privy, who does not claim 


the eſtate as heir to the conuſor, tho' he was his heir in blood: 
and therefore, if the uncle diſſeiſes the father, and both die 
after a fine levied by the uncle; the ſon ſhall not be barred, 


tho' he was heir to the uncle: for he claims as heir to the fa- 
ther and not as heir to the uncle. | SB 

So he ſhall not be barred as privy, who is only privy in eſtate: 
as, a fine, by one joint-tenant, of the whole, does not bar 
his companion as privy. 2 If. 516. 5 

So a fine by a donee, or leſſee, does not bar the donor, 0! 
leſſor. bid. 5 NED 8 | 
So a fine by tenant for life does not bar his heir, who has the 
remainder in tail, Sav. 128. „ 5 5 


claim 
An 
2 Iuſt. 
Bu 0 
fine i 
ei. 


(. 2.) Strangers. 


i. De finibus levatis. Pl. Com. 357. 9 3 
And therefore, not only eſtates of inheritance, and freehold, 
are barred by a fine, but alſo leaſes for years. 2 Inf. 517. R. 
Go. 124. JFF ; | 
.- "FRE eſtate of tenant by ſtatute-merchant, or ſtatute-ſtaple, 
2 Inft. 517. K. 5 Co. 124. Sho. 40. Shin. 262. | 
And of tenant by elegit. 1 Mod. 217. | 
If the ſtatute be extended, or an inquiſition found, before 
entry. 1 Modi 217. „5 | N 
So, all intereſts which are veſted, and zz e: as, a copyhold, 


or cuſtomary intereſt, R. g Co. 105. Vide Copyhold, (N.) 


The intereſt of an executor, who has land for payment of 


debts. 5 Co. 124. © | 


If ceftuy gue truft of a term purchaſes the inheritance, and levies 
a fine, the leſſees ſhall be barred. R. Cro. Car. 110. R. 1 Sid, 
458. 1 Vent. 56, 81. 2 Vent. 329. x Lev. 270. Carth. 102. 
So the intereſt of a leſſee for years before entry. R. 5 Co. 124. 


. 


So, if a leaſe be to commence in futuro, and a fine paſſes, and 
then the leaſe commences before the five years paſs after. the fine; 
it ſhall be barred, if it be not claimed. Per 3 J. 2 Cre. 60. 

So, the eſtate of deviſee, if a fine be levied by the heir, before 
entry. K. Cro. Car. 201. 8 by 

So a title to dower is barred by a fine of the huſband, tho? 
it is not conſummate till the death of the huſband after the 
fine. Semb. Dy. 224. Dub. Pl. Com. 373. a. Acc. 2 Co. 93. a. 
10 Co. 49. b. 99. a. R. Mo. 53. | 

So, a title to be tenant by the curteſy, by a fine with his 
wife. Adm. 5 Mod. 67. | | 

So, a title of entry for a condition broken. R. Cro. Car. 577. 

So, a title of a leſſee who never was in poſſeſſion, but named 
as a truſtee for the wife of the conuſor of the fine. R. 1 C. 
R. 66 | | 

So, if a conveyance be obtained from A. by indirect means; 
2 fine and non-claim afterwards ſhall be a bar to relief in equity. 
R. Fon. 416. | i 
So a title to a writ of error ſhall be barred by a fine, and non» 
claim for five years. 2 Inſt. 518. K. Mo. 366. | 
And a title to a writ of deceit, by the lord in antient demeſne. 
2 Iuſt. 518. . N N 

But this is underſtood of a ſubſequent ſine; and not of the ſame 
fine intended to be avoided by the writ of error, or deceit. A. 
Nen. 13. Ray. 462. 2 Fon. 181. Pl. Com. 379. b. 1 Aud. 172. . 

3 80 


— -:- 197 


5 80 2 fine bars not only parties and privies, and their heirs, (1.2) 
but all- other people in the world, of full age, Sc. who do not For ROW 
make claim, Sc. ft. 18 Ed. 1, de modo levandi fines,” St. a Bb un” 


. nan retro Woe ng dn ee ED hace 3 


_ | „ 


0 Who are barred bp. a Fine. 
(I. 1. ) Parties and Privies. - 


fine is a final bar to all parties and privies to the fine, 2 
Inſt. 516, 

And therefore, if a man levies a fine; the conuſor, and all 
who claim the eſtate as heir to him, are barred for ever. R. 
2 Co. 

Tho” the conuſor was tenant in tail, 1 iſſue in tail ſhall be 
barred. 19 H. 8. 7. a. R. Dy. 3. a. R. Sav. 88. Vide Eftates, 
(B. 25.) 

[It lands are limited to A. for life without waſte, then if B. 


his wife ſurvive and have iſſue living, B. to have a rent- charge ks 
of 201. and after the death of both, this ſame rent-charge to the © 
heirs of the body of them; and afterwards 4. and B. levy a fine 
of the lands; the rent- charge is well bar B. being tenant in * 
. tail. Whitfield v. Fauſſet, H. 1749. 1 2 387.] | 
So a privy, as an heir by the cuſtom, ſhall be barred: as, an a f 
heir of lands of the nature of e or borough-engliſh, 2 458 
Int. 516. | 8 
805 a privy; tho' the eſtate was in contingency, and not 2 C 
veſted at the time of the fine. R. Pol. 66. 8 
Or not commenced, if he afterwards ſurvives the age at then 
which his eſtate commences. R. 3 Leo. 227. it li. 
So, a privy in eſtate by ſucceſſion: as, if an abbot, biſhop, 80 
Ec. levy a fine, his ſucceſſor ſhall be barred. 2 ff. 5 16. Cant. entry 
Pl. Com. 375. Acc. 1 Leo. 84. Vide poſt, (K. 4.) 80 
So, if the conuſor grants a term for years to A. in truſt for it is 
himſelf, it ſhall be a bar of the truſt. 1 Ch. R. 50. fine, 
So a fine fur grant © render for years, by a tenant in tail, ſhall 10 Co. 
be a bar to the iſſue in tail. Sav. 106. So, 
So, if A. enters into land, deviſed to the corporation of wife, 
3 for a charity, and levies a fine, and five years paſs; the So, 
corporation ſhall be barred, tho? it had no notice of the deviſe 1 
R. Jon. 452. ü as a tru 
But a man ſhall not be barred as privy, who does not claim R. 64. 
the eſtate as heir to the conuſor, tho' he was his heir in blood: So, i 
and therefore, if the uncle diſſeiſes the father, and both die 2 fine a 
after a fine levied by the uncle; the ſon ſhall not be barred, &. n. 
tho' he was heir to the uncle: for he claims as heir to the fa- So a 
ther and not as heir to the uncle. claim f 


So he ſhall not be barred as privy, who is only privy in eſtate And; 
as, a fine, by one joint-tenant, of the whole, does not bat Bi 2 7%. 5 


his companion as privy. 2 If. 516. But t 
So a fine by a donee, or leſſee, does not bar the donor, « fine int 
leſſor. Sid. Stn, 1 3. 


So a fine by tenant for life does not bar his heir, who has! the 
remainder in tail, Sav. 128, | 
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(J. 2.) Strangers. 


So a fine bars not only parties and privies, and their heirs, (I. 2.) 
but alLother people in the world, of full age, Sc. who do not For what 
make claim, &c. ,. 18 Ed. 1, de modo levandi fines. St. 27 Ed. intereſt. 
i. De finibus levatis. Pl. Com. 357. 5 
And therefore, not only eſtates of inheritance, and freehold, 
are barred by a fine, but alſo leaſes for years. 2 IA. 517. K. 
Co. 124. : 
The eſtate of tenant by ſtatute- merchant, or ſtatute-ſtaple, 
2 Inft. 517. K. 5 Co. 124. Sho. 40, Shin. 262. | 
And of tenant by elegit. 1 Mod. 217. | 
If the ſtatute be extended, or an inquiſition found, before 
entry. 1 Modi 217. | | : 
So, all intereſts which are veſted, and zz ef : as, a copyhold, 
or cuſtomary intereſt, R. 9 Co. 105. Vide Copyhold, (N.) 
The intereſt of an executor, who has land for payment of 
debts. 5 Co. 124. . ; 
If ceftuy que truſt of a term purchaſes the inheritance, and levies 
a fine, the \elives ſhall be barred. R. Cro. Car. 110. R. 1 Sid, 
458. 1 ent. 56, 81. 2 Vent. 329. 1 Lev. 270. Carth. 102. 
== 50 the intereſt of a leſſee for years before entry. R. 5 Co. 124. 
2 Cro. 60. | | FRY” 
| So, if a leaſe be to commence in futuro, and a fine paſſes, and 
then the leaſe commences before the five years paſs after. the fine; 
it ſhall be barred, if it be not claimed. Per 3 J. 2 Cro. 60, 
So, the eſtate of deviſee, if a fine be levied by the heir, before 
entry. K. Cro. Car. 201, | | „ 
So a title to dower is barred by a fine of the huſband, tho” 
it is not conſummate till the death of the huſband after the 
fine. Semb. Dy. 224. Dub. Pl. Com. 373. a. Acc. 2 Co. 93. a. 
10 Co. 49. 5. 99. a. R. Mo. 53. x 7 
So, a title to be tenant by the curteſy, by a fine with his 
wife. - Adm. 5 Mod. 67. | | | | 3 
So, a title of entry for a condition broken. R. Cro. Car. 577. 
So, a title of a leſſee who never was in poſſeſſion, but named 
as a truſtee for the wife of the conuſor of the fine. R. 1 (K. 


laim R. 64. „ | | 2p 

50d: So, if a conveyance be obtained from A. by indirect means; 

dic 2 fine and non- claim afterwards ſhall be a bar to relief in equity. 

rred, R. Jon. 416. | 1 

e fa- So a title to a writ of error ſhall be barred by a fine, and non- 
claim for five years. 2 1n/t. 518. K. Mo. 366. 

ſtate: And a title to a writ of deceit, by the lord in antient demeſne. 


; bat 2 7%. 518. | | Xe 
But this is underſtood of a ſubſequent fine; and not of the ſame 
fine intended to be avoided by the writ of error, or deceit. K. 
M. 13. Ray, 402. 2 Jon, 181. Pl. Com. 379. b. 1 Aud. 172. 
| 7. oY 80 
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So a truſt ſhall be barred by a fine : as, if a deviſe be of ln 


charged with portions, ©. and the deyiſee levies a fine to A. Cc. 


the portions incurred after the fine are barred. R. 2 Ca. Ch. 247. 


(I. 3.) 
For what, 
not. 


E. 1 Ca. Ch. 268, 278. If it be without notice. 2 Ca. Cb. 125. 


Eg. Abr. 257. "I | 
So, an equity of redemption. Per Hale, Hurd. 512. 2 Fer. 
190. Cont. Eq. Abr. 257. Rn N 1 3 
So, a bill of review. 2 Per. 190. 5 | 5 
[Non claim on a void fine is of no effect. E. Pomfpret v. Ly, 
IVindſor, T. 1752. 2 Vezey 472-] 5 e 
But an intereſt not veſted ſhall not be barred by a fine: as, if a 


leaſe be made to commence in ſuturo, a fine and five years non- claim, 
before the term commences, is not a bar. K. 5 Co. 124. 2 Cre. 


61. Ney. 23. Per Hale, Hard. 413. | 


So, if a ſtatute be acknowledged, a fine by the conufor of his 
land, and five years non-claim, does not bar, if the ſtatute was not 


extended. 1 Mod. 217. 


Or, judgment be ſuffered. Ca. Ch. 268. , Te 
Or, a decree in chancery be againſt him, who levied the fine. 
Ibid. | | | 
So nothing ſhall be barred by a fine and non-claim, which ts 
not deveſted, and put to a right. - R. g Co. 106. a. 3 Mod. 196. 
Ray. 149. Tn 3 . 

And therefore, if a leſſee for years levies a fine, and five years 


| paſs, the leſſor ſhall not be barred : for his eſtate was not deveſted 


Sc. for it was not deveſted. Vide Pl. Com. 435. 


but partes finis nihil habuerunt. Hard. 401. . 
If a leaſe for life be to A. remainder to B. for years, remainder 
to B. in fee; if B. levies a fine, the eſtate for life of A. ſhall not 
be barred ; for it was antecedent, and not deveſted. Hard. 402. 
So, if a man has a rent, or common, iſſuing out of land, a 
fine and non-claim of the land does not bar the rent, common, 
[If lands are limited to the uſe of A. for life, without waſte, 
and if B. his wife ſurvive him, and have iſſue then living, then 
ſhe to have a rent-charge of 20/. and from the death of both the 
heirs of the body of them to have one annuity of 20/. theſe are 
two diſtin& rents, {Semb.) ; and therefore, a fine by A. and B. 
is no bar to the rents to the heirs of the body, which is in the 
nature of a ſpringing uſe of the rent, not ariſen, but a mere 
poſſibility, which cannot be barred. Whitfield v. Fauſſet, H. 1749. 
v Vezey 387.] | | 
So a fine by a vendee of tenant in tail of the gift of the king, 
the reverſion being in the king, and non- claim for five years, does 
not bar the iſſue in tail. Semb. 1 Sid. 166. Vide Eflates, (B. 31.) 
So, if there be a deviſe for years for payment of debts and 
legacies, remainder to B. in tail, who enters and pays ſeveral, and 
afterwards levies a fine; this does not bar the term. Dub. 3 Mods 
195. Sho. 73. | | 


[If truſtees, in whom the legal eſtate is, on ſeveral truſts, par- 


ticularly to raiſe money, ſuffer one in remainder to continue in 


poſſeſſion 


5 


poſſeſſion of the eſtate; he is only tenant at will to them, and 


a fine levied by him is void. Earl Pomfret v. Lord Windſor, 
T. 1752. 2 Vexey 471-] 


[If a ſhare in the new river is ſettled on 4. for life, with 


remainders over; and on his death, his heir having the ſettle- 
ment conceals it, and claims a right to it, as if no ſettlement 
made, and levies a fine of it, and then receives the dividends ; 
this is not a ſeiſin to warrant the fine, and it has no operation 


to alter the right of the parties. Lord, Townſend v. Windham 


Ajh, P. 1745. 3 Atkyns 330.] + 
=: ty it 2 Fab be _— by leſſre for life, or years, and 
he continues the payment of the rent, Sc. it does not bar: 
for it would be fraudulent. K. 3 Co. 77, Fermor. | 

If a mortgagor levies a fine, and he continues in poſſeſſion, 
and five years paſs; the mortgagee ſhall not be barred: for the 
fine was fraudulent as to him. Per Ch. J. 1 Vent. 82. Per 
Hale, Hard. 402. | | | x 

If ceftuy que truſt of a term purchaſes the inheritance, and 
levies a fine, and the intent appears, that the term ſhall be pre- 
{ rved to protect the purchaſer; the term is not barred. 1 Vent. 
82. 1 Sid. 460. Per Vent. 2 Vent. 329. Hard. 401. 


If A. conveys to B. and covenants to make further aſſurance, 


and afterwards B. leaſes for years to A, who makes aſſurance by 


fine; if the intent appears, that the term ſhall be preſerved, 


it is not deſtroyed by the fine. Hard. 402. 


If a truſtee, or mortgagee levies a fine, the truſt, or equity 


of redemption, ſhall not be barred. Per Hale, Hard. 513. 

So a truſt, or equity, created by a fine and the uſes declared 
upon it, ſhall never be barred by the ſame fine and non-claim. 
R. Ca. Ch. 278. | | 

So a fine and non-claim ſhall not be a bar of an equity, 
which does not directly charge the land in the fine, but only 
the perſon in reſpect of the land. K. Ca. Ch. 278. 


(K) UTho are not bazred, 
(K. 1.) If they claim within five Years. 


the . 18. Ed. 1. de modo levandi fines, all were barred by a 
fine, if they did not put their claim within a year and a 

day; and this was the common law. 2 IAI. 518. 5 
But by the. 34 Ed. 3. 16. non- claim upon a tine was not a bar. 


Yet by the . 4 H. 7. 24. a fine, c. ſhall conclude all, as 


well privies as ſtrangers, &c. ſaving to every perſon and per- 
ſons and their heirs, other than the parties, ſuch right, claim, 
and intereſt, as they have to or in the ſaid lands, &c. at the time 
of the fine ingroſled ; ſo as they purſue the ſame by action or 
entry within five years after the proclamations made. © 

And therefore, every ſtranger toa fine, who has a preſent right 
to the land at the time of the fine levied, ſhall not be barred, if he 
| | O4- | purſues 
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purſues his claim, by action or entry, within five years after 


the proclamations made upon the fine. | 
But a man, who has a preſent Tight, ought to claim within 
five years, otherwiſe he ſhall be barred; as, if a leilee for years 


be ouſted, and his leſſor diſſeiſed, and the diſſeiſor levies a fine; 


the leſſor ought to claim within five years: for he had a preſent 
right. R. 9 Co. 105. b. Podger. Vide poſt. (K. 2.) 


So, if a copyholder for lite, or years, be ouſted, and the lord 
diſſeiſed, and the diſſeiſor levies a fine; the lord ought to avoid 


it within five years: for he has a preſent right. 9 Co. 105. 6. 
' If tenant in tail be diſſeiſed, and the diſſeiſor levies a fine, 


and five years paſs; the iſſue in tail ſhall not have five years 


after the death of tenant in tail: for his father had a preſent 
right to the entail. PI. Com. 374. a. - 5 ä 


(K. 2.) Or within five years after a new Right accrued. 


So, by the ,. 4 H. 7. 24. a fine ſhall conclude, Sc. ſaving 


to all perſons ſuch action, right, &c. as firit ſhall grow, re- 
main, or come to them after the ſaid fine levied and proclama- 
tions made, by force of any entail, or other matter had before 
the ſaid fine; ſo as they purſue their action, right, Sc. within 
five years next after ſuch action, right, &c. accrued. 


And therefore, none who has a right accrued after the fine, | 


for a cauſe done betore the fine, ſhall be barred if he claims 
within five years after the new right accrued. __ 

As, if tenant in tail levies a fine, and dies without iſſue; he 
in reverſion, or remainder ſhall not be barred, if he claims 
within five years after the death without iſſue. | 


If tenant in tail, by bargain and fale, leaſe and releaſe, G. 


conveys to B. who levies a fine; the iſſue ſhall have five years 


after the death of tenant in tail. R. Cro. El. 896. Ney 46. 

If tenant in tail diſcontinues, and the diſcontinuee levies 2 
fine; the iſſue in tail ſhall have five years after the death of 
tenant in tail. Dy. 3. 6. Pl. Com. 374. a. 3 Co. 87. b, | 

If a mortgagee be diſſeiſed, and a fine levied; and five years 
paſs, and afterwards the mortgagor pays the money at the day; 
he ſhall have five years after the money paid. PI. Com. 373. a. 

If a huſband be diſſeiſed, and a fine levied; the wife ſhall 


have five years after the death of her huſband, for her dower. 


% | | 

If tenant for life, remainder to A. in. fee, be diſſeiſed, and a 
fine levied; he in remainder ſhall have five years after his re- 
mainder commenced. Pl. Com. 373. 6. 

If a perſon non-compos enfeoffs 4. who levies a fine; the heir 
ſhall 22 five years after the death of the feoffor. PI. Com. 

4. 6. 5 

If a ſon purchaſes, and dies, and his ſiſter enters, and is 
diſſeiſed, and a fine levied: a brother born afterwards ſhall 
have five years after his birth. Pl, Com. 3 74. 6. 


N. 


NE 


If an officer for life levies a fine of lands appertaining to his 
office ; his ſucceſſor ſhall have five years after his death. PI. 

om. 538. b. | 7 : OY 
1 80, if a man has a preſent right at the time of a fine, and af- 
terwards a new right accrues : he ſhall have five years after the new 
right accrued ; as, if tenant for life levies a fine, and after- 
wards dies; tho” the leſſor had a right at the time of the fine, for 
the forfeiture, yet he ſhall have five years after the death of the 
leſſee. Per Dyer. Mo. 71. R. Cro. El. 220, 254. Cont. Pl. 
Com. 373- Bb. Agreed Cro. Car. 157. Dy- 3-6. in marg. K. 
acce 1 Lev. 212. | 5 : 

So, if a leſſee for years makes a feoffment, and the feoffee levies 
a fine; the leſſor ſhall have five years after the expiration of the 
term. K. 1 Vent. 241. Ray. 219. 2 Lev. 52. Cont. Pl. Com. 
374. a. Vide ante, (K. 1.) | . 3 

So, if a leſſce of a future term dies, and the prior term expires, 
then the leſſor enters, and levies a fine, and five years paſs, and 
then B. takes adminiſtration to the leſſee; he ſhall have five years 
afterwards: for no one had title till adminiſtration. R. 2 Cro. 60. 
If A. tenant pur auter vie, remainder to B. for life, remainder 
to A. in fee, be diſſeiſed, and the diſſeiſor levies a fine, and five 
years paſs, then B. dies; A. ſhall have other five years for the 
remainder in fee. Per 4 J. 2 cont. Pl. Com. 367.6. 372.6. | 

If a huſband diſcontinues land of his wife, upon a condition, 
which is broken, and then five years paſs after a fine; the iſſue, 
barred of entry for the condition broken, ſhall have other five 
years after the death of his mother, for the diſcontinuance. Pl. 
Com. 367. 6. | - 1 

If a diſſeiſor takes to wife the diſſeiſee and is diſſeiſed, and a 
fine levied ; their iſſue after five years after the fine, ſhall have 
other five years after the death of his father, as heir to the 
diſſeiſee, Pl. Com. 367. b. | 5 
If a ſtatute be acknowledged to A. and afterwards another to 
B. and afterwards a fine levied; if the ſtatute to A. be ſatisfied, 
B. ſhall have other five years. R. Skin. 263, 4. Vide infra, | 
But a man ſhall be barred, if he does not purſue his claim 
within five years after his right accrued, | _ 

And if he, to whom the right firſt accrues, does not purſue his 
right within five years; his heirs ſhall be barred. | 

So, if he to whom the right firſt accrued, had only in tail, and 
did not purfue within five years; the iſſue ſhall be barred. R. 
Dy. 3. 6. Pl. Com. 374. Acc. Cro. El. 896. 3 Co. 87. 5. 
So, if he who has a right dies within five years, his heir within 
age, beyond ſea, Cc. ſhall be barred, if he does not purſue 
within the- firſt five years : for, where the time attaches in the 
anceſtor, the heir, tho* an infant, &c. ſhall never have longer 
time. R. N. Com . | 
So, if A. makes a leaſe for years, remainder after his death, 

to B. for years, and afterwards levies a fine ; admitting this to 
be a good contingent remainder, not deveſted by the fine, yet if 
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B. does not claim within five years after the death of A. he ſhall 
be barred. N. Ray. 15 1. | 

So a man ſhall be barred, if he dow not purſue his right with. 
in five years after the accruing, tho' he had not then a right to 
the poſſeſſion : as if tenant in tail makes a leaſe purſuant to the /. 
32 H. 8. and then levies a fine, and dies without iſſue, and 
afterwards the leaſe expires ; the reverſioner ought to enter with- 
in tive years after the death without iſſue, and ſhall not have five 
years after the term expired; for he had not then a new right. 
R. Cru. Car. 156. * : 4 | 

If the conuſee of a ſtatute purchaſes the inheritance and levies 
a fine, and then ſatisfaction is acknowledged upon the ſtatute, a 


conuſee of another ſtatute ſhall not have tive years after ſatisfac- 


tion acknowledged: for he had not then any new right. R. 
2 Vent. 334. Vide Shin. 263, 4. Vide ſupra, | 

So, it the impediment be removed only for a month, or a 
week, and. afterwards a new defect, or impediment, happens; 
the tine ſhall be a bar, if there be not a claim within five years 
after the firit removal of the impediments. Pl. Com. 375. a. 

380, exceptions out of the /. 4 H. 7. ſhall not be taken by 
equity. Pl. Com. 375. a. EE 5 


(Kk. 3.) If they be an Infant, Feme Covert, Ec. 
By the common law, and by the /. 18 Ed. 1. De modo levandi 


fines, infants, femes covert not examined upon the fine, perſons 


of unſound memory, or in priſon at the time of the fine, were not 
barred. Pl. Com. 359. . 
Nor perſons out of the realm. 
So, by the f. 4 H. 7. 24. a fine ſhall conclude, c. all except 


| femes covert not parties, perſons within age, in priſon, out of the 


realm, or not of whole mind at the time of the fine levied, fo as 
they, or their heirs, take their ation or entry in tive years next 
after they be uncovert, come of age, out of priſon, into this land, 
or of whole mind. | | . | 
And if the perſon was, covert and not party, within age, in 


priſon, out of the realm, or not of whole mind, when the right 


hrit grew or came, &c, they ſhall have five years after they be- 
come diſcovert, Tc, | 

And if a perſon has ſeveral impediments ; he ſhall have five 
years after the laſt impediment removed. 1 Leo. 215. Pl. Com 


$75. 6... 
> 85 if a perſon becomes covert or under any other impediment, 
before the laſt proclamation; they ſhall have tive years after the 
impediment removed, tho” they were not under it at the time of the 
tine levied. Pl. Com. 375. a. | . | 

So an infant ſhall have five years after full age, tho' the fine was 
levied when he was en ventre ſa mere. Pl. Com. 366. a. : 

So, if the anceſtor was within age, beyond ſea, Oc. and died 
before full age. or return, his heir ſhall have five years after his 
death. R. 1 Leo. 212. Cro. El. 220, | 

f . . | So, 


r N K. 


80, if an heir, at the death of his anceſtor beyond ſea, Hr. be 


within age, c. he ſhall have five years after his full age. 
1 Leo. 212. | 


So, if a huſband levies a fine, and is outlawed for treaſon, and 


dies, and afterwards the outlawry is reverſed ; the wife ſhall have 
dower five years after the outlawry reverſed, tho” ten years be 
paſſed after the death of the huſband. R. Mo. 639. a 


(K. 4.) If the Caſe be out of che Statute. 
' 28 n Ges Goring e lis heie Wil here Ut 50 


avoid the fine for ever: for he was excepted out of the ,. 4 H 7. 
and was not within the clauſe, which binds to claim within five 


years after he comes to full age; for he never was at full age. K. 


4 Co. 135. b. 2 Inſt. 519. Semb. cont. Cro. Car. 200. | 
So, if a ſeme covert at the time of a fine, a man non ſane, in 
priſon, or out of the realm, dies during the coverture, inſanity, 
impriſonment, or abſence out of the realm; the heir is not wich- 
in the act, but may avoid the fine at any time. 4 Co. 125. 6. 
2 Inft. 519.—Cont. 1 Leo. 212, for he ſhall have but five years after 
the impediment removed. 1 Leo. 215. 


So the ſucceſſor of a biſhop, dean, parſon, &c. ſhall not be 


bound by non- claim within five years: for a biſhop, dean, parſon, 
or other eccleſiaſtical ſole corporation, is not within the purview of 
the act. Pl. Com. 375. b. Vide ante, (I. I.) 


S0, if an infant avoids a fine within age, and a diſſeiſor aſter- 


wards enters, and enjoys ſor ten years; it ſhall not be a bar; 
for” when he had avoided the fine, it ſhall be void for ever. Pl. 
Com. 366. a. . | 
And it may be avoided by an infant within age, as well as at 
full age. 1 Leo. 2112. | TEST, 
How a claim ſhall be made to avoid a fine, and by whom, 
Fide Claim, (B. 1, &c.) | | | | 


(L) How a Fine operates. 


E Fine, and deed to lead the uſes are to be conſidered as one 
| conveyance. Doug. 45. 2 Wilſ. 220. And therefore 
the fine operates according to the declaration of uſes.* 

[But a fine ſur conuſance come ceo, Ec, without conſideration or 
uſes declared, whether the conuſor is in poſſeſſion, or the fine is 
of a reverſion, enures to the old uſes, and the conuſor ſhall be in 
of the old uſe; and tho' it paſſes nothing, yet after five years, 


and non-claim, it operates as a bar. Armſtrong v. Wolſey, 11. 


28 G. 2. 2 Wilſ. 19. 5 f | 
Let, where no uſes are declared, parol evidence may rebut 

the reſulting uſe to the conuſor in favour of the conuſee, without 

any written declaration of uſes in his favour ; for the ſtatute of 


frauds, extends, in the caſe of fines, to third perſons only, and not 


to the conuſors and conuſees of the ine. Doug. 25, 26,* 
| i „ 
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it does not enure to the diſſciſor. Per Bri/gm. 1 Lev. 128. 


F I N E. 


A fine may enure to a conſirmation of a former eſtate, which 


was defeazable before: as, if tenant in tail by bargain and ſale, 
leaſe and releaſe, Sc. conveys to B. in fee, and afterwards levies a 
fine to B. and his heirs ; this gives him a baſe fee determinable upon 


his death without iſſue. Vide 1 Sund. 261. 

So, if he levies a fine to the heir of the bargainee. 1 Sand. 261, 

So, if tenant in tail makes a leaſe, &c, and afterwards levies 
a fine to the leſſee, or a ſtranger ; this enures to a_confirmation of 
the leaſe. Vide Eſtates, (B. 25.) 

[If a marriage-ſcttlement by leaſe and releaſe has a covenant 
to levy a fine, which is done afterwards in the ſame term, and 
after the marriage, the operation of the deeds and of the fine 
ſhall not be divided, and conſidered diſtinctly; the deeds were 
incompleat, and only executory till the fine is levied ; they ope- 
rate as declarations of the uſes which ariſe out of the fine which 
paſſes the eſtate, and all ſhall be taken together as one and the 
fame aſſurance. Doe v. Whitehead, H. 32 G. 2. 2 B. M. 704.] 

So, if a huſband, ſeiſed in right of his wife, makes a leaſe not 
warranted by the /. 32 l. 8. and afterwards the huſband and 
wife Jevy a fine to B. the leaſe ſhall be contirmed, and the leſſee 
ſhall hold during the term. Per Gawdy, Wray cont. 4 Leo. 15. 

But ſach ſubſequent fine has not relation to affirm the firſt 
eſtate ab inilio. And therefore, if tenant in tail bargains and ſells 
lands to B. and his heirs, B. dies, and afterwards he levies a 
line to his heir; this has not relation to make a deviſe of B. to be 


good. R.1 Sand. 261. 


So a fine may enure by way of extinguiſhment : and therefore, 


if tenant in tail makes a leaſe, or other eſtate, to A. and after- 


wards levies a fine to B. the leafe or other eſtate ſhall be indefea- 
zable; for his right during ſuch former eſtate was extinct by the 
fine. R. Jon. 60. 2 Cro. 689. Vide Eflates, (B. 25.) | 
[If lands are deviſed to A. and B. and the ſurvivor, and his 
heirs, in truſt to fell, A. and B. by fine may paſs a good title to 
a purchaſer by way of eftoppel ; per Talbot, C. who cited Meale 
v. Laver, Polexſen 54. that a fine paſſes an eſtate not veſted by 
way of eſtoppel, and conveys the intereſt of fuch eſtate accruing 
by contingency happening afterwards. Yuck v. Edwards, T. 1735. 
3 F. M. 372. | 5 

- So, if the iſſue in tail levies a fine, and before, or afterwards, 
the tenant in tail makes an eſtate by leaſe, or otherwife. R. 


Jou. 60. 


So, if tenant in tail covenants to ſtand ſeiſed to the vie of him- 
felf for years, and afterwards to his fon for lite, remainder over, 
and then levies a fine to a ſtranger. Dub, 2 Lev. 84. 

So, if a diſleiſee levies a fine without declaring any uſe, it 
enures to the benefit of the diſſciſor. R. 2 Co. 56. 4. Adm. 
1 Lev. 128. a 

But if tenant for life be diſſeiſed, and afterwards he in rever- 
fon levies a fine to B. this ſhall not enure to the benefit of the 
diſſciſor, but to the conuſur. Semb. cont. 2 Co. 56. a, Acc. per 


* 


2 J. Cro. Car. 484. 


So, if a diſſciſce levies a fine to B. and declares the uſe to him; 


8 


F I N E. 


(M.) When a Fine ſhall be amended.* 


* Where a fine is taken from a dying woman of lands of her 
inheritance, and the deed to lead the uſes is colourable, the court 
will not, after her death, permit the fine to be amended in the 
return day of the writ of covenant ; whatever they might do in a 


fair caſe. 2 Bl. Rep. 1013.* 


* While the parties are alive, the court will not grant leave for 


the amendment of a fine, in the chrittian name of the plaintiff, 
for that amounts to making a new fine. 2 Bl. Rep. 8 16.“ 

* Neither, while the parties are alive, will they permit the fine 
to be amended. in the term. 2 Bl. Rep. 788. 3 Wilſ. 249, 250.* 

* Where the deed to lead the uſes is general, and it appears 
only by affidavit that the intent was to levy the fine of a greater 
number of acres, than it mentions, the court will not permit an 
amendment, to increaſe the number of acres. 2 Bl. Rep. 102, 3.* 


Vide more concerning Fine in Amendment, (N.)—Baron and 
Feme, (G. 1.)—Chancery, (3 N. 1, 2.)—Enfant, (B. 2.)— 
Pleader, (2 V. 14.) 2 LO 


FINES AND AME RICIAMENTS. 


Vide Chancery, (3 K.) Chinin, (C. 13.) —Cepybold, (H. 1, &e.) 
—(M. 4.) - Lees, (H. —N. 1, &c.—O. 1, &c. )— Parliament, 


(H. 8.)—Preregative, (D. 51, &c.)—Sewers, (E. 7.) 
FIRST-FRUITS. 
Vide Tenths. 5 
FISHING. 
Vide Puſlices of Peace, (B. 44.) 
FLEET. 
Vide Chancery, (B. 8.) Inpriſonmet, (D.) 
F LOT SAN. 
Vide Wreck, (A.) 
8 r O LD AGE. 

Vide Aclion upon the Caſe for a Diſturbunce, (A. 4.) 
rn. | 
Vide Courts, (O. 7.) 

 '"FORBEARANCE 
Vide 4fion upon the Caſe apo Afungſit, (B. 1.) 
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FORCEABLE ENTRY. 


(A) Forcible Entry. 
(A. 1.) How reſtrained. : : | 


v the ff. 5 R. 2. 8. none ſhall enter into lands, . "0 
the entry is legal; and then in peaceable 8 and not 
with ſtrong hand, or multitude. 

By the /t. 15 R. 2. 2. on complaint of forcible entry into lad, 
benetices, or offices of holy church, the juſtices. of peace with 
the poſſe of the county ſhall go to the place, Sc. and if they, or be, 
find any hold forcibly, ſhall commit them to the next 5 , il, 
convict by record of ſuch juſtices, they make fine and ra 

And all of the county, and the ſheriff, ſhall aſlit, ee on n ai 
of fine and ranſom. 

By the f. 8 H. 6. 9. on complaint of forcible entry, or detainer 
the juſtices of the county, or mayor or juſtice in a corporation, at 
the coſts of the party, ſhall cauſe theſe ſtatutes to be executed. 

And whether the perſons be preſent, © or gone, ſhall inquire, 
Oc. of ſuch forcible entry, or detainer. 

So, by the ft. 21 Fac. 1. 15. the juſtices ſhall give the fant 
remedy for forcible entry, or detainer, on a term for years, co- 
pyhold, land held by Hit, ſtatute- merchant, or ſtaple, or gyar- 
dian in chivalry, as on freehold. 

And theſe ſtatutes extend, where the entry, or detainer, i 
with force. F. NM. B. 248. C. 

S380, if the entry, and alſo the detainer, be forcible ; tho” the 
ſtatute ſpeaks in the disjunctive. F. M. B. 248. D. 19 H. 6. 
32. a. R. Mar. 6. | „ 


(A. 2.) What ſhall be. 


Forcible entry is, when a man enters into lands or ne 
manu forti as, if he brings unuſual weapons, G. L. 257-0 
#: P.-C. 148. - 

Or threatens violence. lil. 

Or breaks the door of the houſe, being lockt. H. I 38. 

Or ejects the poſleſſor with violence. Mid. 

Do, if he enters into a church with force. R. 1 Sid. 101. 

1 Lev. 90. 
And one alone may make a forcible en H. 138, 
Tho' it be an infant, or feme covert. Fi © Cromp. 69. a. b. 


=, So, * 87 uſes force, all in company are guilty, 
257 

If he breaks the door, and enters, tho' no body be within the 
houſe, R. 2 Rol. 2 

So, it ſhall be a forcible e entry, if it be anempred with force, 


tho” obtained by intreaty. 45 


ce 


— # 


 FORCEABLE ENTRY. 


If he enters by force, tho' he does not eject the owner, nor 
continue in poſſeſſion. Ce | 
If he enters by force to make a diſtreſs for rent due. 


| Vide Cromp. 69. 6. 


Or to take graſs, corn, Sc. Vide Dalt. c. 125. Cromp. 68. 

If he be acoompanied, or weaponed, in ſuch a manner that 

ople may dread force, tho' he does not uſe force. : 

So it ſhall be a forcible entry, if he enters with a multitude. 
KH. P. 6G. 138. . | 


The number of 10 makes a multitude : but what ſhall be fo, 


lies in the diſcretion of the juſtices. Co. L. 257. a. 
If a maſter enters with an | unuſual number of ſervants, 
Co: Þ. 339-6 : | | 


(A. 3.) What not. 


But it ſhall not be a forcible entry, if there be not an actual 


entry. 1 | 
So, if he does not enter forcibly; as, if he opens the door 


with a key. 2 Kol. 2. 


Or-enters by an open window. 2 Rol. 2. 

Or if the entry be without ſemblance of force; as, if a man 
comes in a peaceable manner, and intices the owner out of 
poſſeſſion. Z ; = | | 

Tho” he afterwards opens the door, being only latched, and 
enters. H. P. C. 138. | 

Or, afterwards excludes the owner, by ſhutting the door, 
without other force. | | 
Or, if he takes the owner, and impriſons him, and then ſends 


his ſervant peaceably to make entry; this is falſe impriſoument, 


but not forcible entry. | | 
Or, if after entry, he cuts corn, graſs, c. | 
Or, if the entry be forcible, but not with intent to do wrong 
there; as, if a man goes croſs the land with force, or a great 


* to church, or market. 


So, if a man enters an houſe to apprehend a felon, &c. 
Or, an officer with force enters to do execution. 
Or, by warrant of law. | 


(B) Fozcible Detainez. 
(B. 1.) What fhall by: 


ORCIBLE detainer is, when a man, who enters peace- 
ably, afterwards detains his poſſeſſion by force: as, if he 


threatens a corporal damage to him who attempts to enter. 
H. P. C. 139. i . | | | 

If he repels him with violence. „„ 

Or continues the door ſhut, when the juſtices demand entrance. 
H. P. C. 139. y | | | | 

It he brings more arms than his family uſually has. Ibid. 


Or - 
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Or more perſons than his uſual family. - - H. 139. 
Or the juſtices find unuſual arms or company there. 
If he lodges arms or men at a neighbouring place, H. F. 


C. 1 


12 the end of his term, he keeps drums, guns, halberts, to 
oppoſe the entry of the leſſor; tho no one enen an entry. 
R. 2 Cro. 199. 

So, it ſhall be a forcible detginer, if a leſſee at will detain; 
with force, after the will is determined. ide Cromp. 70. 6. 

wy a mne, after the mortgage 1s forfeited. V ide Dal. 
c. 12 

Or a feoffee of a diſſeiſor, aer entry or claim by the diſſeiſee. 
Vide Cromp. 69. 6. 


So, if a leſſee, with force, reſiſts a diſtreſs for rent. Vid 


Cremp. 69. 6. 70. 
Or foreſtalls, or reſcues the diſtreſs. Vide Cromp. 69. 6. 


(B. 2.) What not. 


But it is not a forcible detainer, if a leſſee at will, after the 
determination of the will, denies poſſeſſion to the leſſor, when 
he demands it. Yide G 70. 6. 

Or ſhuts the door againſt the leſſor when he would enter 
Vide Cromp. 70. 6. 

So it is not a forcible detainer, if he keeps out a mee, 
by force, upon his own land. Cyo. Car. 486. | 

So by the f. 8 H. 6.9. any in poſſeſſion three years, by him- 
ſelf, or any under whom he claims, may detain with force. 

And by the ,. 31 El. 11. no reſtitution ſhall be given on. an 
indictment of forcible entry, or detainer, where the party hath 
been three years in quiet poſſeſſion before the indictment found, 
and his eſtate not determined. 

But if A. was in quiet poſſeſſion three years, and then diſſciſed 
by force, and reſtored; he cannot afterwards detain with force 
within three years after his reſtitution : for his poſſeſſion was 
interrupted. R. Dy. 141, 2 | 


(C) 8 by Action. 
N * lies upon f. 15 R. 2. 2. againſt kim who makes 4 


forcible entry. 


So, upon f. 8 H. 6. 9. againſt him who makes a forcible en- 


try, or detainer. 
Vide Tleader, (2 S. 20.) 


FORCEABLE ENTRY: , © oy. .. 


D) Remedp bp Juſltices of Peace. 
5 | (D. 1.) Upon View. 


O, by the,. 15 N. 2. 2. ajuſtice of peace may go to the place, 
Sc. and if he find any hold forcibly, ſhall commit, &c, till, 
couvict by record of the juſtice, they make fine and ranſom. 

And therefore, any juſtice of the peace, upon view of the 
force, may make a record of it, and commit the offender, Vide 
Dalt. c 44. | „ 

And this, without a writ directed to him to execute the ſtatutes. 

And, upon any information, without a complaint of the party. 

So every juſtice may take the ſheriff, and poſſe comitatus, to 
reſtrain the force. Yide Dalt. c. 44. 55 

He may break open a houſe to remove the force. Vide 
C i ä 0 

The record made by a juſtice upon view, ſhall be a convic- 
tion, and is not traverſable. Vide 8 Co. 121. Dalt. c. 44. 

And ought to be cerzified to B. R. or the next aſſiſes, or 
quarter ſeſſions. Fide Dalt. c. 44. 3 | | 

And the party convicted ſhall be there fined. 18:d. ON 
hut the juſtice himſelf cannot fine. Dub. Dale. c.44. Vide 
Sal. 353. : | | 
UB And if a defect appears, in the conviction, to B. R. it ſhall 
be quaſhed. 1 Sid. 156. : 33 

[If the conviction is in the preter- perfect tenſe, acceſimus 
& vidimus, inſtead of the preſent tenſe, it ſhall be quaſhed. 
Rex v. Landen, 7. 7 G. Str. 443.] | LEE 

[The juſtices of peace muſt ſet the fine; and they muſt do it 
before they commit the offender, tho? they may take a reaſonable 
time to conſider of it. If no fine is ſet by the juſtices, and the 
offender is coinmitted, B. R. cannot ſet the fine, but will quaſh 
the conviction. Rex v. Elrvell, M. i G. 2. Str. 794.. Ld. - 
Raym. 1514.] | | N | | 


(D. 2.) By Inquiſition. 


So by the ff. H. 8. 6. g. a juſtice of peace, whether the per- 
ſons be preſent or gone, ſhall inquire of ſuch forcible entry, 


$1 or detainer: and on ſuch inquiry ſhall direct warrants to the 
ſheriff, to ſummon indifferent perſons, near the lands having 
en- 405. per ann. to inquire, Ec. 


And ſhall return 20s. the firſt day on each ſummoned, 4os. 
the next day, and 5. the next, and ſo double; on pain of 20/. 
And therefore, every juſtice of peace may make inquiſition 

vpn a forcible entry, or detainer. 


, (D. 3.) By indictment. 


So an indictment may be for a forcible entry or detainer, 
defore juſtices of peace of the county where the land ies, at 
the quarter-ſeffions, 7 bo | 
Vor. IV. | P | But 


— 


„ _ FORCRADBLE ENTIY. 


But an indictment for a forcible detainer, ought to ſhew, 
that the entry was peaceable. R. 2 Cro. 151. Vide oft, 
V | | | | N 
; [One joint-tenant may be indicted for a forcible entry upon 
the other joint-tenant. Rex v. Marrow, M. 9 G. 2. B. 
K. H. 174. N 85 


D. 4. The indictment onght to be certain; and therefore, it ought 
t ſhall to ſhew the certainty of the houſe or land where the entry 


— good as: for, if it fays, in unum tene mentum, it fhall be quaſhed, 


2 Rol. 46. | "I | 
ment, (G. 1. So, it ought to hew, what eſtate he had in the land where the 


&c.) entry was made: as, before the ff. 21 Fac. it ought to ſhew that 
he had a freehold, | - 
And fince, it ought to ſay, what eſtate he has: for perhaps 


he is only tenant at will. Semb. 1 Sal. 260. R. 1 Sid. 102. 
And tho' it afterwards ſays, quod diſſeiſtvit, it is not ſufficient; / 
for that is only an implication of a freehold. R. 1 Vent. 306, 0 
So, pelſeſſtonatus pro termino, is not ſufficient, without ſaying, 
for life, or for years. 1 Vent. 306. | 5 11 
So it ought to ſay, adtunc exiften' ' his eſtate: for, at the tine 5 
of the indifment, it is not ſufficient. K. 2 Cro. 214, 639. C 
And adtunc & adhuc exiften', Qc. will be repugnant, $4o. 272. ; 
So it ought to alledge an expreſs expulſion: for it is not ſuff. 
cient to ſay, quod intravit & eum difſeifitum & expulſum extra- | 
tenuit; but it ought poſitively to ſay, quod fuit ' difſeiſitus. R. "0 
1 Sal. 260. | = 
An indictment for a forcible entry may be quaſhed upon 
motion, before a fine is ſet; not afterwards, without a writ of | 
error. Sal. 450: 3 | P 
But an indictment for a forcible detainer fhall be good, tho hi 
it does not ſhew, whether the entry was by force, or peace- N 
ably : for certainty is only neceſſary in the point charged; and Ns 
if it is not ſaid, by force, it ſhall not be intended. Dub. 2 Cr. | N. 
20. Vide ante, (D. 3.) cont. | „ of } | 
So an indictment for a forcible entry is good, tho' it ſays, his d. 


adhuc detinet, without ſhewing, that it was contra pacem : for 

| | oC | veſted 
perhaps the detainer was without force. R. 2 Cro. 32. 
N it is ſufficient to ſay, diſſeiſivit, without adding, S expuli. 1 
Puod fuit palſeſſionntus pro termino annorum, Without ſaying, hoy 


many years. 1 ent. 300. Or 
, - 6 | bs l 2, 
(D. 5.) When Reſtitution ſhall be made. | Nor 
> PI # 237. 
By the f. 8 H. 6.9. a juſtice of peace, if on inquiry, &. It al 
forcible entry or detainer is found, ſhall put the party in be ſtay; 
poſſeſſion of the lands ſo entred or holden, But 
And the juſtice ſhall make reſtitution, after inquiſition found, Sa, 
to the party ouſted, by himſelf, or by his precept to the ſheriff. de ſtaye 
Per 2 J. Ray. 85. Carth. 496. EEE Or, 
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So reſtitution ſhall be made upon an indictment at the quarter - 
ſellions. H. P. C. 140. „ ˙ ns 
So B. R. ſhall make it by a writ to the ſheriff, if the indict- 
ment be removed into court by a cer/iorari, or certificate of the 
juſtice. H. P. C. 140. Vide Dalt. c. 131. 3 
[If indictment is removed by certiorari, B. R. may award re- 
ſtitution, diſcretionally; and will do it, unleſs defendant plead 


M. 9 G. a. F. . nn4&F -. -- 5 | 
So, juſtices of gaol-delivery, upon an indiftment before them. 
Sav. 68. ES” | | | = 
So, re-reſtitution ſhall be, where the indictment is quaſhed. 
Sav. 68. 2 Cro. 151. | PE 4 | | 
[When the conviction is quaſhed, reſtitution muſt be awarded, 
tho' the party's title is expired ſince the conviction. Rex v. 
Fines, M. 8 G. Str. 474. | | 
do reſtitution ſhall be to a diſſeiſor ouſted by the force of the 
diſteiſee. Vide Dalt. c. 132. EL 


it. Vide Dalt. c. 132. 


To a copyholder, tho' his lord oppoſes it. Vide Dalt. c. 132. 
Cont. before the ft, 21 Fac. 15. Dy. 142. a. in marg. | 


A juſtice of peace, or ſheriff ſhall break open a houſe to make 


reſtitution. 


(D. 7.) When not. 


But no writ of reſtitution ſhall be awarded, where the party 
has poſſeſſion. Mar. pl. 12. EE 


or, to an ad vow on, common, rent, Dc. for it ſhall only be 
to land, Vide Dalt. c. 44. CRE | 


of law : as, if a diſſeiſee enters, and afterwards, by force, ouſts 
his diſfeiſor; the poſſeſſion ſhall not be reſtored : for it was re- 
veſted in the diſſeiſee by his entry. Yide Dale. c. 132. 

Nor, if a leſſor enters by force upon the leſſee, for a forfei- 
ture. Sal. 587, | | - 

Nor, to any other than him who was ouſted by force: as, to 
his heir. Vide Dalt. c. 132. & _ 

Or. any abator, after the death of the anceſtor. Yide Dalt. 
c. 132, " 0 8 3 
Nor, if the party tenders a traverſe to the inquiſition. 1 Sid. 
287. It ſhall be ſtayed, or granted at diſcretion. H. P. C. 141. 


be ſtayed. 
But it is ſaid, that it ſhall be granted. Mod. Ca. 115. 
Say upon a certzorari delivered to remove an indictment, it ſhall 
de fayed. EE F.C + | 
Or, if the indictment appears inſufficient. H. P. C. 140. 


And in ſuch caſe, reſtitution granted may be ſtayed before exe - 
cution. Jbid. | > | | 
2 


To a leſſee, tho! the lelſor, who was diſſeiſed, thereby oppoles 


How made. 


Nor where he, who uſed force, has the poſſeſſion by operation ; 


It thall be ſtayed, Sal. 260. Vide Sal. 588. Semb, that it ſhall - 


So 
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very ſoon, and take notice of trial within term. Rex v. Marrow, 


(D. 6.) 
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So reſtitution ſhall not be, after a conviction by a juſtice upon 
his view. 1 Vent. 308. 
Nor, by juſtices of aſſiſe, gaol- delivery, or juſtices of peace; if 


the indictment was not found before them. H. P. C. 140.. Vide | 
| Dalt. c. 44, 131. 


(D. 8.) 
What ſhall 
de a riot. 


So reſtitution ſnall not be, unleſs immediately; ; nor four or five 
years afterwards. R. Carth. 496. 

Nor, by A. 31 El. 11. If by plea it appears, that the party had 
poſſeſſion for three years before the inquiſition found. A. Ray. 85. 
Sal. 260. 

Tho' the plea does not ſhew, how he was poſſeſſed. R. Ray. 85. 
1 Sid. 149. | 


(D. 8.) 3 of Riots. | 


A riot is, 1 three or more aſſemble, and do an unlawfut 

act. H. P. C. 137. Jide 3 Inft. 176. | 

If ſix perſons are indicted, two of them die untried, two found 
not guilty, and two found uilty, i it is good, for it ſhall be ſuppoſed 
it was committed with thas who have not been tried, and judgment 
ſhall not be arreſted. Rex v. Scott, M. 2 G. 3. 3 B. M. 1262.] 

As, if they make a battery upon another. 3 ft. 176. 

Hunt in his park, chaſe, warren, &c. id. 

Enter upon his poſſeſſion, or deſtroy his corn, herbs, goods, &c. 
Tbid. 

So if three or more aſſemble to do a lawful act in an unlawful 
manner: as, to abate a nuſance, and they do it w ith threats, and 
boifterous behaviour. Yide Dalt. c. 137. 

To ride to market, Sc. and they do it in harneſs, &c. v. 
Dalt. c. 138. 

If a man, upon menaces made to him, aſſembles a company to 
go with him for his defence. Vide Dalt. c. 137. 

If he enters land to which he has title, with numbers, and in 
a forcible manner. Vide Dalt. c. 138. 

If he rides Skimmington in a tumultuous manner. R. 3 Keb. 679. 

If an aſſembly be upon an unlawful occaſion, and he who comes 


upon a lawful cauſe, joins in an affray which happens, he may be 


a rioter. Mod. Ca. 43. For where the aſſembly was unlawful, the 


act of one ſhall be imputed to all. Per Holt, Sal. 595. 


So if, in a journey, the company beat a ſtranger riding on the 
road, it will be a riot in all who ad: for when the quarrel began, 


it began to be an unlawful aſſembly. R, Sal. 595. 


A rout (from the " Rong word rot) is, when they aſſemble fot 
an unlawful deſign, and move in it, but do not execute it. Vide 
Halt. c. 136, 8 | 


An 5 aſſembly is, when three or more 2 4 
an unlawful act, but do nothing. n 37. EN. 


But 
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But it will not be a riot, if three or more aſſemble to do a (D. 11.) 
lawful act, and they do it in a lawful manner: as, to remove a What not. 
nuſance. Vide Dall. c. 137. 

Or, to defend a man in his houſe againſt violence. 15:4. 

So, if the ſervants of the owner of a houſe enter by force, 
by command of their maſter, when the ſervants of him, who 
has the cuſtody of the houſe, oppoſe them. R. Mo. 787. 

So, it they aſſemble to do an act which ſeems lawful; as, to. 

remove timber to which they claim title. Yide Dalt. c. 137. 

So, if divers, clamore risteſe, prevent an election of ofticers- 
ina borough; it is not a riot, if the right of election be not 
thewn: for to make a riot, there ought to be an unlawful act, 
and an unlawful aſſembly. R. Sal. 594. 

If they break the door of the Guildlall, if it is not ſhewn 
whoſe houſe it was; for perhaps it belonged to the defendants. 
K. Sal. 594. 3 | 5 | 

So, it divers aſſemble peaceably upon a lawful occaſion, 
it will not be a riot tho' a ſudden affray happens. Mod. Ca. 43. 
K. Sal. 595. © 9 . | 

So, it a man, accompanied with his ſervants, does an out- 
rage; it is not a riot in the ſervants, who did not intend miſ- 
chief: for none ſhall be a rioter, except him who acts, when 
the aſſembly was not with a bad intent. Sal. 596. | 

Tho' he had more ſervants than he uſually had. Fide Dalt. 
c. 136. 18 8 v3 
If a jury, or pa comitatis, quarrel among themſelves, id. 
If travellers quarrel, and beat one of the company. | 

So it is not a riot, if ſeveral aſſemble at an alehouſe in friend- 
ſhip: tho' they ought not to do it. Yide Dalt. c. 136. 

Or, for ſport; as, for football, bull-beating, bear-beating, 
Sc. Ibid. | ; | 

Or, tor dancing, bowls, cards, dice, Sc. tho' they are not 
lawful games. Jide Dalt. 136. e © 

So, it three areindicted for a riot, and one only found no guilty, 
all ought to be diſcharged, X. Sal. 593. To 

Tho' the others made a battery, they ſhall not be puniſhed for 
it: for the oftence charged was a riot. Sal. 594. — 


By the . 34 Ed. 3.1. Juſtices of peace ſhall have power (D. 12) 
to reſtrain all evil doers, rioters, Ec. and to arreſt; purſue, How ſup- 
he . . =" | | 5 P 7 M; d 
and punith them according to law. | | ee, 
And therefore, if there be a riot, rout, or unlawful aſſembly, ruſtice of 
every juſtice of peace may require the offender to find ſureties peace. 


for the peace, or good behaviour, and commit him upon re- ide Fuftices 


fot tuſal. Jide Daly. c. $2. | | 72 
ide Or may order another to arreſt him. Ibid, | (B. 9.) 
BY So, by the ,. 13 H. 4. 7. If a riot be made, juſtices of peace, a * 


or two of them, with the ſheriff, under-ſheriff, and po//e, if not By more 
one, ſhall arreſt them, and record what they find done in their juſtices. 
preſence; by which they ſhall be convicted, as in forcible entry. fp Zahlen 


But 
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FA two juſtices i in the county may make the convidtion, tho 
the two next juſtices only are bound to do it. Vice Dalt. c. 82. 
N 


The juſtices of peace, for execution of the . 13 H. 4. 7 


When upon — ht to go to the place where the riot is made, with the ſhe. 


view. 


(PD. 15. 
By i inqui 
ti 


„Sc. tor the ſheriff ought to Join throughout the while 


— R. Ray. 386. 
And the juſtices, with the ſheriff, may arreſt all preſent, 


and take their arms. Vide Dalt. c. 8 


2 
Tho' they came without intent to do miſchief. Ibid. 
And all riotouſly arrayed, whom they ſee in their way to 
the place, or back again. [6:. 
And may make freſh ſyit after any who eſcape. Ibid. 
Or ſend a warrant for them to find ſurety, c. 184d. 


So the juſtices, with the ſheriff, ought to make a record of 


every thing unlawful done in their preſence, Kel. 41. a. 
And fine and impriſon the offenders. Jide Dalt. c. 82. 
And the ſheriff ought to be a party to the record, if the con- 


viction be before he rioters diſperſe. R. Sel. 593. 


And ought to join in ſetting the fine upon the offender, 
R. Ray. 386. 

The record ought to ſnew all the eirenmſtances of the fact 
in certain. 

It ought to ſhew the conviction to be upon view. R. Ray. 386. 

It ought to make the conviction in the preſent, not the per- 
fect tenſe. 2 Mod. Ca. 65. 

The fine ſhall be upon each offender ſeverally. Vide Dali. c. $2. 

And commitment ſhall be immediately upon conviction. 


Kel. 41. a. 
After the record made upon view, it ſhall be certiſied to 


B. K. aſſiſes, or ſeſſions. Jide Dalt. c. g. 


And is not traverſable. Vide Dalt. c. 82. 

But juſtices of peace cannot deliver poſſeſſion; for they can 
do nothing but puniſh and record the force. R. 1 Sid. 156. 

And if they do, B. R. will make reſtitution. 1 Sid. 156. 
So, if juſtices of peace proceed wrongfully, an information 
will go againſt them. Ibid. 

And their conviction, if it appears to be bad, may be quaſh- 
ed upon ** without a writ of error. lid, | 


By the fe. 13 FH. 4. 7. if a riot be, &c. and the offenders be 
= departed before the juſtices come, they ſhall inquire of ſuch 
riot within a month, and hear and determine it. 

And the juſtices may inquire without the ſheriff, FEES the 
rioters are diſperſed. R. Sal. 593. 

So they may inquire after the month : for they are only ſub- 
ject to a penalty, if they do it not in that time. Jbid. 

An inquiſition is ſufficient, if it ſays, pro domino rege, without 
faying pro domino rege, & corpore comitatiis, as an inquiſition 
"Ju by a | ot OA R. Sal. 593. 


Vie more of this, in Jalice of tins, @. 19.) 


ſupplicavit, tha 
| Jul , 


88. F, 


ought to purſue his writ ſtri 


 FORCEABLE ENTRY. 
80 a riot, or breach of the peace may be reſtrained, or pre- (D. 16.) 


vented by ſureties found for the peace. „ 
If it appears to the chancery, upon complaint, that any one 


ſuch ſureties, or commit him to priſon. F. N. B. 80. Reg. 
88. Vide chancery, (4 R.) | 
So a ſupplicatut lies from B. R. 1 Keb. 203, 290. Mo. 43. 
And the ſheriff may break open a houſe upon a capias to find 


ſureties for good behaviour. R. Mo. 606. 


If articles are ſworn in chancery, upon which a ſupplicavit is 


granted, and by habeas corpus the party m_ brought to a 
judge of B. K. is bound to appear in B. R. I 

tranſmitted from the cſancery to B. R. or the witneſſes appear, 
and charge him there; he ſhall be bound in B. R. otherwiſe 


the articles are 


not, SAIu. 61. ; | 4 
A /upplicavit ſhall not be granted, but upon afidavit, that it 
is not prayed of malice. F. N. B. 79. H. 


And if it be for good behaviour alſo ; articles ought to be 
_ exhibited. - R. 2 Keb. 305. 1 Sid. 67. 1 Lev. 53. | 


[Articles of the peace cannot be exhibited, without oath, by 
a quaker. Rex v. Green, 7. 8 G. Str. 527.] | 
It * * granted upon menace of corporal damage. Reg. 
„. 79. ©. -; | | . | 
Or menace of burning his houſe. 15d. 
For going or riding armed. 1 Keb. 203. 


For dread of damage to him and his men, by ſuch as have 
diſcord with him. Reg. $9. a. 5 „ | 
[B. R. will reject articles of the peace, if the parties live far 
off in the country, and direct the exhibitant to apply to a juſtice 
in the neighbourhood. Rex v. Waite, P. 32 G. 2. 2 B. 
NM. 780. ] e | | ; f 6 
[Or they may receive them, and iſſue attachment of the 
peace, with an indorſement authoriſing any juſtice in the coun- 


ty where defendant reſides, to take ſecurity, &c. and ſpecifyin 


the ſums. Rex v. Bowmaſter, T7. 33 & 34 G.2, 2 B. M. 

1039. ] 5 | 
[If after articles have been exhibited it appear manifeſtly to 

be a perjury, the court will ftay proceſs m_ the defendant, 


commit the complainant, and order proſecution for perjury. . 
Rex v. Parnell, T. 32 & 33 G. 2. 2 B. M. 806. 


Diſturbance of divine ſervice, and carrying the miniſter to 
priſon. K. 1 Keb. 290. 


215 


By ſurety of | 
the peace. 


has cauſe to pray ſureties for the. peace againſt another, 21 


be directed to any juſtice of peace, or to the Upon a/i 
ices in general, or to the juſtices and ſheriff, to take of him Fr! an 


The juſtice executes a —_ as miaiſter: and therefore ( 15.) 


ly. 5 


Howit ſhall 


And the juſtices themſelves to whom it is directed, or one of be executed. 
them, ought to execute it: for he cannot depute another. 


- Or 


2 Rol. 348. 
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Or, the party, or his friends for him, ſhall give 3 * 
1 


: — and have a ſuperſedeas to the ſupplicavit. F. 

* . | ; 
Or, in B. R. when the /upplicavit goes from thence. R. 
; Mo. 4 3. 8 a b a : 


So, upon a certificate of the juſtices to whom directed, that 
the party who demands it 1s contentious, and the other of good 


. 


fame, a /uper/edeas is uſually granted. | 
After — taken by recognizance for the peace, the juſti- 
ces ought to return the writ and recognizance. Lamb. 110, 
Vide Dalt. c. 122. e 
If ſurety be given only for one of thoſe againſt whom a /uppli- 
cavit is granted; it ought to be returned, thet the other non ef 
inventus. 2 Rol. 348. 8 5 
Or, that he who demands it releaſed to him. Lamb. 111, 
If the juſtice does not return the writ or recognizance, a 
certiorari lies for them. F. N. B. 81. B. : As 
Tho' the writ was not returnable in - chancery, F. N. B. 81. 


8 - Dalt. c. 118. . 33 | 
dies (If a perſon arreſted. in execution reſcues himſelf by force, 


acc. 5 op | a - 
How it ſhall a juſtice may grant a warrant againſt him for breach of the 


be made. peace. Curtis's caſe, 1756. Fofter 135.1 
Or may demand ſurety of any preſent, by parel. Vide Dall. 
c. 118, | ; | 
Or, command another, by parol, to arreſt him being preſent, 
to find ſurety. 15:4. 855 | . OS 
A warrant by a juſtice. of peace, to bring any before him to 
find ſurety for the peace, may be directed to the ſheriff, to a 
conſtable, or other officer, or to a ſtranger. Lid. | 
It ought to be under his hand and ſeal, and to contain the 
cauſe. Vide Impriſonment, (H. 6, &c.) Yide Dalt. c. 118. 
[The legality of a juſtice's warrant does not depend on the 
truth of the information whereon it is grounded. Curtis's cafe, 
* Foſter 135. | | | 
ut a juſtice of peace cannot injoin another, that he ſhall 
keep the peace, under a penalty. 5 | 


(D. 19.) If a warrant be directed to the ſheriff, he may by parol, or 
How exe- Precept, command any known officer to execute it. Vid 
cuted  Dalt. c. 169. | | | 

So, by proce he may command .any, who is not a known 
officer. 16:9. | | 
But if it be directed to a conſtable, or a ſtranger, he ought 
to execute it himſelf: for he cannot make a deputy. bid. 
If it be directed to two or more, either of them may execute 

it.” bid. e 7 . 

The officer ought to require him to find ſurety, before he ar- 
reſts him. ide Execution, (C. 12.) Vide Dall. c. 118. | 

| 1 He 


peara 
befor 
to apf 

80 
cauſe. 


/ 
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He ought to inform him at whoſe ſuit, and for what, it is de- 
manded. K. 6 Co. 54. 4. 8 | | 

And if he be not an officer known and ſworn, he ought to 
ſhew his warrant. Vide Dalt. c. 169. „ 

Otherwiſe, if he be an officer known and ſworn. id. 

The officer. for executing his warrant, may take the poſſe co- 
mitatis. Vide Dalt. c. 172. | e 
And break open a houſe if- neceſſary, Vide Dal. c. 127, 
169. TED N | 
And juſtify a battery of the perſon, if he reſiſts. . 
| [Peace-othicers having a legal warrant to arreſt for breach 
of the peace, felony, or dangerous wound, may break open 
the party's own doors, after having demanded admittance, and, 
given due notice of the warrant. Curtis's caſe, 1730. Hafer 
135, 320. | CCC hes 

Tir "is 2 neceſſary, in order to its being due notice, that the 
officer ſhould ſay what ſort of warrant it 1s. 10%. Per ten 
Judges againſt tꝛuo.] | | 
[If atrer this the officer is reſiſted, and he or any of his aſſiſt- 
ants killed, it is murder. bid.) | 

if a perſon be taken upon the warrant, the officer may commit 
him, without other warrant, if he retuſes to come before a, 
juſtice, or to find ſurety there. R. 5 Co. 59. 6. 5 

So the juſtice may commit him, if he does not find, or does 
not offer ſurety. Vide Dalt. c. 171. | | 
And where the warrant is general, the officer may bring him 
to what juſtice he pleaſes. Yide Dalt. c. 169. 5 Co. 59. b. 


Tho? no ſtatute directs that ſurety ſhall be taken for the peace, (p. 20.) 
yet a recognizance ſeems the moſt congruous means for it: for A recogni- 
nous wn e to the king but by record: and by the e 
33 H. 8. 39. all obligations to the king ſhall be in his name, /o/- ue Peace. 

3 - regi. 25 N. B. 82. 4 . 8 4 How taken,” 

And therefore, juſtices uſually take ſurety by recognizance for 
keeping the peace til] the next ſeſſions, againſt the king and all 
his people, and eſpecially againſt him who demands it. | 

[If A. exhibits articles againſt B. ſtiling herſelf his wife, pend- 
ing a ſuit concerning the marriage, the recognizance ſhall be, to 
keep the peace to, Sc. particularly A. who has exhibited articles 
by the name of A. wife of ſaid B. Rex v. Bambridge, T. 18 G. 2. 

Str. 1231.] 5 5 I 8 
1 And by the /. 3 H. 7. 1. the juſtice ought to certify the re- 


le cognizance at the next ſeſſions; that if the party make default, it 
| may be recorded, and certified, with the recognizance, into chan- 
n cery, B. R. or excheguer. | | 
And therefore the next ſeſſions is the proper place for the ap- 
it pearance of the party; tho' the recognizance does not mention 
I before what juſtices, or in what court, orat what time, he ought 


to appear. ide Dalt. c. 119. 
So the recognizance may be for life, or for years, upon good 
17 cauſe. Jide Delt. c. 119. | Key, 
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And if no time is mentioned, it mall be intended for life. Vid. 
Dalt. c. 119. 21 Ed. 4. 40. 6. 


But the time and ſum in which he is to be bound, and the 2 
number and ſufficiency of the ſureties, are in the diſcretion of the 
juſtices. Vide Dalt. c. 119. 
So a recognizance to keep the peace, generally, is good, with. 
out ſaying againſt A. in particular: or, to keep it againſt 4. with. 
out ſaying, againſt all in general. Vide Dalt. c. 119. 5 
So a recognizance to be levied of goods only, or of lands only, 2 
[= is good; for only, ſhall be rejected, and the recognizance ſhall be 
general. Vide Dalt. c. 119. : 
If the ſureties prove inſufficient, he ſhall be compelled to find 25 
new ſureties by recognizance, Vide Dali. c. 119. . 
* if the recognizance be forfeited. / ide Dalt. c. 115. his 
Otherwiſe, if a ſurety dies; for his executor ſhall be charged. 
21 Ed. 4. 40. 6. Vide Dalt.c. 119, 
So a 2 of peace may take money in depoſfito for ſurety of ; 
the peace. Per Berkly, Cro. Car. 446. ide Dalt c. 119. Mi 
But a recognizance, which does not mention the pe eſervation F. 
of the peace, will be void. V ide Dalt. c. 119. 1 
Tho” it be, that he do not aſſault, maim, c. far there are 
other breaches of the peace. Vide . c. 119. TY 
"0 
(D. 21.) Surety of the peace may be demanded mk every one under EXE 
Of whom the degree of a peer. Yide Dall. c. 117. van 
ſurcty of [It may be demanded againſt a peer, and he ſhall enter into upo 
the peace 4 recognizance, with bail. Rex v. Marguis of Carmarthen, No! 
«arg * 7 
manded- 359 ] "FM 
| ,— a peer, by his wife. Rex v. Earl Stamford, T. q G. oy 
74. Rex v. Earl Ferrers, T. 31 G. 2. 1 B. M. 631.]. N 
The wife in court is not olige to anſwer her huſband or his I 
counſel any queſtions before ſhe exhibits the articles; and if any c. 1 
1 are dropt, the court will not ſuffer her to anſwer them. 0 
id. 1:4 
Tho' he be an ecclefaftical perſon. Vide Dalt. c. 117. Ii 
A ſheriff, coroner, or other officer of juſtice. Vide Dal. 6. 1 
c. 11 — 
Tho! a juſtice of peace in the ſame commiſſion, Fide Cromp. peac 
122. Dale. c. 117. 0 
Thho' it be a perſon. attainted, or excommunicated. Vide Dal. 3 
e. 11 
A 3 covert, or infant within the age of diſcretion: for tbe : 4 
ſureties ſhall be bound for them. ide Dalt. c. 117. 2 
| A 
(D. 22.) So a feme covert may 3 it againſt her own huſband. to th 
And by Reg. 89. F. N. B. 80. F. 3 Keb. 433. 2 Lev. 128. [Re * 
whom. v. Brotherton, M. 8 G. 2. B. R. H. 74.] articl 
[By a wife againſt her huſband, a peer. Rex v. Earl gur. but 1 
| ford, T. 9 G. lbid.} N 5 ſecur 
Or a huſband againſt his wife. Jide Dalt, c. 117. BE " 
eaſe PF. WS. 2. Str. 1027.] | Os Dall. 


3 If 
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80 a perſon attainted, excommunicated, or abjured. Vid 
Dall. c. 117. 

Attainted in premunire. Fide Dalt. c. 117. 

A villein againſt his lord, & contra. Vide Dall. c. 117. 

A denizen, or alien amy. Vide Dall. c. 117. 

But no: by an alien enemy. Fide Dalt. c. 117. 
Or a non compos ; tho? care ſhall be taken for his ”— Pit 
Dull. 4 1 


| But ſurety of the peace ſhall not ihe demanded ah a peer. 0. 23.) 
Vide Dall. c. 117. * But fee (D. 21.) contra. —_ 
Nor againſt one non compos, tho' care ſhall be taken to prerxent 
his miſchief. Vie Dall. c. 117. 
Nor againſt an alien enemy. Vide Dalt. c. 117. 


A juſtice of peace may demand furety, if any in his preſence . . oo 
aſſaults, or threatens corporal damage to another. Keg. 88. B. Gyn mW 


F. N. B. 80. 


Or threatens to burn his houſe. Reg. 88, 9. 

If he aſſaults the juſtice himſelf ; tho' it is more proper that | 
another do it. Vide Dalt. c. 116. 

If he comes with force into the preſence of the juſtice in the 


exerciſe of his office, or goes, or rides in arms (not being a ſerz 


vant to the king, in execution of proceſs, aid of an officer, or 
upon hue and cry) to the affray of the people againſt the ff. of 
Northampton. 2 Ed. 3. J K. 2. 13. 12 R. 2. 6. or 20 R. 2. 1. 


| Vide Dalt. c 
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If he makes a duel, or ſends a challenge. 
Makes a riot, rout, or unlawful aſſembly. Vide Dalt c, 116. 
If he quarrels in the preſence of the Juſtice. Vide Dalt, 
„ --: 
Gives the lye to another in IWe efiminſter-Hall ſedente curid, 
1 Lev. 107. 

If he makes an affray, or terrifies the people. Vid Dal. 
6. 116. | 
If he be 8 before him by A conſtable, for breaking the 

peace. Vide Dalt. c. 116. 
Or upon oath by another of corporal miſchief done, or me- 


nace of it, or of burning his houſe, and that he is in fear of it. 


2 Lev. 228, 
Or that he threatened it to his wife, or children. Vide Date. 


65 4386. 


And if the wife makes ſuch oath, tho? there are 4 affidavits 
to-the contrary. 2 Lev. 128. | | 
[Tue court will give credit to the oath of the party exhibiting 
articles, and not go into any inquiry as to the truth of them ; 
but they will review the articles, to ſee if the facts ſtated require 


ſecurity. Lord Yane's caſe, H. 17 G. 2. Str. 1202.) 


So, if a juſtice ſuſpects him inclined to break the peace. Vide 
Dall. c. 116. | 


If he be a common barretor. Yide Dall. c. 116. 5 
| [Tt 
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[It may be demanded, though the fact on which the proſe. 
cutor grounds his fear. is pardoned. \ Rex v. Mendez, M. 8 6. 
Str. 473-] 

But it is not a cauſe, that he threatens impriſonment to another, 
or to burn his goods: for he may have another remedy by action. 


Vide Dalt. c. 116. 
That he has made a battery, or a variance. Vide Dal 


- 6 300- 
Or, that he i is in fearof damage to his ſervants, or cattle. Fide 


Dat:. c. 116. 


s * 


(D. 25.) By the F. 34 Ed. z. 1. 8 of peace may take of all not of 
What, for good fame ſutticient ſurety for their good abearing towards the 


EI king and his people. 
i And it may be granted by juſtices of peace, by reo 2gnizance, or 
» upon a ſupplicavit, as ſurety for the peace. / ide Dall. . 123. 


And for every cauſe for which ſurety of hs peace is demandable. 
And againſt any of bad fame, if he does that which tends to 


the breach of the peace. 
As, if he be a common barretor. Vide Dal. c. 124. 
If he lies in wait to rob, or puts paſſengers in fear. Ye Dali. 


c. 124. 


Going with unuſual arms to the terror of others. R. 
1 Keb. 203. 

If they are ſuſpected for robbers, or manſlayers. Vile Dat: 
c. 124. 


Nightwalkers, pilferers, or meſſengers of thieves: for theſe 
are preſentable in the leet. Vide Dalt. c. 124. | 
Dangerous r or vagabonds. 


It they practiſe in poiſon for others, their cattle, or fowls, Vide a 
Dale. c. 124. 58 
If they throw down gates, or do outrage in the night. juſ 


V ide Dalt. c. 124. 20 
Eves dro pere, by night, or by day. Vide Dali. c. 124. | 


Idle perſons, who deſtroy pigeons by engines, or the game, the 
or do treſpaſſes in parks, or warrens. Vide Dalt. c. 124. * 

If they ſuborn witneſſes. Mar. 11. 

Maintain, or reſort to bawdy-houſes. 13 H. 7. 10. up 


If they frequent taverns or alehouſes, not having means of * 
livelihood. Vide Dalt. c. 124. © 

Suſpected for the father of a baſtard. Lamb. 122. 4 
| Libellers. Vide Dalt. c. 124. 

(Whether a perſon taken up by ſecretary's warrant for a libel act, 
ſhall give ſecurity for good behaviour, or only for appearance, 
ſeems unſettled, Mares Shuckburgh, M. 17 G. 2. Wl. 29. „ 


Common cheats, or cozeners. ide Dalt. c. 96: a er 
If he abuſes a juſtice of peace in the execution of his office, or I 
his warrant, or refuſes to obey him. ide Dalt. c. 124. | £ 
Or gives contemptuous words toa magiſtrate. 11 Co. 98. ma] 
Or 3 words, 9 Tou lie, Sc. in * 2 | gh F I 

; at 


I Lev. 107. | 
| A re- _ goo 
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A 8 for the peace ſhall be forfeited by any breach of 2 9 
the peace. Vide Dall. c. 121. r 
As, if he does any act to the prejudice of the perſon of another ; ure of = 
as, murder, or any homicide. Vue Dall. c. 121. ognizance 

High treaſon againſt the perſon of the king. Vide Dale. for the 
. 481; -- 3 
Burglary, or robbery: for theſe relate to the * Fi 1 Dali. 

„ 

Rape, or any unlawful battery, or aſſaul. Fide Dal. c. 121. 

Impriſonment of another. Vide Dale. c. 121. 

Throwing into the n or any other miſuſage. Vide Dalt. 
. 1. | 

Threatning of another, in his preſence, to beat him. Rol. 199. 

Or in his abſence, if he afterwards lies in wait for him. Vide 

Dall. c. 121. 

If he be concerned in a riot, rout, &c. Ero. El. $6, Vide Dalt. 
6. 121. 

If he rides, or goes in arms, or with unuſual arms or attendants, 
in affray of the country. Yide Dalt. c. 121. 

So, if he gives a challenge. 4 Inft. 181. 

Or commands, or procures, - breach of the peace, if it be af. 
terwards broken. 4 Inſt. 180. Vide Dalt. c. 121. | | 

If he procures another to break the pence: 2 Kol. 199. Vide 

Dall. c. 121. 
Baut a juſtifiable aſſault, or battery, i is not a breach of a recog- 
nizance for the peace: as, by correction of his wife, ſon, ſervant, 
_ apprentice, ſcholar, priſoner, lunatick, &c. 3 Keb. 433. Vide 
Dall. c. 121. 

Or, in defence of himſelf, his wife, ſon, father, maſter, ſer- 
vant, or goods, Oc. Vide Dalt. c. 121. | 
By the act of a conſtable, or other officer, i in Ga execution of 

| * Vide Dall. c. 121. 
In the exerciſe of lawful ſports. Vide Dall. c. 121. 

So no act, which does not concern the perſon of another, tho? 
the indictment for it be contra | pages as, larceny, or other ay 
of the ſame nature. Vide Dalt. c. 121. 

A wrongful taking of the goods of another, a diſſifin, or reſpaſ 
upon his land. 4 Inft. 181. 

So, ſcolding words: for an act muſt be done. 4 Inft 100 


So a recognizance oh good behaviour ſhall be forfeited by any (D. 27.) 
at, which amounts to a breach of the peace, or requires ſurety Of baer 
. good behaviour. Jide Dalt. c. 123. good beha- 

An eſcape from a conſtable, being arreſted for a ſuſpicion. of Slows 
a crime, tho' not guilty, R. Godb. 22. Vide 2 Leo. 166. 

If he puts the people in terror. 2 Rol. 199. Semb. 2 H. 7. 2. 6. 

So words, which tend to the publick prejudice, or which may 
make a breach of the peace. 2 Kol. 200. | 

But it will not be a breach of recognizance for good behaviour, 
that he enters into the houſe or land of another, or takes the 


goods of another. 2 Nol. 199. 
&, 
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or, af he calls a iid, who 1s guilty of felony, a Felon, 
2 Rol. 200. 
Or calls another #nave, or r uſes other words of paſſion to another 
in office. 2 Kol. 228. 


} ide more concerning forfeiture of a recognizance | fie 5 be- 


haviour, in Juſtices of Peace, (B. 8.) 


If any perſon gives ſurety of the peace in i or B. R, 
ie 2. there ſhall be a /upcr/edeas to the juſtices of peace to take it. F. M. 
Kiel. B. 238. E. 


So, if he gives it before one juſtice, he may have from him a ſuper- 


| fedea; requiring another juſtice not to take it for the ſame cauſe. 
After a ſuperſedeas from the chancery or B. R. if a juſtice pro- 
ceeds, an attachment goes againſt him. 
And if the party be arreſted, it will be falſe impriſonment. 
Tho? the ſuperſedeas does not mention the names of _ ſuretiet, 
or the ſum in which bound. 


(D. 29.) Flt may be diſcharged on motion, on producing proſecutor's con- 


How diſ- ſent veriſied by affidavit. Rex v. England, M. 9 „ 


charged. 158.) 


[Or conſenting by counſel. Rex v. Earl Ferrers, M. 32 G. 2. 


1 B. M. 703. ] 
If ſecurity be given upon a ſupplicavit, and no proſecution within 
z year and a day, the ſecurity ſhall be diſcharged. F, g. 268.] 
[If one is bound to keep the peace for a twelve-month, and ap- 
pear the firſt day of term, at which day the time is out, and does 
then appear: he muſt be diſcharged, if no indiẽtment is lodged. 
Rex v. Benn, P. 8 G. 2. B. R. H. 98.) 


So, if the party be committed, after a year he ſhall be diſcharged | 


npon ſlight ſecurity. , g. 268. 


[If a huſband has ated only for the reeovery of his wife's ſenſes, 


and that by phyſician's directions, his recognizance ſhall be dil- 
charged. Rex v. ¶ Kenzie, T. 6 G. 3. 3 B. M. 1922.1 


Ho a recognizance for the peace = be diſcharged by releaſe, 
or death, Vide in * of Peace, ( D. 6 7.) 


"WR CES, 
Tr, ide — (C. + 
FORCIBLE MARRIAGE. 
Vide Fuſlices, (S. 3.) 
FORECLOSURE. 
Laus Chancery, (4 A. 11.) 


FOREIGN ATTACHMENT. | 
Fide Attachment—Londan, (N. 1.) Plater, (2 G. 5 


Ll 


FOREIGN COUNTY. _ 
" Vide Adion, (N. 1, &c.)—Juftices, (V. 14.)—Pleager, (S. 11.) 
| FOREIGN NATIONS. 
Vide Prarogative, (B. 1, &c.) 
FOREIGN OPPOSER. 
| Vide Courts, (D. 15.) 
FOREIGN VOUCHER. 
Lide Courts, (O. 2 )—Voucher, (D. 3.—H.) 
. 
Vide Chace, per totum. 


FORE-STALLING. 
Vide Juſtices of Peace, (B. 38.) 


FORFEITURE. 
(A) Forfeiture, By Alienation, -&c. 
(A. . By Alienation of a Particular Tenant. 


F tenant for life or years conveys a greater eſtate than he can (A. 1 
I lawfully do, whereby the reverſion, or remainder, is deveſt- What ſhalt | 
ed, it will be a forfeiture of his eſtate: as, if he makes a feoff- be. 
ment. Co. L. 251. : „ | f 
If he conveys to another in tail, or for his own life, and li- 5%, 
very be made. Co. L. 252. a. 1 Rol. 854. J 7. | (NM. 2. &c.) 
Or, to another for his life, if he himſelf ſo long lives: for 
the other has an eſtate for his life, tho' determinable upon the 
death of the firſt leſſee. 1 Rol. 8 54. J. 43. Lane 38. 55 
If tenant pur auter vie, by ſtatute-merchant, ſtaple, or elegit, 
makes a feoffment, Sc. it will be a forfeiture. Co. L. 252. a 
So, if tenant after poſſibility, by curteſy or in dower, Se. 
| makes a feoffment, Sc. Co. L. 252. a. 1 Kol. 851.1. 35, 
So, if tenant for life or tor years, and the remainder man 
for life, join in a feoffment, Ec. it will be a forſeiture of both 
eſtates. Co. L. 251. 6. R. 1 Leo. 262. 1 Rol. 85. I. 15. 2 
And. 66, Dy. 339. a. R. 1 And. 45, 6. no 
So, if he in remainder for life enters upon tenant for life, or 
years, and makes a feoffment, it will be a forfeiture of his re- 
mainder. Co. I. 251.6, . 
| 5 | 90, 


FORFEITURE. - 
So, if there be joint-tenants for life, and one of them aliens 
in fee, it will be a forfeiture of his eſtate. 
So, it huſband and wife are joint-tenants, and the huſband 
alone aliens in fee, it will be a forſeiture for the life of the 
huſband. 29 AY. 


43- 
So, if hutband — wife, ſeiſed in right of the wife for life, 
make a feoffment to B. to the ute of him and his heirs for the life 


of the wife tantum: for by the feoffment a fee paſſed, tho' the 


uſe be declared only for the life of the wife. R. 1 Leo. 126. 


So, if tenant for life or years, remainder or reverſion to the 


king, makes a feoffment, Sc. it will be a forfeiture; tho? the re- 
mainder, or reverſion in the king is not deveſted. Co: L 251.6. 
So, if tenant for life, remainder to B. in tail, remainder to 


himſelf in fee, makes a feoffment, it will be a forfeiture. 1 Rol. 


851. J. 30. 854. J. 52. 
So, if huſband and wife, joint- tenants for life, or ſeiſed in 
right of the wife, make a feoffment, or the huſband alone 


makes it, it will be a forfeiture during the coverture. Vide | 


Baron and Feme, (I. 1.Y 

So, it tenant for life, remainder in tail, remainder in fee, 
enfeoffs him in remainder in fee, it will be a forfeiture i in reſpect 
of the'me/ne remainder. R. 1 Co. 140. 4 


So, it he joins with him in the immediate remainder in tail, 


in a feoffment and not by fine. 1 Sid. 83. 

So, if tenant for life enfeoffs a woman in the immediate re- 
mainder and her huſband, it will be a forfeiture. Bro. Forf. 
21. 1 Kol. 8 55. J. 10. 

Or, him in the immediate remainder and his wife: for the 
whole eſtate paſſes from the tenant for life, and therefore it is 
not warranted, tho' he in reverſion cannot enter during the 
eſtate of the huſband. Cont. 41 Ed. 3. 21. a. * * Entry 
cong. 8. 1 56.8. 


(A. 2.) So, if tenant whe life, or for years, levies a fine, it will be a 


By aliena- forfeiture. Co. L. 251. 6. 


tion by So, by the 5. 32 H.8. 31. 4if he ſuffers a common recovery. 
—_ of "Tho' he comes in as vouchee. K. 1 Co. 14. 2 Leo. 61. 
4[ Vid. Tho' the recovery, or fine be afterwards reverſed by error, 


a. 8 K. 1 Sid. go. 
Tho” he was diſſeiſed before the fine levied, whereby to ſome 


intents, partes finis nilil habuerunt. Co. L. 252. a. Dub. 4 Lei. 
ge > R. Mo. 424. Cro. Ll. 451. Cont. 1 And. 38. 

o, if tenant for life, remainder for life, levies a fine to him 
in remainder for life, ſur conuxance come ceo, c. it will be a for- 
feiture. R. 2 Lev. 202. 2 Jon. 65. R. 2 And. 66. 

So, i? tenant for life, ee to B. in tail, remainder to 
C. in tail, Sc. levies a fine, or makes a feoffment to B. and his 
wife, and Z. dies without ifſue, and the wife enters; it will be 
a forfeiture to C. R 1 Kol. 8 55. 1. 10. | 

So, it tenant ſor life joins with B. to whom a remainder i in tail 
was limited, when his remainder is gone by the feoffment of his 
father with warranty. R. 1 Fol. 8 56. J. 15.- Cro, Car. 392. 


FORFEITURE. . on 


30, if there be tenant for life, b for Uſe; and be i in re- 

| ee for life levies a ſine; it will be a forfeiture of his eſtate, 

tho' the reverſion, or remainder, be not . K. 1 Leo. 40. 
Dub. Sti. 192, 3. 

So, tho' the remainder was to A. in tail, and i I in fee 
to kim, who had the remainder for lie, and levied the ſine. K. 
L Nol. 85 5. J. 20. » 

So, if there be a leaſe for years, remainder to A. for life, re- 
mainder to B. in tail, remainder to C. for life, Oo. and 4 and C. 
levy a fine fur conce off for their lives, it will be a forfeiture ; fol 
they grant a "oy eſtate than they can lawfully make, Semb. 2 

on. 
0 10 if tenant for life or years of an advowſon, Ec. or other 
thing which lies in graut, levies a fine, it will be a forfeiture z tho' 
the reverſion is not en thereby. Co. L. 251.6. 1 Rol. 852. 
1 
2 80 i if the leſſee covenant not to underlet, without conſent of the 
leſſor under hand and ſeal, with a power of re-entry in cafe of a 
breach, if, notwithſtanding this covenant, the leſſee underlet with. 
out conſent, according to the terms of the covenant, this 1 is a for- 
feiture. Cowp, 803.“ 
+ If a leaſe contain a proviſo, that the leſſee, his executors, c. 
ſhall not /et, let, or aſſign over, the whole, or part of the premiſſes, 
without leave in writing, on pain of forfeiting the leaſe ; the admi- 
niſtrator of the leſſee cannot under-let without incurring a forfeiture, 
though for leſs time than the whole term: and a parol licence to 
let part of the premiſſes, does not diſcharge hs leſſee from the re- 
ſtriction of ſuch a proviſo. 2 Term Rep. 42 5+ 


But, generally, an alienation by: a particular tenant is no for- (A. 3.) 
feiture, if the reverſion, or remainder is not thereby deveſted : and What alien- 
therefore, if tenant for life or years of an advowſon, rent, common, ac wy 


or other thing which lies in grant, by _ | wy his eftate to ano- forſeitute. 


ther in fee, it is no forfeiture. Co. L. 251.6. 1 Rol. 854. J. Y, 12. 
80, if a man in remainder, or reve bon. for life, ” lands, Cc, 
. grants his eſtate by deed to another in fee, it is no forfeiture, Co. 
L. 251-6. inn, 
+ So, if a cgluy que uſe for life, before the /. pi H. 8. 10. had 


made a feoffment, 1t was no forfeiture. Mo, 38, 


A So, if tenant for life bargains and ſells to — rf in fee, it 13 no 

ow forfeiture. 2 Leo. 60. 

| Or, makes a leaſe and releaſe to another in fee. 3 Mod. 151, 

- 90, if tenant for life, or for years, makes a leaſe for 1000 years. 

; 2 Leo. 60. | 
1 Tho' he afterwards levies a fine to corroborate the leaſe ; far + 
his nothing paſſes but for his life, Dub. 2 Fen. 99. 


he So, if tenant for life leaſes for years to A. who makes a feoff- 
ment, and tenant for life releaſes to the feoffee ; it is not a for- 
ſeiture of the eſtate for lie, 1 Kol. 855. J. 5. 

Vor. IV, | . 5 
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So, if tenant for life, or years, joins with him in reverſion, or 
remainder in fee, in a feoffment, or fine, or recovery, it is no for- 
feiture; for each gives that which he lawfully may. R. 6 Co. 1 ö. a. 

And therefore, if a fine or recovery be reyerſed for infancy, 9, 
of him in reyerſion or remainder, the conuſee ſhall hold during the 
life of tenant for life. R. 1 Co. 96. ö. 2 Leo. 108. 

So, if tenant for life joins with him in the immediate remainder 
in tail, in a fine, it is no forfeiture ; for each gives that which he 

| lawfully may, and it will þe a conveyance of the tail, and after. 

(+ Vid wards of the eſtate for life. R. 1 Co. 76. Hob. 277. R. 1 Sid. 83. 

FVent. 160. ] R. 2 And. 66. . OE IT EY | 

80, if A. be tenant for years, remainder to B. for life, remain. 

der to the firſt and other ſons of B. in tail; and A. and B. join in 
a leaſe and releaſe to make a tenant to the præcipe, and ſuffer a 
recovery; the eſtate tail limited to the ſons of B. is not deveſted by 
the recovery, nor is there any forfeiture of the reſpective eſtates. of 
A. and B. 1 Term Rep, 738.“ af | 

So, if an eſtate be limited to the huſband for life, to the wife 
for life, remainder to the heirs of their bodies, and huſband and 
wife join in a fine. R. Ray. 36. 1 Sid. 83. | | 

Or, to A. for life, remainder to a woman; and A. and the wo- 
man intermarry ; and join in a fine. R. Cro. El. 828. ä | 

Sa, if an eſtate be to the wife in tail, remainder to the huſband 

r auter vie, and they join in a fine ; it is no forfeiture of the remain- 

der for life, if the wife dies without iſſue. 1 Rol. 854. . 479. 

So, if an eſtate be to A. for life, remainder to B. in tail, who 
join in a fine, and H. dies without iſſue ; the conuſee ſhall hold 
for the life of A. R. 1 Fent. 160. e 

So, if a leſſor diſſeiſes A. his leſſee for life, and afterwards leaſes 
to B. for life; if B. leaſes to A. for life, it is no forfeiture: for 
A. is remitted, and thereby the livery made by B. avoided, and B. 
has the reverſion for life. 1 Rol. 8 54. J. 22. 

So, if tenant for life makes a feoffment, or levies a fine, and 
limits the uſe only for his own life, it will not be a forfeiture. 

So, if a huſband, ſeiſed in right of his wife for life, levies a fine, 

Oc. to the uſe of his wife during her life. R. 1 Rol. 854. J. 35. 

So, if a leſſee for life levies a fine to A, for the life of himſelf, to 
the uſe of A. for his life, it is no forfeiture :; for the limitation is 
but for his own life, tho* the uſe is declared to A. for his lite. 

1 Kol. 854. l. 40, | | 


(A. 4.) By a Claim of the Fee. 


So, if a particular tenant claims the fee, it will be a forfeiture: 

as, if he joins the miſe, in a writ of right againſt him, upon the 

meie right; for tenant in fee only can do it. Co. L. 251-6 

9 H. 5.14.4. 1 Co. 16. 2. | | 

So, if tenant for years brings an aſſiſe, ut de libero tenement" 

* 51 | e | : 1 
r, in deht for rent againſt him, claims a fee by bargain a 

Tale of his leſſor, R. 3 Leo. 169. Io. 212, os 2 5 
- . . ; 0 
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Tho! the badgudi and ſale be traverſed. R. 3 Li 169. 


If a recovery be againſt tenant for years, in a pre cipe quod reduaf, 
and he brings error, for error in proceſs. Co. L. 251. 5. 


So, if leſſee for life, or years, Claims the fee in a guid puris 


clamat. 1 Rol. 8 5 3. J. 11. 
Tho? he has colour, or pretence to do it. 1 Kl 85 55. 17% 


(A. 5.) Or 8 an Affirmance of the Fee ina Stranger. 


So, if tenant for life, or years, affirms the fe in a ſtranger : 
as, if he prays in aid of a ſtranger. Co, L. 2 8 

Or, attorns, upon record, to the grant of a ſtranger. Co, L. 
252.4. 1 Kol. 852. J. 30. 

Or, confeſſes the action in a writ. of entry in caſu proviſ, which 
ſuppoſes the reverſion in a ſtranger. Co. L. 252. a. 
Or, pleads covinouſly, to the diſheriſon of him in reverſion: 
as, if in waſte by a ſtranger, he Pleads no waſte done, Co. L. 


252. a. 1 Rol. B53. J. 27. 


Or, in a precipe quod reddat againſt him, he diſclaims. Bro. 


Forf. de Terre 92. 


Or, confeſſes the action. 2 Leo. Go. 1 Rel. 853. J. 40. 

So if, by covin with the demandant, a præcipe is brought againſt 
him and B. as joint-tenants, and after the m/e joined they make 
default, whereupon final judgment is given; after judgment 
reverſed by diſceit, the eſtate of the leſſee ſhall be forteited. 


1 Kol. 853. J. 30. 


So, if the demandant recovers by render, default, nent dedire, 
or feigned plea of the leſſee. 1 Kol. 853: J. 45, $0. | 
So if tenant for life accepts from a ſtrangera fine for comſance 


de droit come ceo, &c. for thereby he affirms upon record the re- 


verſion to be in a ſtranger ; tho”. the reverſion is not thereby de- 
veſted. Co. L. 252. a. 9 Co. 106. 6. Per Hale, 1 Mod. 117. 
1 Rol. 852.1. 50. | 


If there be ena for life, 8 for life, Sc. aan he in 


remainder accepts a fine come ceo, &c. from the tenant for life ; | 


it will be a forteiture of his remainder, K. 2 Lev. 202, 

If tenant for life by bargain and ſale, conveys to B. and 
afterwards levies a fine come ceo, Sc. to him; tho' nothing paſles 
by the bargain and ſale but for the life of the tenant, yet when 
the bargainee accepts a fine from him, it will be a forfeiture. 
1 Leo. 204. 4 Les. 217. 

So, if tenant for life prays in aid, and when the reverſion 


comes in by proceſs, he pleads that he is not the ſame perſon. 


So, if the reverſioner comes in without proceſs, if he be the 
ſame perſon to whom the reverſion 2 1 = by his plea, he 
luppotes the reverſion in another. 1 Rol. 8 5 3. 

But it is no forfeiture, if tenant for Pr ve . K a ſtranger. 
Bro. Forf. de Terre 87. 

. he accepts a fine upon a releaſe. 4 Leo. 217. 1 Kol. 853. 


. 148. 6. 
2 2 


1 
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If he attorns to a ſtranger upon a Ane in a quid; furis 


- clamat. 1 Kol. 8 53. J. 23. 


Or, attorns upon a grant by a fine of the reverſion i in m tmain 


1 Kol. 853. J. 25. 


So, if tenant for life pleads an attainder and forfeiture by 4. 


from whom the plaintiff in a quid juris clamat claims; tho' the 
laintiff ſhewsa reverſal, upon which the leſſee demurs, and there 
is judgment againſt him. s Kol. 853. J. 20. 
Or, in a guid juris clamat for a rent of 109. pleads, that it is 
but 4os. and it is found againſt him. 1 Kol. 853. J. 15 
So, if tenant for life loſes to a ſtranger by involuntary miſ. 


pleading. 1 Rol. 8 53. J. 41. 
(A. 6.) Entry for the e 


(A. 6.) Entry for a forfeiture ought to be by 1500 who i is next in re- 
By whom it yerfion, or remainder after the forteited eſtate. 
— = As, if tenant for life or years commits a forfeiture, he who has 
Ms - the immediate reverſion, or remainder, ought to enter: tho' he 
B. 2.) — has the fee, or only an eſtate tail. 1 Rol. 857. J. 45, 50. 858. 
Condition, . 
(G. 1,2— Tho' the next remainder was only for life. Co. I. 252, 4. 
O. 1, 2.) 1 Kol. 858. J. 10. 

If an eſtate be given to A. and P. for life, and to the heirs of 
B; if A. makes a feoffment, H. may enter. 1 Heel. 8 58. J. 22. 

But if the next in remainder does not take advantage of the 
forfeiture, after his eſtate determined, he in a ſubſequent re. 
mainder may enter: as, if a tenant for life, remainder to B. in 
tail, remainder to C. in tail, makes a feotiment, and afterwards 
B. dies without iſſue before entry, C. may enter. 1 Kol. 85). 
J. 45, 858. J. 20. 

So, if the remainder was to B. for life, and B. dies Mo. 18. 

So, if he in remainder for life will not enter, he in the ſubſe. 

quent remainder, or reverſion, may enter in his name, for the 
. Preſervation of the inheritance. 1 Rel. 858. J. 12. 

So, if the lord of a copyholder for life grants a leaſe for years, 
to commence after the death, forfeiture, Mc. of the copy holder 
for life, who commits a forfeiture ; : if the lord will not enter, 
the leſſee may. N. 1 Rol. 858. J. 25. 

So, if he in remainder, or reverſion dies, ballin entry, his 
iſſue, or heir, may enter, 1 Kol. 858. J. 15, 37. 

So, if he in remainder in tail, releaſes to the feoffee of tenant 
for life, and dies, his iſſue may enter; for tho' the father was 
barred by the releaſe, the iſſue ſhall not. 1 Rol. 858. J. 2. 


(A. 7.) But he in the next remainder, or reverſion ſhall not enter fo! 

By whom, the forfeiture, if his eſtate does not continue. 
* If an eſtate be to A. and a feme covert, and the heirs of the 
body of the woman by her huſband begotten, and the * 


dies without iſſue, whereby the woman is tenant in tail 
5 poſiblity ; 


he may enter upon the alienor. 1 Rol. 857. J. 20. 
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poſſibility: if A. makes a feoffment, the woman cannot enter z. 
tor ſhe was ſeiſed before per my & per tout. 1 Rol. 858. J. 30. 


If leſſee for life makes a feoffment, and dies; entry may be (A.8.) 
made after his death. 1 Rol. 857. J. 25. i At what 
If an alienation by tenant for life, or years, be to A. for life, ugg it ſhall 


| remainder to B. who enters after the death of 4; he in reverſion, i cy; 


or remainder, may enter upon B. 1 Kol. 857.1. 5. | Ac Ai 
Or, if B. dies before 4. he may enter upon the heir of B. K. 3—) 

n 8 | F -— Condition, | 
So, if the aſienation be to A. in tail, who dies without iſſne, (6.3) 
So, if the alienation be to A. in fee, who aliens to another, he 

may enter upon the ſecond alienee, tho' he was not a party to the 


forfeiture. 1 Kol. 857. J. 13. | 


But if tenant for lite, of an advowſon in groſs, levies a fine of 


it, and the church becomes void before entry, he in reverſion, or 


remainder, has loſt the advantage of the avoidance ; for it was 


veſted as a chattel before the eſtate of the tenant for life was de- 
feated (for it cannot be defeated without claim) and it cannot be 


afterwards deveſted by the preſentation of him in reverſion. R. 
i Kol. 8 57. J. 3. . e 


(A. 9.) Who are bound by the Forfeiture. 
A feoffment by a huſband, or by huſband and wife, of an eſtate 


for life, of which the huſband is ſeiſed in right of his wife, or 


jointly with his wife, binds only during the coverture. 1 Rol. 


851. J. 45, 50. Vide Baron and Feme, (K.—R.) Vide ante, 


(A. 1.) 
(A. 10.) What does not excuſe a Forfeiture. 


Ignorance of his eſtate does not excuſe. | 
So a forfeiture ſhall not be excuſed for want of notice, where 
no one is bound to give it: as, if huſband and wife are ſeiſed for 
life, remainder to B. their ſon in tail, with the fee expectant, 
and the huſband makes a feoffment with warranty, and dies ; if 
afterwards the wife joins with B, in a fine, it will be a forfeiture 


of her eſtate for life: for the eſtate of B. in tail, and the fee 


expectant, was bound by the collateral warranty, and B. was, as 
it were, a ſtranger ; tho' the wife did not know of the warranty, 
no one being bound to give her notice. R. 1 Rol. $56. J. 15. 
Cro. Car. 392. | | 


(A. 11.) Diſpenſation. 
It ſhall be a diſpenſation of the forfeiture, if he in reverſion, or What ſhall 


remainder; be a party to the eſtate made, and accept it: as, if abe. 


huſband ſeiſed in right of his wife for life, leaſes to him in re- Gen 
verſion for his own life. 1 Rol. 856. J. 10. | — 
: E . So, bold,(M. 
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* go, when a leſſee covenants not to under-let without conſent 


of the leſſor under hand and ſeal, who is to have a power of re- 
entry in caſe of a breach, acceptance by the leſſor, of rent due 
after the condition broken, with full notice, is a waver of the 
forfeiture. Cowp. 803.* 

*Bur the leſſor's receiving rent after the forfeiture is no waver, 
unleſs the forfeiture were known to him at the & time. 2 Term 


+ Rep. 425.“ 13 


(A. 5 But acceptance of an eſtate by him, whe: is within age, ſhall 
What nat. not be a diſpenſation of the forfeiture : as, if leſſee for life, or 


ears, leaſes to him in reverſion (being within age) for his 'own 
ie, it will be a forfeiture; for the acceptance by the infant ſhall 


not prejudice him. 1 Rol. 8 88. J. 45. 
So, if he in the next remainder releaſes, Sc. to the feoffee of 


tenant for lite, or years, it will bea diſpenſation only for his own 


eſtate. 1 Kol. B56, J. 1. 


If he in remainder in tail releaſes, Gc. it will be no o diſpenſ 


tion as to the iſſue. 1 Rel. ys 4. 1. 


(A. 13.) What does not purge the Forfeiture. 


If leſſee for life, or years, makes a feoffment upon condition, 


and afterwards enters for the condition broken; this * not 
purge the forfeiture. 1 Kol. 856. J. 35, 40. 


" 4B 45} Forfeituze for a Crime, 
(B. 1.) For High Treaſon. 


(B. 1.) S to forfeiture of a copyhold, Jide Copyhold, (M. 1, &c.) 
What lauds As to forfeiture by outlawry, ide Utlagary, (D. 1, &c.) 
and Mc" Ila man be attainted for high treaſon, he forteits all his lands, 


. 8 1 
dens. and tenements, goods and chattels. 


do, his dignity, tho' entailed. R. 7 Co. 34. Vide Dignity (E.) 

And by Ke e A. 26 H. 8. 13. and 5 & 6 Ed. 6. 11. (which 1s 
not repealed by the g. 1 Mar, G. I. cl. 1.) he ſhall forfeit all ſuch 
lands, &c, of which he ſhall have any eſtate of inheritance in his 


own right, in ute, or poſſeffion.— Which extends to his lands in 
tail, as well as in fee ſimple. Sr, P. C. 187. 2 Lev. 170, KR. 


7 25 34. 6. 
So he forfeits his right of entry into any lands or tenements. 
St. P. C. 187, 8. Vide peſt, (B. 2.) 


Entry for a diſcontinuance. 


If tenant in tail diſcontinues in fee, the right of the entail is 


torteited. R. 2 Rol. 504. Jon. 71. 
So an annuity of inheritance ſhall be forfeited : for it is at 
hereditament. K. 7 Co. 34. 6. 
[If A. has a freehold leaſe, and is attainted on 8 & 9 W. it 1s 
forfeited to the crown. Kirton v. 8 1709. | Foſter 2230 


So, 
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80, Se fince 26 H. 8. 13. and 5 & 6 Ed. 6. tt. it is 
enacted, that all the lands, werfe hereditaments, &c. of 4. 


ſhall be forfeited; this extends to lan $which A. had 1 in tail. R. 


2 Mod. 1 2 Fon. 55. 1 Vent. 399. 
Tho? * entail was to A. and his wife, and the heirs of their 


bodies, and the wife ſurvives. R. 1 And. 49. 
So he forfeits all evidences and Sin which concern the 
lands or tenements forfeited, and the king ſhall have them. St. 


D | 
* if/a condition be given to the king, as forfeited for high 
treaſon, the king may tender gold,, to defeat a ſettlement upon 

id by a render of the feoffor. R. 7 Co. 13. 


condition to be voi 
r And. 294. 

So, if by ſtatute all lands, rights, intereſts, Se. are forfeited, 
an eſtate tail is forferted. ' R. 2 Lev. 170. 


[If A. intails his eſtate in Scotland on himſelf for life, remainder | 


to B. his eldeſt ſon, and the heirs-male' of his body, remainder 
to the heirs-male of 4.'s own body, with ſubſequent limitations, 


and the reverſion to the heirs and afligns whatſoever of A. with 
prol. ibitive, irritant, and refolutive clauſes; and A. dies leaving 


B. and another fon C. B. is attainted of high treaſon : the 
eſtate is forfeited to the crown during his life, and the continu- 
ance of ſuch iſſue- male of his body as would have been inheritable 


to the ſaid eſtate tai/zit, and alſo for fuch eſtate and intereſt as 
veſts in him by the limitation to the heirs whatſoever of 4. after 
the ſubſtitutions determined; and after the death of B. and 


failure of his iſſue- male, C. ſhall ſucceed by virtue of the ſub. 
ſtitution to the heirs-male of the body of 4. Gordon of Park's 
Caſe, 1751. Fofter g5.] 

[If the eſtate is — to A. and the betro. male of his body, 


without any previous limitation to his ſon B. and B. on his 
father A.'s death becomes intitled as heir of his body, and is 
attainted of high-treaſon, the whole entail is forfeited by his 


attainder, as long as there are heirs-male of the body of A, 
Mercer'; Caſe, 1753. Foſter 102.] 


But he does not forfeit lands and tenements, which he has en a 


auter droit as,/ in right of his church. St. P. C. 187. 8. 
Or, eee of Is wife, St. P. C. 187. 6.—Cont. Sem, 


Lane 54. 


So, by the common law, he does not forfeit an uſe, or lands 


in truſt for him. 12 Co. 2. Dub. Hard. 405. 1 Sid, 260. 
K. Hard. 495. (Vide 2 Cre. 513) 

So he does not forfeit rights of action for the recovery of an 
eſtate in a ſtranger. 

So he does not forfeit lands, which he has as truſtee for 


another. Cont. Lane 39, 54. Vide Roy, (D.) 
So, if a termattends the inheritance, which was in truſt for a 


felon ; the inheritance not being forfeited, the term ſhall not be 
ſo. R. Hard. 495. ide poſt, (B. 2.) 

So he does not forfeit the right, whicha ſtranger has, to lands 
in his poſſeſſion. 28 71. 


24 | | So, 


23 
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So, if a man tenant in tail levies a fine to the fame ufes, where. 


the eſtate tail is not forfeited, this ſeifin in fee, for an inſtant at 


the time of the fine, ſhall not make a forfeiture. . R. 2 Lev. 170. 


FA. whois tenant for life, with power to make leaſes for three 
lives or twenty-one years, makes a leaſe to truſtees for ninety- nine 
Fears, if he ſo long live, for payment of his debts; and appoints 
them his attornies, to make leaſes purſuant to the power; A. is 


outlawed for high- treaſon; the truſtees ſhall not make the leaſes ta 


the nominees of the crown. Attorney-General, v. Bradyll, in Sc, 
M. 1721. Bunb. 927.] | 
[For the treaſons in 5 Elix. c. 1. concerning the papal ſupre. 
macy, 5 Eliz. c. 11. and 18 Eliz. c. 1. touching the coin, no 
forfeiture of lands ſhall be but during the life of the offender, 
For the treaſons in 8 & g W. z. c. 25. and 15 and 16 G. 2. c. 28, 
the lands are forfeited. The blood is corrupted for neither, 
Fofter 223.] | EO ou 
[In high treaſon the forfeiture accrues to the crown (of whom- 
ſoever the land is holden) propter delictum tenentis, and this though 
the blood of the heir is ſaved, for the offence is purged by that; 
but in felony, . ſaving the blood preſerves the deſcent of the heir, 
becauſe the lord is intitled by eſcheat propter defectum ſanguinis. 
Foſftgr 223. 85 F Ee Rs 


So, for high treaſon, he forfeits all goods and chattels, which 


goods he had in poſleſſion in his own right, 
and chattels. Or, to which he had right. Sr. P. C. 188. . 
So, a term for years, and goods in truſt for him. 1 Sid. 260. 


R. 1 And. 294. 2 Cro. 512, 3 ide ante, (B. 1.) 

[Tenant at will has nothing to forfeit. Denn v. Fearnjide, M. 
21 G. 2. 1 ilſ. 176.] | | 

So he forfeits bonds, and other ſecurities for money; and the 
king, or his grantee, may maintain an action in his own name. 

St. P. C. 188. a. 12 Co. 2. Fog e 
So debts due upon contract. S,. 188. 2a. 12 Co. 2. 

So, à right to have an action. Sr. 188, a. ide ante, (B. 1.) 
But it was held that a c/ho/e en action is not forteited. Sav. 40. 
Nor a right to an action in gro/s. Jon. 71. 526] 

So he forfeits goods in his poſſeſſion, of which the property is 
not known: as, if A. bails money, or corn out of a ſack or bay, 
to B. who is afterwards attainted, the king ſhall have it; for 
being out of a bag, one cannot be known from another. S.. P. 

C. 188. a. = 
Bo goodsin his hands, which he ſtole, tho” the property is not 
in him. Sz. 188. a, 3 

But a right to have an action for a wrong to his perſon, is not 

forfeited: as, for a battery. &. P. C. 188. a. | 


So goods, in the hands of a man attainted, by bailment, Sc. if 


they can be known, ſhall be reſtored to the owner, if he ſhews 

the bailment before the juſtices, and upon inqueſt it be found ſo. 

St. 188, 2. | e 
* $0 
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So he does not forfeit goods which he has as executor, or 


adminiſtrator. St. 188. . 


So, if a man, indicted for high treaſon, ſtands mute, or re- 
fuſes to anſwer, he ſhall have the ſame judgment by attainder, as 
if he was convicted by verdict, or confetuon. Co, £. 391. a. 

So, if a inan be killed in levying war againſt the king; he 
forfeits his lands, goods, and chattels. Sr. 189. a. : 

So, if he be killed in purſuit upon an eſcape, or upon his 
arreit, he forfeits his goods and chattels. Yide poſt, (B. 3.) 

So, if a man be attainted for high treaſon, his blood is cor- 
rupted. Co. L. 41. a. 391. . Jide Deſcent, (C. 13.) | 


And his wife thall loſe her dower; for the f. 1 Ed. 6. 12, 


which gives her dower, is repealed by 5 & 6 Ed. 6. 11. Vir 
Dower, (A. 2. 


And ſhe mal loſe her dower againſt the feoffee of the huſband, | 


as well as againſt the lord by eſcheat. Co. L. 41. a. 
So, her dower ad oftium ecclgiæ, or, ex afſenſu patris. Co. L. 


"9 bee 
So, dower by cuſtom. Co. L. 41. 4. 


| Where by ſtatute corruption of blood is prevented in caſes 
of high treaſon, the forteiture of lauds and goods continues; 


tor they are directly forfeited, and not by way of eſcheat: 
and therefore the torfeiture remains without expreſs words. 
R. 1 Sal. 85. Vide poſt, (B. 3.) 


5 (B. 3.) For Petit Treaſon or Felony. 


So, if a man be attainted for petit treaſon, or felony, he 
forteits all his lands and tenements, which he had in fee in his 


own right. Co. L. 41. 4. | 


Or, if he be outlawed, or abjures the realm. Co. L. 390. 6. 
So, the profits of lands, which he had in tail, during his 
life; but not his eſtate or freehold. Dub. 2 Leo. 123, 126. 
3 Leo. 185. 4 Leo. 112. | | 
do he torſeits all his goods and chattels. Co. L. 41. 4. 
And they are forfeited to the crown, without being ſubject 
to the debts of the felon. Doug. 545, 548, (526, 530.) | 

So, a leaſe for years in truſt for him. Hard. 405. Semb. cont. 
1 Sid, 403. | | 


do, a choſe en ation: as, a bond, covenant for pavment of 


money, Sc. R. Ney. 155. 


But he does not forteit things not held of any ones as fairs, 


markets, common, rents charge or ſeck, warren, corody, Sc. 
of which he is ſeiſed in fee; but the king ſhall have them for 
his life, and afterwards they are extinct: for they cannot deſ- 


cend, where che blood is corrupted, nor eſcheat, where there 
is no tenure. 3 nfl. 21. 


So, if he be convicted for petit treaſon, or felony, he forfeits 


all his goods and chattels. Co. L. 391. a. = 
So, if he fled, or was ſued to the exigent, tho' he be after- 
wards acquitted, ide Supra. Vide Waife, (B.) 


So 
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So, if he be arreſted for treaſon, or felony, and eſcapes, and 
in the purſuit is killed; upon preſentment before the coroner, or 
juſtices of B. R. Se. he forfeits his goods and chattels. Sz. 189. 4. 

So, if he be killed in reſiſtance upon the arreſt. Sz. 189. 2. 

But for petit larceny a man does not forfeit his lands, or 
toads. Co. I. 44. | * | 

So, if he be found guilty of grand larceny, and has his clergy, 
or be burnt in the hand, another found guilty, as acceſſary tg 
the ſame felony, does not forfeit his lands, or goods; for he 
ought to be diſcharged, the principal not being attainted. 
R. Gro. Car. 567. | 3 1 

So, by the #. 1 Ed. 6. 12. a wife does not loſe her dower by 
the attainder of her huſband for felony. | 

So the goads of a wife, married after conviction and clerg 
had, are not forfeited. Ney 6. | | ; 

So in felony, where a ſtatute prevents corruption of blood, the 


forfeiture of lands is prevented as a conſequence; for the forfeiture 


is by way of eſcheat, for defect in the deſcent by reaſon of the 
corruption of the blood. f Sal. 85. Vide ante, (B. 2.) 

So, if a man be pardoned before conviction, he does not for. 
feit his goods, or we guns of his lands. 5 Co. 110. 6. 

So, it a man ound puilty of homicide / defendendo, he 
ſhall loſe his goods and chattels. H. P. C. 4. 

So, if he be indicted for it before the coroner, and that he 


fled. 2 Inf. 316. Dy. 238.6. 


So, if he be. indicted for homicide /e defendendo, or by mil- 
adventure, and be outlawed. 2 Iuſt. 316. | Ee 


Tho' upon verdict after his arraignment it be found that he 
did not fly; for this does not controul the finding before the 


coroner. R. Dy. 238. 6. | | 

But in homicide / defendetdo, there ſhatl be a pardon ot 
courſe for his goods. H. 40. 2 Inſt. 316. | 

And by the %. 24 H. 8. 5. if any kill a perſon, who lies in 


| wait to murder or rob him, or to commit burglary, he ſhall not 
[+Nor lands forfeit his goods or chattels. f | 
or tene 


So, in an appeal, as well as upon an indictment, a man found 
guilty /e defendendo, or by miſadventure, ſhall have a pardon 
of courſe. 2 Int. 316. . 

And the king cannot refuſe it; and therefore, it ſhall be grant. 


ed by the chancellor, without the king's warrant. 2 12. 317. 


Yet if it be found that a man made an aſſault upon another 


near the highway, without ſaying, that it was ad murdrandum, i 


is noi ſufficient to excuſe his goods. R. Bend. pl. 86. 1 And. 41. 


(B. 4.) When the Forfeiture ſhall be ſeized, 


Aſter conviction, the ſheriff, or his bailiff, fc. may ſeize 
the goods of a felon convict, for the king. Co. L. 391. a. St 
P. C. 192.6. Vide pe, (B. 7, 8.) 

So, by the „. 25 Ed. 3. fl. 5. c. 14. After indictment of 
felony, and capias returned non et inventus, a ſecond %capias ſhall 

—— „ go 
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returnable in three weeks, comprizing alfo, that the ſheriff 
22 his goods, and keep them till the return of the writ; and if 
then he render not, nor be taken, he ſhall loſe his goods: if taken, 
or he render, his goods are ſaved. 15 is 

So, by the ff. de officio coronatoris, 3 (4) Ed. 1. If any be 
found guilty of homicide the coroners ſhall go to. his houſe, & 
inquirant que catalla &5 blada habeat, quam terram, & quantum valet 


/ 


per annum, & reciari faciant ut vendi palſint, & deliberentur 


villate, ut inde reſpondeant coram juſticiariis. St. P. C. 50. 
c. 192. b. I | | 

Bat by the /,. 1 Ric. 3. 3. no ſheriff, bailiff, &c. ſhall ſeize 
the goods of a felon, before he be convict for the felony. Co. L. 
391. a. St. P. C. 193. 255 


And this was a declaration of the common law. Hard. 97. 


St. P. C. 52. 


If he may ſeize, inrol, and deliver to the vill; he cannot re- 
move. St. P. C. 192. ö. RN 


(B. 5.) To whom the Forfeiture ſhall be. 


By the common law, if a man be attainted for high treaſon, the 


© forfeiture ſhall be to the king, of whatever lord the lands are held. 
FS.. P. C. 197. a. Co. L. 13. a. 


. 


So, if a man be attainted for petit treaſon, or felony, the king 
ſhall have year, day, and waſt. Vide Ann, Four, & Waſt. | 

But upon an attainder for petit treaſon, or felony, the forfeiture 
of the lands and tenements of the felon ſhall be to the lord of 
whom the lands are held. | 0 35 

* Where a ſurrender is made to one who is convicted of felony 
and hanged before admittance, the lands are not forfeited to the 
lord, but deſcend to the heir of the ſurrenderor. 2 Will. 13.“ 

So, if a man has by grant jura regalia, the forfeiture of lands in 
fee ſimple for an offence, which was high treaſon at the time of 
the grant, ſhall be to the patentee. R. Dy. 289. 3; 0 


(B. 6.) To what Time it ſhall relate. 


If a man be attainted for treaſon, or felony, by verdict, or 
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confeſſion, the forfeiture f relates to the time of the offence, to f [As to 
avoid all alienations afterwards. Co. L. 390. 5. Stamf. 192. a, Fcaleſtate. i 


Otherwiſe, if he be attainted upon an appeal, by verdict or 


confeſſion. Vide infra. | 

So, if he be attainted by outlawry upon an indictment. Co. 
L. 390. ö. 13. a. K. 30 H. 6. 5. 2. | 

So, if a man be convict in a præmunire. Dub. Cro. Car. 173. 


TT" 81% 


So, if a man be a fugitive beyond ſea, it relates to the time of : 


his flight. K. 2 Cro. 82. 


2 1 a man be felo de ſe, the forfeiture relates to the fact. 
1 Lev. 8. | 1 | i 


And 


AS 


D. 83, 84) | 
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And is veſted in the king. before inquiſition found. R, 
3 Lev. 8. R. 2 Cre. $2. | "27s 5 
But the forfeiture of goods and chattels relates to the time of 
the conviction. S. P. C. 192. a. Co. L.'391 | 
So, upon preſentment of the coroner, of a fwgam fecit, the 
forfeiture relates to the day of the preſentment. /. 192. 4. 
So, if it be found by verdict that he fled, to the time of the 


_ verdict. Sr. 192. a. To the time of the indictment, or acquit- 
tal. 5 Co. 109. 6. e | 


So the forfeiture, as to the me/ne profits of lands relates only to 
the conviction. Co. L. 390. 6. | 
So the forfeiture by outlawry upon an appeal; for the time of 


the offence is not mentioned in the count. Co. L. 390. 5. 13. a. 


(B. 5.) When it ſhall not be ſeized. 


But lands or goods of any indicted for treaſon, or felony, can. 


not he ſeized into the king's hands before attainder. 2 Inf. 48, 


Vide ante, (B. 4.) | 


Neither can they be granted before, by the king to another, 
2 Inſt. 48. | ; | | | 

So a man ought to live upon his goods, and the profits of hi; 
lands, till he be attainted. 2 Inf. 48: St. P. C. 192, 3. | 


(B. 8.) In what Manner ſeized. 


After conviction by judgment, or outlawry, for high treaſor, 
Sc. a commiſſion goes to pexfons named by the king, or the attor- 
ney general, to inquire, what lands and tenements the offender 


had at the time of the treaſon committed, and the value; and 


that they ſeize them into the king's hands, | 
And the inquiſition taken thereon ſhall be returned to the court 
of exckequer, and filed in the office of the king's remembrancer. 


Lut. 997. : 


So, after conviction for felony, a ſcire facias ſhall go againſt 
the vill, or any other who has the goods in his cuſtody, %. 


C. 194. | 


But if any one has title to the goods or lands found by inqui- 
ſition to be the goods or lands of the offender, he may make his 
claim, by pleading his title. Lat. 998. (Jide Prenogativr, 


To which the attorney general ſhall demur, or reply. . 
[ On certificates of commiſſioners of forfeited eſtates, that de- 
fendants were poſſeſſed of lands forfeited, and did not diſcloſe 
them according to ſtatute; the court would not grant /cire facies 
but faid they proceed as for lands forfeited for high treaſon. Rez 
v. Tenants of Lord Derwentsater, T. 1717, in Sc. Bunb. 14.] 
[But by Fat. 4 G. On ſuch certificate, the exchequer is to 


proceed as on an inquiſition; and the court afterwatds ordered 
Jei. fa. on ſuch certificate, as on an inquiſition found. Bunb. 14 
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(O) Forfcitures by Penal Statates. 
O, in all caſes where a penalty 5 forfeiture is given by act of 


| parliament, without ſaying, to whom it ſhall be, or a limi- 
tation for a reevmpence for the wrong to the party, it belongs to 
the king. . | 5 . | 

[A penalty given by ſtatute, without ſaying to whom, or how 
to be recovered, is a debt to the king, and mult be ſued for in the 
exchequer. Rex v. Malland, H. 2 G. 2. Str. $28.] 

If the penalty or forfeiture is given for a non. feaſance as well as 
for a mis-feaſance. 


And therefore, where by the f. 5 & 6 Ed. 6. 16. if any fell 


an office, &c. he forfeits his right, intereſt, Sc. in ſuch office, 
deputation, gift, or nomination to it; in ſuch caſe, the gift, or 
nomination, belongs to the king. R. 2 Vent. 267. ä 
{Where the ſtatute only enacts the forfeiture, (as 50l. for the 
marſhal not giving a note teſtifying the defendant's being in his 
cuſtody) the court cannot make a rule for payment ; it muſt be 
recovered by action. Weodeock v. Elpington, E. 3 GC. Str, 50.) 


* (C, 2.) How a Forfeiture ſhall be interpreted.“ 


A forfeiture ſhall be conſtrued favourably.®* 

Therefore, under the f. 8 G. 3. c. 38. which enaQts that the 
maſters, Sc. of every boat, Fc. navigating the Birmingham 
canal, ſhall give a juſt account in writing, Q. to the collectors, 
Sc. of what quantities / goods ſhall be in the boat. And in caſe 
they refuſe or neglect to giye ſuch account, or ſhall give a falſe 
account, they ſhall forfeit 105. ſor every ton of goods which ſhall 
be in ſuch boat of which account ſhall be ſo refuſed to be given, 
or of which ſuch falſe account ſhall be given; it has been deter- 
mined that the penalty of 10s. ſhall not be calculated on the 
whole of the goods in the boat, but on the difference between the 
quantity really in the boat, and the quantity ſpecified in the 
account. Cowp. 585, 588.“ e 


* (C, ** what Caſes one Penalty only, and in what, ſeveral 


be incurred when there are ſeveral Offenders. * 


* Where an offence made penal by ſtatute | is in its nature 


ſingle ; one ſingle penalty only can be recovered, though ſeveral 


join in committing it. Con. 612“. a 

Thus the offence of impounding a diſtreſs in a wrong place, 
againſt . 1'& f ?. & M. c. 12. though done by many, is but one 
act, and ſhall be ſatisfied by on forfeiture, Id. ibid. 


* So, that for killing a hare under ff. 5 Ann. c. 14. is but one act, 


and incury one forfeiture though done by many. Id. ibid.“ 

But if the offence be in its nature ſeveral, each offender is 
ſeparately liable to the penalty. Id. 610, 612.* | 

* Thus the offence of obſtructing a cuſtom-houſe officer con. 
trary to ff. 8 G. 1. c. 18. /. 25. is an offence in its nature * 
| r 
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ral, for one may obſtruct him in one way, and another, in an. 
other: and therefore on an information, and verdict againſt .. 
vera perſons for that offence, each is ſeparately liable. Comp, 
G10.* „ N . | _ 


* (C. 4.) Where one Penalty only, and where more may be in- 
curred in one Day.“ | 


+ A perſon can commit but one offence on one day, againſt 


the ff. 29 Car. 2. c. 7, by“ exerciſing his ordinary calling on a 
Sunday. Cowp. 640* K- 

* But two penalties'may be incurred on the ſame day, on the 
12 G. 2. c. 36. for ſelling books, the originals of which were 
written, and publiſhed here, and afterwards re-printed in another 
country, and imported into this, if the acts of ſale be dilting, 
3 Term Rep. 509. Vide the Statutes in the reſpeftive Caſes. * 

In a penal action, if the jury find a verdi& for the plaintif, 
in one penalty generally, and the plaintiff apply it to one count, 
he cannot afterwards apply it to another, though the former be bad 
in law, and though the evidence would have warranted the verdi& 
on any other count. Id. 448.“ g 


Vide more concerning Forfeiture, in Chancery, ( 3 L.—4 D. : 
—Copybold, (H. 7.— M. 1, &c.)—Forcible Entry, (D. 26, 27. 
Franchiſes, (G. 3.)—Liberties, (C. 1, 2.) —Marlet, (I.) — 


Officer, (K. 2, 8, 11, &c.) - Palent, (F. 3.)—Prerogativ, 


(D. 60.) 


_—y 


a n l Af 
(A) Forgery, {Chat ſhall be. 
1 By the Common Law. 


ORGERY is, where a man fraudulently writes, or pub- 
liſhes a falſe deed, or writing, to the prejudice of the right 
of another, | 3 
' [Forgery may be committed of any writing, tho? not a deed * 
and althoꝰ no actual prejudice enſues from it, but only a poſſibi- 
lity of it. Rex v. Jobn Ward of Hackney, H. 13 G. Str. 747. 
Ld. Kaym. 1461. 955 8 | 
So, if he eraſes words out of a deed. 
If be falſifies a copy of a depoſition upon record, by erazing 
the words (that did whereby the depofition is made more poſitive 
2 Ruſh. App. 2. 39. bY 
5 ” e be . A. for life, remainder to B. in fee, if a man 
writing the will omits the eſtate for life. Mo. 760. 


* 


But | 


N y 9 * * SY 


FORGERY. 


But if a man alters a deed to his prejudice, it will not be 2 
forgery : as, if the obligee makes the obligation to be for a leſs 
ſum. 1 dal. 375. „„ 1 

If a man indorſes excheqaer bills, as received for cuſtoms, 
where he is not an officer; for he prejudices himſeif only. 
R. 1 Sal. 375 a 


So, if he omits to inſert in a will, Sc. a legacy, or other 
thing; if the deviſe made be not altered thereby, it is no for- 
gery. R. Mo. 760. | | N . 

It he writes a will for a perſon non- ſane, and delivers it to 
him; it is no forgery, but a miſdemeanor, if he knew it. 
12. 760. - | : 


„ide 1 Hawk, Leach 335, 339. Str. 1144.* 


(A. 2.) By the Sz. 5 El. 14. 


By the ff. 5 El. 14. + (by which all former ſtatutes for forgery 4{ 7 
are repealed,) any, who ſhall of his own head, or by fraud with 2 Ge. 2- 45. 
others, Oc. forge, make, or cauſe to be forged, Sc. any falie © ? C. & 
deed, charter, or writing ſealed, court-roll, or will to the in-“ 
tent to moleſt, Sc. the freehold, inheritance, 11ght, Sc. of lands 
treehold or copyhold: or ſhall publiſh, or give it in evidence, 
knowing it to be forggd, being convict by action founded on 
this ſtatute at the ſuit of the party geieved, or otherwiſe ac- 
cording to courle of law, or by information in the ſtar-chamber, 
ſhall pay double coſts and damages to the party grieved, be ſet 
on the pillory, have both his ears cut off. his noſtrils ſlit and 
ſeared with hot iron, forteit his lands, &c. to the queen for lite, 
and ſuffer perpetual impriſonment, 9 
And if any of his own head, or by fraud with others, forge, 
or cauſe, or aſſent to be forged, any charter, deed, or writing, 
to the intent any may claim an intereſt tor years in lands, Sr. 
not copyhold, or an annuity, in fee, tail, for life or lives, or 
years; or any obligation, releaſe, or other diſcharge of debt, 
action, G&c. or ſhall publiſh or give in evidence (ſuch deed, writ- 
ing, obligation, Sc. knowing it to be forged, being convict as 
aforeſaid, ſhall forfeit double colts and damages to the party 
grieved, be ſet on the pillory, Sc. loſe one ear, and be impri- | 
ſoned for a year without bail, Sc. 4 And the *_ 
For the points reſolved in the conſtruction of this ſtatute, Stor | 
vide 1 Hawk Leach 341. et ſeq. and tr. go1.* | offence is 
*For the ſubſequent ſtatutes relating to Forgery, ſee 1 Hawk, made a 
Leach 204. 213.* oe | „ 
*For the points reſolved on many of theſe ſubſequent ſta- clergy · 


tutes, ſee id. ibid. and Deug. 309. 4 Term p. . 
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(9) Bemedp for Forgery. 
(B. 1.) By Action. 


N action for deceit lies by the common law againſt a forger 

of falſe deeds: as, if he forges a ſtatute, obligation, or 

other ſpecialty in the name of H. F. N. B. 96. B. f Vid. 

Action upon the Caſe for Deceit, (A. 2.) | 

Or the grant of a preſentation by an abbot under the ſeal of 
his convent. F. N. B. 96. C. | | 

Or letters of reſignation, by a parſon, of his benefice. 5. 
N. B. 99. K. | | | 

So, by the 2. 5 El. 14. the party grieved may fue his action 
of forger of talſe deeds on that ſtatute by original, or by bill in 
B. R. or in the exchegquer. 

And in ſuch action of Forger, Oc. ſhall have the ſame pro. 
ceſs as in treſpaſs, 

But in ſuch action, the plaintiff's releaſe ſhall diſcharge only 
his coſts and damayes, and the court may proceed to judgment 
and execution for the other penalties. | | | 

V ide Pleader, (2 S. 26.) 


(B. 2.) By Indittment. 


N Hh¹. So he may be indicted for forgery, by the common law. 


ment, (D.— 


And by the . 5 El. 14. the juſtices of over and terminer, and 


6. 3. 5.) juſtices of aſſiſe, in their general ſeflions, Ec. may hear and de- 


termine the ſaid offences, and award proceſs, Sc. as they may 


againſt any indicted before them of treſpaſs. 

But juſtices of the peace have no juriſdiction of forgery upon 
the ff. 5 El. 14. Cromp. Fuft. 56. 6. K. Cro. El. 87. a 

Nor, of felony for the ſecond offence; for they have not the 
record of the firſt conviction before them. Cyromp. J. 56. 6. 

| Tho! they are juſtices of peace, and alſo of gaol- delivery. 
R. Cro. El. 697. 8 

The indictment ſhall be good, if it purſues the words of the 
ſtatute, tho' it be improper Latin: as, if it ſays, quod ſuper caput 


fuum propriam fabricavit : for it is purſuant to the words of the 


ſtatute. K. 2 Lev. 221. 
So, if it alledges, that A. ſeiſed Jaywicł, B. cum intentione ad 
molefland” falſo fabricavit factum per quod B. conveyavit Faywick- 


Park, Sc. for tho' there be a variance in the name of the lands, 


yet the intent to diſturb A. is the fact, which the jury ought to 
find, and is ſufficiently alledged. R. F, g. 57, 261. | 

But if an indictment ſays, that ſuch a one conti afecit ſcriptun 
continens in ſe ſeriptum obligatorium, it will be bad; for it is repug- 
nant, and impoſlibie. X. 3 Mod. 104. | | 

* It follows is a ſutficient averment of the tenor of a forged re- 
ceipt in an indictment. And it is only neceſſary to aver a gene- 
ral intent to defraud, without ſetting forth the manner in which 


it was to be effected. 2 il. Rep. 787.“ 
| *An 


* 
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An indictment for forging a paper writing purporting to be the 
will of A. B. is good. Id. 790.“ „„ 

*On an indictment for the forgery of “ [a will of perſonal 
eſtate, a probate #is concluſive evidence in favour of the defend- 
ant.“ Rex v. Vincent, M. 8 G. 8. Str. 481. 1 


Vin an indictment for forging a bill of exchange, it is not neceſ- 
ſary that it ſhould be ſtamped in order to be received in evidence, 


though by 23 C. 3. c. 49. which impoſes a ſtamp duty on ſuch 


inſtruments, it is ſaid that no bill of exchange ſliall be received 
in evidence unleſs it be firſt duly ſtamped, 2 Term Rep. 606. * 


F O R M. 
Vide Amendment, (D. 5.—L. 1—W.—X, 


FORMA PAUPERIS. 
(A) Suit in Formi Pauperis, 


Y the J. 11 H. 7.12, every poor perſon having cauſe of 
action, or ſuit, ſhall have by the chancellor a writ original, 
or /ubptrna, without paving for ſealing or writing the ſame. And 
the chancellor ſhall aſſign clerks to write, and counſel and attor- 
ney for the ſame, without reward taking. | | 
So ſhall the juſtices of B. R. C. B. 1 of exchequer, and 
all other juſtices in courts of record, where ſuch ſuit ſhall be. 
And therefore, in chancery, and every court of record, the 


plaintiff having cauſe of ſuit, upon affidavit, that he has not 51. 
above the matter in queſtion ſhall be admitted to ſue in for md 


pauperts. | f þ | 

And by Ord. Cin. no counſel, attorney, &c. aſſigned, ſhall 
take fee, or agree for recompence, &c. on pain of cenſure by 
the court: nor refuſe to proſecute or defend for ſuch pauper. 
Vide Rules and Orders of Chancery. | 
pay fecs for ſealing. : 
So a woman, indicted by her huſband for a miſdemeanor, 
ſill be admitted to defend in formd pauperiss Mod. Ca. 88. 

[Defendant on an indictment may be admitted in formd pan- 
peris, « Rex v. Wrights, &. © G. Ker. ost. B. R. I 
211,.253,]- | Os h 

[A perſon convicted of perjury, and outlawed for forgery, 
may be admitted to plead the king's pardon in formd pauperis. 
Ac v. Morgan, M. 18 G. 2. Str. 1215.) | 


But theſe are caſes at common law, and not under the ſta- 


tute ; for it has been held that in an action the defendant cannot 
le admitted to defend in formd pauperis. Id. ibid. and Barnes 
528. Str. 1041. B. R. H. 211, 253.* N ä 

Vol. IV. „ Pefend - 


And by order 18th of Novem. 20 Car. 2. no pauper writs ſhall | 


t 
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[Defendant on an attachment for a contempt, *where there i: 
na cauſe in court,“ is not admitted to defend in forme pauperiy, 
Rex v. Pearſon, T.33 & 34 G.2. 2 B. M. 1039] 

+ *Anda defendant removing an indictment by certiorari without 
good cauſe, cannot be admitted a pauper. 1. bl. Rep. 230.* 

So, by the . 5&6 . MH. 21. and 9 & 10 . z. 25. 
he ſhall be excuſed ſtamp duties who is admitted to ſue or deten 
in formd pauperis. DE | 
So, by the F. 2 G. 2. 28. a perſon arreſted on a capias, or in. 
formation, relating to the cuſtoms, making affidavis before a 
judge, or commiſſioner to take affidavits, that he is not worth 
51. beſide his wearing apparel, if he petition to defend in forms 
+ pauperis, the judge in diicretion may admit him ſo to do; and 
aſſign counſel, attorney, or clerk, who fhall take no tee or reward, 

But by the . 23 H. 8. 15. a plaintiff admitted as paper, if 
nonſuit, &c. inſtead of paying coits, ſhall ſuffer ſuch other py. 
niſhment, as the juſtices of the court where the ſuit depends ſhall 

think reaſonable. | 
So, if he be admitted, tho' he was diſpaupered before nonſuit. 
R. 1 Rel. 88. | EE | 
| Fog a pauper, being nonſuited, may have corporal puniſhment, 
1 Kol. 88. | | | 
And the uſual courſe is, that coſts are taxed, and if he does 
not pay, he ſhall be whipped ; except where the court in dil. 
cretion (as it may) Pray that he ſhall be excuſed from both. 
I Sid. 261. Sal. 506. EE 
By rule in the exchequer 47, a petitioner to be admitted in n 
pauperis, ſhall bring a certificate under counſel's hand, that he hath 
probable cauſe of ſuit, and take the uſual oath, wc. ide Kult; 
and Order; in Exchequer. 8 | 

So, by a rule in B. R. H. 3 & 4 Jac. 2. Nullus admittatir 
in formd pauperis extra curiam. DEW | | | 

[The court may admit perſons to ſue in formd pauperis at any 
time. Lanyley v. Blackerby, H. 12 G. 2. Andr. 306.] id. 
3 Will: 24. * | 8 

[Plaintiffs are not admitted to ſue in formd pauperis, unlels 
counſel certifies, that there is ſome foundation. for ſuing ; nor 
-* proſecutors to proſecute, unleſs ſome ſpecial ground is laid for 
the motion. Rex v. Clarke, H. 2 G. 3z. 3 . H. 1308.] 

Admiſſion in formd pauperis in chancery, is not binding on the 
officers of B. R. ſo that on an ifjue out 5 chancery to be tried in 
B. R. the party muſt be admitted again. Gib/on v. M*Carty, J. 
6% ]§·r , | e 

So by order in the exchequer 1717, no pauper is to be admitted 
but by conſent of the clerk and counſel: afligned to be ſtanding 
 counſel'; and if admitted after commencement of the ſuit, the 
pauper to give ſecurity to pay the coſts before admittance. 

The affidavit to ground the order for admiſſion to ſue in fo 
md pauperis, muſt be made by the plaintiff himſelf and not by 
third perſon. 2 Broun 273.% e 5 


FORMA PAUPERIS, 


So Na paper contracts for the benefit of ſuit, he ſhall be dif- 
miſſed and never afterwards retained. Per Ord. Cla. Vid 


Rules and Orders of Chancery, | 3 
So, if he gives, or agrees to give, a fee or recompence : he 


- 


ſhall be diſpaupered, and never afterwards admitted. Ord. Ca. 


Vide Kules Orders of Chancery. 


So, if he has an eſtate in poſſeſſion, tho? it be mortgaged above 
the value. Per Holt, 2 F. cont. Sal. 507. 


So, if he gives notice of trial, and does not proceed. Sal. 506. 

[ Coits cannot be given againſt a pauper leſſor of the plaintiff, 
for not going on to trial: if vexatious he may be diſpaupered. 
Nokes v. Watts. Fort. 319. TS 

[But if coſts are taxed, he ſhall pay them before he try the 
cauſe, J. C. Str. 420 ] | 


If pauper is nonſuited on a ſlip of the attorney, notwithſtand- 


ing which defendant might have gone into the merits, the court 
will not ſtay proceedings in another action till he pays the coſts 
of the former. Winter v. Slow, M. 4G. 2. Str. 858.] 

[If pauper is nonſuited, brings a ſecond action, and recovers, 
colts of the firſt ſhall not be deducted out of the recovery in the 
ſecond. Butler v. Inneys, H.4 G. 2. Str. 891.] EE 


Ik pauper gives ſeveral notices, and does not go on to trial 
the court will not reſtrain him from going on to trial till he has 


paid coſts of former notices, but they will make an order to diſpau- 
per him 2½. Taylor v. Lowe, T. 7 G. 2. Str. g83.] 

[{f defendant in ejectment obtains trial at bar, on conſenting 
to pay bar-coſts, and to receive i prius coſts, and then leſſor 
is admitted in formd pauperis, and has a verdict againſt him: yet 
he ſhall not pay coſts before he brings another ejectment. 
Britain v. Greenville, M. 13 G. 2. Str. 1121.] ; 

{Pauper ſhall not pay coſts, tho' diſpaupered; if taken on exe- 
cution for coſts, he ſhall be diſcharged on motion. Solomon v. 
Aynel, 11 G. Fort. 320.) Jide 3 Wil. 24.* TE 

So by Ord. Cla. proceſs of contempt at a pauper's ſuit ſhall not 
be ſent to the great ſeal, till ſigned by the ſix clerk, who ſhall 
take care that it be nat vexatious. Jide Rules and Orders of 


Chancery, 


— 5 


„A pauper will not be allowed to amend his bill by ſtriking out 
defendant's names, without payment of coſts, 2 Brown 
272, 3.“ | - ce es 

FORMEDON. 
Vide Pleader, (3 E. 1, &c.) 
FOWLING. - 
Fide Juſtices of Peace, (B. 45, 46.) 
FO WI. S. 
Tide Diſines, (H. 9.) 
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| FRANCHISES. 
(A) How then map be claimed. 
(A. 1.) What by Preſcription. 


LL franchiſes are derived from the king, and ought to be 
claimed by charter, or by preſcription, which ſuppoſes the 
grant of the king. 2 Iz. 281, 496. Per Finch, quo. v. 


9. Cp. 27. 6; | 
Any thing which may be claimed without matter of record, 


may be claimed by preſcription. Co. L. 114. ; 
As, a privilege to be a corporation. Co. L. 114. Vide puſ. 
(F. 2 4.) | : 8 5 


Tenere placita. Co. L. 114. 5. 2 Rol. 270. J. 52. Vide 
Courts, (P. 1.) ; | 


To have treaſure-trove. Co. L. 114. 3. Vide Waife, (G.) 


Waifes, and eſtrays. *5 Co. 109. 6. Co. L. 114. b. Vide Waife, 


4 


(A. I, 2.—F.) f 
Wreck of the ſea. Co. L. 114. 6. Vide Wreck. 
A court leet, and other courts. Co. L. 114. b. 
Royal fiſhes ; as whales, ſturgeons, Sc. 1bid, 
Fairs, markets, Sc. Ibid. '+ Dy, 
 Frank-foldage. 161d. | 
The cuſtody of a gaol. IGI. | 
So a man may make title to land by preſcription. 781d. 


(A. 2.) What not. 


But franchiſes and liberties which cannot be ſeiſed before te 


cauſe of forfeiture appears upon record, cannot be claimed by 
preſcription. Co. L. 114. 2 Rol. 270. l. 20. 5 Co. 109. 6. 

As, bona & catalla proditorum, felnnum de ſe, fugitivorun, 
utlagatorum, vel in exigend poſitorum, Sc. Co, L. 114. a, R. 


5 Co. 109. R. 9 Co. 24. b. Vide Waife, B.—C.—D.) 
P 


Conuſance of pleas. Co. L. 114. a. , VideCourts, (P. 2, &c.) 
Deodands. Co. L. 114. a. Jide Waife, (K. 1, 3) 
Privilege to have a ſantuary, Co. L. 114. a. | | 
To make a corporation. Co. L. 114 a. Vide pos, (F. 1, &c.) 
To make a coroner, or conſervator of the peace. Co. L. 114 
To have fines pro licentid concordandi. Jon. 271. 

But a man may claim theſe privileges indirectly by preſcription; 

for he may claim a county palatine by preſcription, to which 

jura regalia belong. Co. L. 114. b. Vide poſt, (D. 1, &c.) 


(B) Confirmed. 


Un prayer of the commons 21 Ed. 3. to the king to re- 
ſtrain the granting of franchiſes, it was anſwered, that they 


ſhall be granted by good advice. 2 Rol. 203. J. zo. | 
: | | But 


1 


y 


ut 


* 
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But by the ft. M. Ch. ꝙ H. 3. 9. S 37. civitas Londinenfis, & 


omnes ali « civitates, burgi, & ville habeant omnes libertates & liberas 
conſuetudines fuas. | : | . 
By the J. 34 Ed. 1. 4. de. tallagio non concedendo, habeant ita 
libere, ficut aliquo tempore habuerunt. 5 X 
And all liberties were afterwards confirmed by the s. 1 Ed. 
3-9. 14 £d. 3. 1. the fn iH4t 2 H4t H. 
9 H. 4.1. 13 H. 4.1. the. Ag. 3 H. 5. H. 2. c. 1. the f. 2 H. 6.1. 


q) Allowed in Eyre. 
Fr which do not lie in preſcription, but are 


only allowable by charter, if the grant was before time of 


memory, viz. before the time of king R. 1. may be claimed by 
charter of confirmation, or allowance in eyre, B. R, C. B, or 
exchequer, without ſhewing the original grant. 2 I,. 281. 9 Co. 
28, a, 2 Rol. 201. J. 5, 10. 1 0 


And without ſuch confirmation, or allowance, they cannot be 


claimed. 2 Kol. 200. J. 40, 45. 1 Kol. 112. For. 284, 289, 


So a grant of diſcharge, or exemption, before time of memory, 
ſhall be of no effect, without a confirmation or allowance; tho' it 


has never ſince been charged. 2 Rol. 200. JI. 5o. 
An allowance in eyre is peremptory to the king. 2 Rol. 201. 
J. 20. ; 


Not in B. R. &c. if the grant afterwards appears to be illegal. : 


2 Kol. 201. . 3. | 
[Allowance in eyre is not concluffve evidence againſt third 2 
ſons; the true way of pleading it, is to alledge immemorial uſage, 
and to produce alſo the allowance in B. K. or in eyre. Biddulph 
v. Ather, T.28 & 29 G. 2. 2 Will. 23.] | 
An ancient charter, if the words are genera], or obſcure, ſhall 
”y conſtrued according to ancient allowance. 2 f. 282. 9 Co. 
28. a. | | 
Or according to the import of the words when the charter was 
made, and ſubſequent uſage. 2 If. 282. 


If a charter of liberties pleaded before juſtices in eyre, or of the 


foreſt, be delayed to be allowed; a writ lies de libertatibus allocan- 


dis. F. N. B. 22 


©: 
And it may be Pied by a corporation, or by a ſingle perſon. 


F. N. B. 230. 


By the es. 3 (or 3 & 4) Ed. 6. 4. & 13 El. 6. if a charter be 


ioſt, ſhewing an exemplification or confat of the roll, is ſufficient. 
2 Inft. 282. | | 


But if the charter be within time of memory, there needs no 
confirmation, or allowance. 9 Co. 28. 2. 


So a thing which may be claimed by preſcription needs not any : 


confirmation, or allowance. Cont. 2 Iuſt. 281, Acc. 9 Co. 28, a. 
Strata Marc. Kit. 30.6. eh | 
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(s) County Palatine. 
(p. 10) What mall be. 


HE higheſt franchiſe is a county palatine. | > 
13 A count palatine is ſo called a palatio regis, becauſe thecount 
| has jura regalia within his county as fully as the king himſelf, from 
. whom all juſtice, honour, dignity, franchiſes, and privileges were 
at firſt derived. 4 Inf. 204. Dav. 6 

And the county 1s made a county palatine ; not the perſon, a 
count palatine. 4 1nft. 205. | | 

It may be by preſcription, or by parliament. | 

So the king may create a county palatine. Dav. 61. | 
In England, Chefter, Durham, and Lancafter, are counties pala. 
tine. - Way 61.56. Of which vide po, (D. 3, 4, 5, 6, 7.) 
In Ireland three counties palatine were created temp. H. 2. 


(1.) The province of Leinſter, granted to earl Strong bow, which 
aftzrwards deſcended to five daughters, who, upon partition, had 


each a county by itſelf, which was a county palatine. Dar. bt, 
4. (2.) The province of Meth. (3) The province of Ulfer. 


Dav, 61.6. | 
D. 2.), The Dignity. 


The authority of him, who had a county palatine, was as full, 
as 5 authority of the king himſelf, within his county palatine, 
4 Ea0t. | 55 | . 

And confiſted in a royal ſeigniory, and royal juriſdiction, 
Dav, 62. a. 3 3 

In a county palatine, the juſtices in eyre, of aſſiſe, of gaol-deli- 
very, of the peace, &c, were made by commiſſiion under ſeal ot 
the count palatine. 4 If. 205. till by the f. 27 H. 8. 24. the 
power was reſumed, and recontinued to the king. | 

All original and judicial writs, and all indictments there for 
treaſon, or felony, were in his name, till the . 27 H. 8. 24 
enacted, that they ſhould be in the name of the king, and teſte'd 
in the name of the count. 4 Ui. 205, 3 | 

And, till the ſame ſtatute, an indiftment ought to be contra 
facem of the count, and now contra pacem regis. 4 Inft. 205. 
ſon, felony, Sc. bid. 

So the count palatine might make a tenure in capite, by grand 
ſerjeanty. ' c. Dav. 62. 6. Fe 

And barons within the county. 4 Un. 211. Dav. 62.8. 


So, till the ſame ſtatute, the count palatine might pardon trea- 


(D. 3.) The county palatine of Lanca/er., 


The county palatine of Lancaſter was erected by act of parlia- 
ment 5o Ed. 3. and granted to 7% duke of Lancaſter, his ſon, 
for life; & quodhabeat cancellariam ſuam, ac brevia ſua ſub figillo ſuo 

1 8 deputands 


allowed by the fg. 50 Ed. 3. K | & 
„ . | 
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deputando juſticiarios ſuos tam ad placita coronæ, quam alia placita 
aCcungne ad communem legem ; ae cognitionem, & executionem, c. 
per brevia & miniſtros ſuos faciend; & guæcunque al libertates ac 
ara rega 
Ceftria, Sc. 4 Inſt. 204. Dau. 62. 1 Vent. 157. | 


And therefore the king ſhall have the ſame prerogative, where 
| he is ſeiſed in right of the dutchy of Lancafter, as where he is 


ſeiſed in right of the crown. Cyo. El. 240. 


But king H. 4. by charter in parliament directed, that all poſ- | 


ſeſſions of the dutchy ſhould remain as before. Pl. Com. 214. 


And by che- B. 1 Ed. 4. all poſſeſſions, which king E. b. had 
the zd of March preceding, are veſted in and annexed to the 
crown, as forfeited for high treaſon, and by the ſame act are 


created to be the dutchy of Lancaſter, and the county of Lancafter 


is made a county palatine, and parcel of the ſaid dutchy ; and the- 


kiag ſhall have a ſeal, chancellor, and other officers for the 
county palatine, and others for the dutchy, and they ſhall be 


managed ſeparately from other poſſeſſions af the king. PI. 


Cum. 219. | 
By the fe. 27 H 8. 11. % 6. all leaſes of the king's manors, 
lands, Sc. in the county palatine of Lancaſter, or of the dutchy 
of Lancafter out of the county palatine, c. ſhall paſs under the 
ſeals of the dutchy of Lancafeer, or of the county palatine, as 
heretofore uſed. Vide Patent, (C. 4.) | 


So, by the f. 27 H. 8. 24. /. 5. juſtices of affiſe, gaol-delivery, : 


and peace, made by the king in the county palatine of Lancaſter, 
ſhall be by commiſſion under the king's uſual ſeal of Lancaſter. 


By the g. 37 H 8. 19. fines of lands in the county palatine of 
| Lancaſter, before juſtices of aſſiſe at Lancafter, ſhall be of equal 


force as fines in C. B. | 
And fines and recoveries ought to be levied there, of lands 


within the county palatine, and not at Weſtminſter. 4 Inft. 205. 


And therefore, juſtices of affiſe, gaol-delivery, and the peace, 


are always aſſigned by the king for the county palatine of Lancaſter, 


by commiſſion under the ſeal of the county palatine. 1bid. 

[Teftatum capias is the proceſs to be ſerved on defendant, and 
not the chancellor's mandate. Barnes 406.] | | 

[By . 22 G. 2. c. 46. meſne proceſs in any ſuit in court of 
ſeſſion of Chefter, or Common Pleas of Lancafter, bearing te/te in the 
preceding ſeſſions, may be made returnable on the fr Wedne/day 
of any month, in each of the two vacations betwixt the ſeſſions, 
or on the firſt day of ſeſſions, and on thoſe returnable in vacation 
in bailable actions, defendant ſhall put in ſpecial bail in eight 
days after the return, or ſheriff ſhall aſſign bail-bond; and on 


| lervice of copy, defendant ſhall appear in eight days after return, 


or plaintiff may enter appearance, -and proceed; and all ſuch 
writs may be proceeded on as if they had been returnable at the 
preceding ſeſſions.] | 


- 


So, the king has a court of equity, for matters of equity ariſing 
within the county palatine of Lancaſter. 2 Lev, 24. And this was 


80, 


lia ad comitatum palatinum pertinent', adeo liberi ficut comes 


% 
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So the dutchy-court at Weſtminſter m . examine matters of 
equity ariſing out of the county palatine 0 Laacafter, within the 
dutchy of Lancaſter. 2 Lev. 24. 57 

So, by uſage, ſince the time of H. 5. for matters of equity in 
the county palatine of Lancaſter. Semb. 2 Lev. 24. 

The proceſs in the dutchy-court, ſhall be by privy: ſeal, attach- 
ment, Cc. as in Chancery. 4 inſt. 406. 

The officers there are the chancellor, attorney, receiver-gene- n 
ra}, clerk, auditors, ſurveyors, meſſenger. 4 Inſt. 206. 

(By It. 17 G. 2. c. 7. the chancellor ot the dutchy may appoint 
commiſſioners to take affidavits to be uſed in the courts of the 

county palatine. ] 


And four council aſſiſtants and council to the: court. 4 boft 206, c 
But lands held of the duchy are not, without more, within al 
the county * Seb. Skin, 43. Y 
li 
(D. 4.) The County Palatine of 2 | 7 
The connty palatine of Cheſter is by preſcription. 4 Djs 211... * 
Dav. 62. 1 Vent. 157. | 
Hugh Lupus had the county of Cheſter pe to him by Wil. i 
liam the conqueror, tenendum fibi & la redibus ita libere ad gladium, 1 
ficut ipſe rex tenebat Angliam ad coronam. 4 Inf, 211. 1 
By this general grant, he had jura regalia, and a county pala. | 
| tine. 4 inf. v11.. fi 
And the city of Chefter, tho? a county of itſelf, is part of the 
county palatine. 4 ift. 212. pe 
But the biſhoprick of Chefler was held of the king, and the 1. 
ane not within the grant. 4 ft. 211. | 
D. 5) In the county palatine of Cheſter, the chamberlain of Ci ger has 
The cham- à court of equity held at the Exchequer there; and he is in the D. 
derlain- nature of a chancellor. 4 Infl. 211, 212. D, 
Alſo he ſhall be a judge of matters at common law in the fame 
county, as in the Chencery at Meſtminſter. 4 Infl. 211. | 
And he has a deputy, called the vice-chamberlain, Bid. his 
And all proceſs to the county palatine ſhall be directed to the * 
Chambexlain, commanding him, that he command the ſheriff to 
execute it. 2 Lev. 111. T; 
If an information be for a fact in the county of the city, there | 
hall be a mittimus to the chamberlain, commanding that he ſend eſt; 
it to the mayor, and after trial take it back, and remit it to tho 71 
court. — aa „ . 
of 
(D- b.) 80 within the county palatine of Chefer, the chief puſtice of 1 
The chief Chefter. has juriſdi@ion of all pleas of the crown, and common anc 
jultice. pleas. 4 Inf. 211. 1 
So, before him, fines and recoveries may be ſuffered. 4 If. 211. ha 
And by the f. e & 3 Ed. b. 28. a fine before him, being pro- 8 
claimed three ſeveral days, at three ſeveral ſeſſions, ſhall be of the by 
fame effect as a fine at //7fminfter. 1 rats 


1 
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If error be of a fine in Cheſter, it ſhall be directed to the chief 


juſtice, vel jus locum tenenti, and not to the chamberlain. 


Dy. 320. b. a ; | 3 
So records of the courts of Meſminſter, for trial there, ſhall 


be tranſmitted to the juſtices of aiſiſe, not to the chamberlain. 
K. 2 Lev. 111. . 


So error to reverſe judgments in Chefter, ſhall be in a ſpecial | 


manner. Dy. 345. 6. 4 {nfl 214. . 

But this does not extend to error in fact. Bid. 

Nor to error upon a fine. 4 Inf. 214. 8 

Or to reverſe an outlaw ry. R. Sal. coo. 2 

By the 15 1 H. 4. 18. if a perſon of the county of Chefter 
commit felony, battery, or other treſpaſs out of that county 
and then flee into Chefter, proceſs ſhall go to the exigend, in the 
county where the offence was done, and then the outlawry 


ſhall be certified to the officers of the county of Chefter, and 


the offender, and his lands there ſeiſed for the lord of Chefter, 


ſaving to the king, year, day, and waſte; and his lands elſe- 


where ſhall remain in the king. | | 
So, by the /. 43. EI 15. a fine of lands in the county of 
the city of Chefter, may be levied before the mayor of Cleſter, 
in the ſame manner as before the high juſtice of CAgſter; but 
error thereon lies before the chief juſtice of Cleſter. 
And by the ſame ftat. he may iſſue a dedimus poteflatem to take 
fines, or to make attornies in a common recovery. _ 
(By ff. 12 G. 3. c. 30. additional falaries are granted, 3ool. 
per annum to the chief juſtice, and 2007. to the ſecond, and 
200). to each of the Welt judges.] | 


(D. 5.) The County Palatine of Durham. 


Jo the county of Durham, being parcel of the biſhoprick of | 


Durham, is a county palatine by preſcription. 4 nf. 216. 
Dov, 62. 6. | : ST 5 
And has it's chancery, and juſtices, Dav. 62. b. 1 Bul. 160. 

By the A. 27 H. 8. 24. / 21. The biſhop of Durham, and 
his chancellor, ſhall be juſtices of peace in the county palatine 
of Durham. 8 | 

So he has jura regalia, by preſcription, in all places between 
Tine and Teeſe. 1 Kel, 399- ; _ 

And he ſhall have the etcheat of his tenant for treaſon, if the 


eſtate be not entailed, where there is a forfeiture by the H. H. 8. | 


1 Rel. 400. X | | 
And he ſhall preicribe for the goods of felons, or of felons 

of themſelves. R. in @ quo. 1 Rel. 399, 400. 2 Hal. 226. 
And before the . 27 H. f. 24. he 0 0 pardon all treaſons 

and felonies within his county. 1 Bul, 160. 8 


And a recovery in C. B. for lands in the county of Durlam 
ſhall be void 1 Bul. 160. | . | 

So it is ſufficient to preſcribe for franchiſes not granted, 
by ſaying, that it.is a county palatine and has jura regalia, & 


[By 


rattone inde he claims ſuch franchiſes. R. 2 Kul. 226, 7. 


2 
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foreign plea, or voucher, 4 Inf. 212, 
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[By fat. 4G. 3. c. 21. 'the chancellor and juſtices of the 
| court of pleas may appoint commiſſioners to take affidavits.] 


(b. 8.) Ely, Se. 


Ey is called a county palatine by the ft. 33 E 8. 10, and 
the ,. 5 El. 23 | 


JF: bs king 10 I. 1, erected the cathodes) of Ely out- of 


the monaſtery there, and the biſhoprick out of the abbey; 


aud granted the county of Cambridge, before within the dioceſe 
of Lincoin, for his dioceſe. 4 1nft. 220. 

To the biſhop and his ſucceſſors the king granted jura regalia 
within the iſle of Ely; by which grant, and by preſcription 
founded thereon, the biſhop has a royal juriſdiftion before his 
juſtice de placitis coron i, & de communibus placitis. 4 Inft. 220. 

But Ely is only a royal tranchiſe, and not a county 8 
Carth. 1009. 

And therefore, if there be an action in a court of 2 min- 
fer, for a matter ariſing there; the defendant cannot plead 


to the juriſdiction of the court: but the biſhop may demand 


conuſance of the plea. R. Carth. 109. 
And an action there for lands in Ey is not void, as it would 
be in a county palatine. Carth. 109. 
So the county of Pembroke in Hales was a county palatine; 
but the juriſdiction is ouſted by the ,. 27 H. 8. 26. 4 Inft. 221. 
So Hexham was claimed by the archbiſhop of York as a county 
palatine; but 14 El. it was determined to be part, and within 


the ſame juriſdiction as the other part, of the county of 


Northumberland. 4 Inft. 222. 
(D. 9.) The Juriſdition of a County Palatine. 
A county ralatine has juriſdiction of all pleas of lands and 


tenements lying within the county palatine, which ought to 
be determined there, and not elſewhere. R 4 I». 212. 


So, of contracts, and all matters and cauſes which ariſe 


within the county palatine. 4 ff. 212. 

And therefore, if real actions for land within a county pa- 
latine, are brought in the courts at Wefminſter, it may be 
leaded to the juriſdiction of the court; except in error, 
Vide Abatement, (D. 2) 

80, in perſonal actions, if the matter be alledged within a 
county palatine. 4 1. 213. 

In debt upon a bond, Sc. which appears by the date to be 
made in a county palatine. Sav. 35. 

[S. K. will- expect a return to a latitat into Durham, and 


Will not determine as to juriſdiction on motion, but on claim of 


conuſance or plea to the juriſdiction. Chapman v. Maddiſon, J. 
11 C. 2. Sfr. 1089. Andr. 191.] 


So an inhabitant of a county palatine cannot be ſummoned 


out of it, except in caſe 0j-treaſon, or ets by any writ or 


proceſs. 4 Inf. 412. f 
0 


has 1 
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So proceſs or writ uſed there ought to be under the ſeal of the 
ntv palatine. 4 Inſt 212. | . 

g 80 * Fs found upon a writ or commiſſion for land there, 
if it be not out of the extheguer there, ſuall be void. 4 Inf. 213. 
If there be judgment in à real action for land which lies in a 
county palatine, it is void; tho' there was no plea to the juriſdic- 


tion; for the court takes notice of every county, and county, 


palatine. 2 Inſt. 557. 


But a county palatine ſhall not have juriſdiction, where the 


judge himſelf is a party. 4 If. 213. R. 12 Co. 114. 1 Kol. 246. 
do a tranſitory action may be alledged out of a county palatine, 
and may be brought in a court of Meſtminſter, tho' the cauſe of 


ation aroſe within the county palatine. 4 Inft 213. R. 12 Co. 


114. K. 1 Sid. 30g. Sav. 35. f 
Tho' the party alſo reſides in the county palatine. R. 1 Sd. 
103. R. 2 Rol. 3 18. J. 15. . | 


So, if the party tives out of the county palatine, he may be 


ſued for land or goods within it, at a court of Wefminſter. 4 Inſt. | 


213. K. 12 Co. 1114. Wy 
do an ejectment may be in B. R. for lands there, when the 
defendant is in ciſtod. Mar.“ Dub. 1 Sid. 168. Ray. 81. 


Carth. 12. 1 | 5 | | 
So, if the action alledges the fact in a county palatine, after a 
plea in bar, the defendant ſhall not have advantage of it. R. 


Carth. 11. 
Nor, if the defendant demurs to the declaration. X. Carth. 355, 
So error lies in B. R. upon a judgment given in a county 
palatine. 4 Inft. 212. Vide Pleader, (3 B. 3.) | | 
So, if a ſuit be againſt A. who lives in a county palatine, by 
the executors of B. upon an obligation, in C. B. upon which 4. 
ſues in the excheguer, which is a court of equity, in Cheſter, where 


one executor dwells, the other in London; he cannot ſerve pro- 
| ceſs upon him in London. R. Hut. 59. | | 


So a fieri facias lies to a county palatine, upon a judgment in 


B. R. againſt him who dwells there. H. 1 Lev. 2 56. 


So a ſuit in equity, in the dutchy of Lancafter, ought to ſhew | | 
the lands in queſtion to be within the juriſdiction. Eg. Ca. 95. + 2 part of 


* A certiorari from B. &. lies to remove proceedings from a2 Med. Cas 


county palatine in a civil action. But ſuch a writ does not iſſue 


as of courſe; a ſpecial ground for it muſt be laid before the court. 


Doug. 751, (723 )* > 
So, a writ of error lies from a county palatine, into B. PR, 
1d. 752, (723) in the notes,* 855 EY 


(E) The Cinque-Ports. 
(k. 1.) What Privileges they have. 


HE franchiſe of the Cinque-Ports is claimed, in part by pre- 


. ſcription, in part by act of parliament, and charter, and 
bas been time out of mind, Sc. 4 Inf, 223. | 


In 


R. Tel. 13. Cre. Car. 247. 
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TVT Zito boulbfoer there ure lan tiin 


Dover, Sandwick, and Romney ; but, in the time of William the 
cdnqueror, Haſtings and Hithe were added; and 1% 74. Win. 


chelſea, and Nye: yet they are called the Cingue-Ports, 4 Inf. 


233, 2 Inf 556. 


So the king, by patent may make any town a member of the 
Cinque-Ports. Hard. 56. | | 

The Cinque-Portsare part of the county of Kent, and tho' they 
have not jura regalia, yet they have many privileges, which were 
confirmed by the ,. M. Ch. 9. 4 Inf. 223. | : | 

And therefore, have all juriſdiction in all actions real, mixt, 
and perſonal, which ariſe within the Cingue-Ports. 4 Inf. 224. 

If an action be brought in B. R. Cc. for a matter waich 
ariſes there, it may be pleaded generally in abatement. Yi: 
Abatement, (D. 3.) X Ty 

And error does not lie in B. R. or C. B. on a judgment given 
A 5 

But a judgment in B. R. or other court of the king, is good, 
if the privilege of the Cinque-Ports be not pleaded. 4 Iiſt. 224, 
2 Int. 57. | | 1 | | 

And ſuch judgment does not deſtroy their privilege afterwards. 
2 Inft. 657. 4 Inf. 223. 1 

And &. R. cannot take notice judicially, what towns are 
within the Cingque- Ports. 2 Juft. 557. 

So prerogative-writs, as Aabeas corpus, mandamus, &c. run to 
the Cinque-Ports. R. 2 Cro. 543. | 

So an appeal lies in B. R. tor a murder in the Cinque-Ports. 


So a certiorari lies to remove an indictment for felony in the 
Cinque-Ports. R. Cro. Car. 253, 204, 291. 5 


(E. 2.) What Courts. 


Within the Cingue - Ports there are ſeveral courts: a court befors 


the mayor and jurats of each port, a court before the conſtable 


of the caſtle of Dover; and a court of the Cingue-Ports apud 
Shepway. 4 Inft. 223. © | | . 

The court before the mayor and jurats is a court of record. 
2 Inſt. 557. | | OI 
Tue court before the conſtable of the caſtle of Dover holds plea 
hy bill, according to the courſe of the common law, of things 
which concern the guard of the caſtle. 2 1. 557. F. N. B. 
240. . - | | | 

But by the /f. Art. ſuper chart. 7. no foreign plea of the county 


 thall be ome which does not touch the guard of the caſtle. 


Nor ſhall the people of the Cingue-Ports be diſtrained to plead 
elſewhere, or in other manner than they ought, according to the 
antient charters or franchiſes affirmed by the great charter. 


2 Luft. 5 56. 


The court of the Cinque-Ports apud Shepway was created by 
letters patent temp. Ed. 1. 4 1nft. 224 But muſt have been 
confirmed by parliament. 2 7%. 557. 15 4 
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And an erroneous judgment before the mayor and j jurats in 
_ port, ſhall be redreijed there. 4 Inſt. 224. 2 Inſt. 587. 


c. Dy. 370. a 


ws that, by bill in the nature of a, writ of error, without | 


any writ. 2 inſt. $57. 
And upon | reverſal, the mayor and jurats ſhall be fined, and 


the mayor removed from his otlice. 2 Injt. 557. Dy. 3 76. a. 


(B. 4} How a Writ to the n is directed. 


A writ to the Cingue- Poris to remove a record of a judgment 


there, ſnall be directed to the conſtable of Deer, who is the 


immediate officer to B. F. and he ſhall write to the barons 


to certify to him, and ſhall then ſend it to the court. 30 H. 6. 
6. Viae infra. 

But if an indictment be before them as juſtices of peace, or of 
oy?r and terminer, a certiorari to remove it need not be to the 
warden of the Cinque-Ports; but to, the mayor and jurats before 
whom it was taken. R. Cro. Car. 252, 204. 

The warden of the Cingue-Ports is an officer, who has been 
appointed, time out of mind, &c. for the cuſtody of the Ports. 
4 luſt. 223. 

And he has the juriſdiction of admiral, within the Cingue- 


Ports, exempt from the admiralty of England. 4 Inſt. 223. 2 


Inſt. 556. 2 Jon. 67. Sr. I.. Fenk. 1 vol. 


So he ſhall be conſtable of. the caſtle of Dover. 4 Iaft. 223. 


2 Inſt. 550. 

The conſtable of Dover and warden of the Cingue- Ports is 
the immediate officer to the king's courts, for all matters with- 
in} the Cingue-Ports: and therefore, a writ ſnall be directed 
to him to certify a record there. 4 IA. 

Fho' it be in another port; for he hall ſend for it to the 
barons of the Cingue-Ports, and tranſmit it to the king' s courts. 
4 Inft. 223. Vide ſupra. 

So, if a defendant, againſt whom 3 is in B. R. Sc. 
has no land but in the Cingue-Ports, there ſhall be a writ to 
the conſtable of Dover, to make execution. 4 Inft. 223. R. 
1 And. 28. 3 Leo. 3. 


If ſurety of peace be demanded i In chancery, againſt any withs | 


in the Cingue-Ports, there ſhall be a writ to him, to take it. 
4 N 223. 


a W „ 
(F. 1.) What ſhall be. 


A corporation is a franchiſe created by the king. 
A corporation is a body conſtituted by policy, with' a 
capacity to take, or to do. Co. I. 250. 4. 
For by incorporation it acquires jus perſona, and vacations 
perſona politica, and is capable ell civil rights habendi & agendi. 
er att. gen. quo w. 3. 8. 


A cor- 
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A corporation is eccleſiaſtical, or lay; and both are "fol or 
aggregate. Co. L. 250. a. | 
An eccleſiaſtical corporation ſole is regular; as, an abbot, 
prior, &c. 16:4. | | | 
Or ſecular; " OS biſhop, dean, &c. Ibid. 
An eccleſiaſtical corporation aggregate conſiſts of, an head 
and body, who are all perſons capable; as, a dean and Chapter; 
or the head only is capable, 994 'the others incapable in Jaw; 
as, an abbot and his convent, Sc. 
#As the So a Jay-corporation 1s ſole ;+ | 
king ; the Or aggregate; as, a mayor and commonalty... 10 Co. 29. b. 
chamberlain 


of London, tc. 10 Co, 29 2. 4 Co. 65. 4. Cro. El. 364. 
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(F. 2.) How created, 


F. 2.) A corporation is by the common law, by act of parliament, 
pn wn be preſcription, or by charter. Co. L. 250. a. 
m—_— whe common law ; a8, the king. 10 Co. 29. 6, 


(F. z.) . a cor ration may be created b af of arliamens, 19 
By parlia Co. 29. 6. 45 F : 8 | 
—_— [By /t. 18 G. 2. c. 15. the ſurgeons and the barbers of Lond 

were made two ſeparate and diſtinct corporations. ] 
[But the /t. 32 H. 8. c. 42. continues in force as to the barberz. 


Sharp v. Law, M. 7 G. 3. 4 R. M. 2433. 


ö 80 an antient city or borough may claim to be a corporation 

By by preſcription. 10 Co, 29. 6. 

tion. A corporation by preſcription 1 N by ſeveral names. 
Per Hale, Hard. 504. , 


. corporation by charter there are quitite,” 1. An 1. 
Dy charter, thority to make it. 2. Sufficient words. 3. Perſons to be 
ke pag incorporated. 4. A name. 5. A place. R. 10 Co. 29. 6, 

The king alone has authority -to make a corporation by his 

charter. 10 C. 33. 6. 1 Kol. 5 12. J. 27. Per att. gen. quo . b. 

And therefore, a preſcription by a ſubject, or a corporation, 
to make another corporation, is void. Bro. Corporation 45. 
1 Kol. 512.1, 35. 

So, if the king grants power to nating to make a corpora- 
tion, it is void, except when it may commence upon the char. 
ter, or grant of the king, and not by the power conferred upon 
the other by ſuch grant. 49 J 8. Dab. Bro. Cor ration 45; 
Th, D. lib. 1. c. 22. J. 20. acc. 10 Co. 33. 5 

o the pope, tho' he ufurped very great authority, never 
could make a corporation. Jen. 184. ro. Corporation 34. 

So the corporation of Load, tho' 1 's privileges are confirmed 
by parliament, cannot make another corporation. 1 Sal. 192. 

But a ſubje& may chuſe the perſons, invent the name, O. 


the kin 1 Kol. 5 12. I. 39. 
Be 512. . 3 - — 30 


U 
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80 a corporation may make a fraternity, or company, within 1 


themſelves. 1 Sal. 192. 


So the king, by charter to the Eaſt-India- Company, Ge. may 


enable them to conſtitute ſuch perſons who ſhall be incorporated. 


[The king, by letters patent may enlarge the boundaries of a 
city. Kex v. in ab. civ. Nai, F. 5 6. Str. 177+] 


There need not any preciſe words to make a corporation. R. (F. 6.) 
And — refore; if the words, N ere, ſtabilio, Ic. be want⸗ 


ing, it is not material. 10 Co. 28. 4. 1 Hol. 513.0. 7. 


Antiently if the king had granted to a vill Gildam Mes catoriam, 


it was, by ſuch grant, incorporated. 1 Hol. 5 13. J. 10. 10 Co. 


30. a. Suttou's Hep. 

So, it the king grants to a vill to be quit of toll, it is 1nCcorpo- 
rated for this purpoſe. 1 Rel. 513.1. 22. 

Or, it he grants lands to them, they have thereby a corporate 
capacity to take, it a rent be reſerved, 1 Rel, 513. J. 40. Adm, 


C10, El. 35. 
Or, it he gives licence to grant lands to them. 1 Ral. 51 4. 
45 


Let a grant of land to a vill, does not give capacity to take, if 
a rent be not reſerved ; tor the grant ſhall be void. 1 Fol. g13. 
l. 20. | 

And a grant of land rendering rent, does not FRO a Capacity to 
alien the fame land. A. Cre. El. 35, | | 


* 


A corporation may be conſtituted of poiſons natural, or A 7) 
political. 10 Co. 29. 6. hat per · 

It may be compoſed out of another corporation. 1 Rol. 512. 0. fo 
if the other be a corporation by preſcription.” 1 Sd. 291. 

do a corporation aggregate may be made without a head. Bro, 
Corporation 43. R. 10 Co. 85 5. 


A corporation ought to be conflituted of ſeat place. 1055 8. 
10 Co. 123. lace. 
And tho” the place be not in reality i in England, it ought to _ 
mentioned as in England; as, the corporation of Sr. Jen of 
Feruſalem i in England, 10 Co. 32. 6. 1 Kol. 512. D. 
So, if it be named of any place, it is ſufficient, tho it has not 
ids or poſſeſſions there. For. 168. 


A corporation ought to have a name; whichisin the nature of (x. 9.0 

a name given to a natural perſon by baptiſm, 10 Co. 29. 6. Name. 
But the name of an intended hoſpital, is ſufficient. 10 Co. 32. Lide Capas 
So, if the name be implied by the charter, it is ſufficient, tho g . 

no name be given by expreſs words: as, if the king incorporates 5) 

the inhabitants of D. with power to chuſe a mayor; the name of 

mayor and commonalty will be luficiently expreſſed. Ver Holt, 


1 Sal. 191. 
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So a corporation by preſcription may have different names 
Per Hale, Hard. 504. 


And in pleading, ſhall ſay, that it was known as well by the 


one name, as the other. Lut. 1498. 
So, by charter, a corporation may be incorporated by one 
name, and afterwards by another. 5 8 
And after the change of name, the laſt ought to be uſed, 
1 Rol. 512.1. 55. 7 5 8 | 
So a change of name, or new charter, does not merge the 


_ antient privileges. K. Mo. 581, 2. R. 4 Co. 87.6. R. 1 Sand, 


344. R. Ray. 439. bro. Corporation 38. 

And therefore, it ſhall retain the poſſeſſions which it had before, 
1 Kol. 513. J. 2. | 25 c 

Shall recover a debt, c. due before. 3 Lev. 237. 

So it ſhall be ſubject to obligations, annuities, Oc. as before, 
Bro. Corporation 3, 61. | 4 5 

But they ought to preſcribe by their ancient name till ſuch a 
day; and ſhew how it was then changed; and not by their laſt 


name. Hard. 504. Lut. 1498. 


(F. 10.) What Things are incident to a Corporation. 


A corporation being erected, it has as incident, without words 
inthe charter, power to purchaſe, and alien, 10 Co. 30. 1 Rl. 


513. J. 35. | 


44 | 

| Fo make a common ſeal. 10 Co. 30. 6. 05 
To chuſe members in the place -of others dead, or removed, 

R. 1 Kol. G14. I. 5. D. Ca. Parl. 45. | | 
To take a reſignation of any member. Cont. 12 Fac. R. acc. 


15 Fac. 2 Rol. 456. I. 10. Per Hale, 1 Sid. 14. Acc. 11 NM. 
3. in B. R. Sal. 433. upon a return of a mandamus to the mayor 


of Rippen. 8 | 
So it has a power as incident, to make by-laws.. 10 C 31. 4. 
Pen Hole. T. 1 3. 155 „ 
When the mode of electing the officers of a corporation is not 
regulated by charter or preſcription, the corporation may make 
*A corporation created by letters patent, with a power of 
making by-laws, cannot make any laws to incur a forfeiture. 
1 Term Rep. 118.“ OT 
Neither can a corporation created by act of parliamept, 
unleſs ſuch a power be expreſsly given. Id. Ibid.“ | 


(F. 11,) What it may do. 


2. 250 a. Vide poſe, (F. 15, 16, 17.) e 
Or make an alienation, under the common ſeal, in fee, for 
lite, or for years. 1 Sid, 162. Vide peſt, (F. 18.) © 


A corporation may purchaſe, and take in ſucceſſion. Co. . 


To plead, and be impleaded. 10 Co. 30. 5. I Rel. 513. 
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So an act by the major part, corporately aſſembled, is the act 
of the whole corporation. Per Att. Gen, quo w. 32: R. Dav. 


47, 48. Ca. Parl. 29. | 
If aſſembled in a convenient place; tho” not in the chapter 


houſe, Sc. R. Dav. 48. e | 

By the ff. 33 H. 8. 27. By the common law, all aſſents, 
elections, grants, and leafes by the dean, &c. or other governor 
of a cathedral, hoſpital, college, or corporation, with the aſſent 
of the greater part of the chapter, fellows, Sc. are as good as 
if all had agreed: and all orders, ſtatutes, &c. by the founder, 


Sc. that ſuch aſſent, election, Sc. ſhould be hindred by one, 


or more, being the leſſer number of ſuch corporation, made, 
or to be made; and oath for the obſervance, Sc. ſhall be void. 
So a by-law for the public good, made by the major part, 
binds all. R. 5 Co. 63. : EE, ; 
But the major part ought to give their votes, gdifind?, and 
not by proxy. R. Dav. 47, 48. | 3 | 
So, it the ſtatutes of a college, c. require a licence for abſence 


to be by the wardens, three burſers, five deans, and five ſenior 


tellows, the major part 1s not ſufficient, but it ought to be 
by all; for it is not within the ,. 33 H. 8. 27. which extends 
only to acts that concern the whole corporation. R. Dy. 247. 

So, where a by-law is not good without a, cuſtom, the 
major part does not bind, if it be not warranted by the ſame 
cuſtom. 5 Co. 63. 5 e 


(F. 12.) How act. 


oF. 


A corporation aggregate can do nothing but by attorney. (F, 12.) 
Co. L. 66. 6. 5 | | Byattorney, 


It ought to appear by attorney; for if all appear in perſon, 
it is not ſufficient. Bro. Corporation 28. Vide poſt, (F. 19.) 
It ought to acknowledge a deed, or levy a tine, by attorney. 
i Leo. 184. Mo. 71 5 | | | | 

Any natural perſon may be an attorney for a corporation. 

Tho' he be a member of the ſame corporation. Bro. Corpoy 


ration 4. | 

WP 3 may make a leaſe, and ſea] it, and afterwards 
make a letter of attorney to enter, and deliver the leaſe. R. 
2 Lev. 97. R. 1 Vent. 257. 

So, if there be an uncertainty of place, as, if a corporation 
purchaſes a carve in ſuch a waſt, there ſhall be firſt an election 


of the place, with the abuttals, and afterwards a letter of at- 


torney for entry thereon. 1 Les. zo. 


If it makes an attorney to collect it's rents, and to enter; if 


it would avoid a leaſe for non-payment afterwards, it ought 
to make an attorney to enter, de novo, Per Holt, Skin. 413. 
So a corporation may acknowledge a deed before a judge, 
in the chapter-houſe, without atttorney. K. Mo. 676. _ 
Or put the common ſeal to a deed. Mo. 676. 
So a corporation, with it's head, may give a perſonal com- 
mand without attorney, 85 = | 
TOW ST; = F = 80 
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(F. 13.) 80 a corporation aggregate can do nothing but by deed 
By deed · under the —— Gar = Corp. 34. Ts K 
As, it cannot make a feoffment, or demiſe, or give a licence. 
Bro. Corp. go, 51. 1 Vent. 48. ; | | 
Nor enter for a forfeiture, or into lands purchaſed. R. 1 Pe, 
$14. K. Bro. Corp. 50. cont. 96. 1 Leo. 30. 2 Cre. 110. 
1 Vent. 48. 1 | 
Nor preſent to a benefice. Bro. oy. 34, 83. 
So it cannot be a diſſeiſor, or treſpaſſer, without an agree. 
ment by deed. Bro. Corp, 48, 50. | 
Nor authoriſe one to appear as it's bailiff in an aſſiſe. 1 Vent. 48. 
But a corporation, which has a head, may give a perſonal 
command and do ſmall acts, without deed: as, it may retain a 
ſervant, a cook, butler, c. Dub. bro. Corp. 47. ac. 49, 50, 56. 
1 Vent. 47. | 5 | 
It may authorize another to drive cattle, kindle. a fire, &. 
Bro. Corp. 50. Adm. 1 Vent. 47. 2 Sand. 305. re | 
To make a diſtreſs; for this does not veft, or deveſt any 
intereſt; 1 Sal. 191. | 3 N . 
And therefore, any one may juſtify ſuch an act, without 
ſhewing an authority by deed. _ : 
So he may juſtify as their ſervant to remove «attle out of 
their land, without deed. R. Lut. 1497. EO 
So they may do an act upon record, without their common 
ſeal; for they are eſtopped by the record. 1 Sal. 192. 
So a corporation aggregate may do ſmall acts. 1 Sal. 191. 


F. 14.) What it cannot do. 


But a corporation cannot do a perſonal act, which requires 
knowledge: as homage, or fealty. Co. L. 66. 2. 

Nor be bound in a ſtatute, or recognizance, Per Dyer, M.. 
68. Dal. 69. : =” 

Nor wage law. . 

So it cannot commit treaſon, or felony. | 

Nor ſhall it be excommunicated; for it has no conſcience, 


F. 15.) Purchaſe by a Corporation. 


(F. 13.) A corporation has an incident power to purchaſe lands, or 
What good. goods. Co. L. 2. a. 10 Co. 30. 6. K. 1 Rol. 5 13. J. 35: 
And may take goods in ſucceſſion, without à ſicence in 
mortmain. | | | 
So lands and tenements, with a licence. 


(f. 16.) If a feoffment, grant, ©. be made to a corporation aggre- 
When it gate, which contiſts of perſons, all capable, it will give a fee 
gocsim to them without the word, ſucceſſors. Co. L. 9. 5. 94. 6. D. 
ucceſſion. 27 H. 8. 15. a. | 8 | os | 

| So, if the head only is capable; as, to a prior and convent, 
Sc. where it is given in Hantalmoigu. Co. L. 9. b. 94. 6. . 
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802 ib to a corporation aggregate, c. as, to a mayor and 
commonalty, tho? limited for life, ſhall be goed for ever; for the 
words, for Iiſe, ſhall be rejected. 27 H. 8. 15. a. | 

So goods and chattels granted to them go in ſucceſſion. Dy. 

48.4. 4 Co. 65. a. | 

So an obligation, c. made to them ; the" it ſays nothing of 
ſucceſſors. 27 H. 8. 15. a. . 
So, if a maſter of an hoſpital recovers arrears of an annuity, 
aud dies; they go to the hoſpital, not to the executor of the maſter. 

1 Rol. 5 15. 1. 10. 

If the preſident of the college of phyſicians recovers in debt, for 
| mal- practice; the ſucceſſor, and not his executor, ſhall have a 

feire factas. R. 1 Rol. 515.1. 20. 

So, by ſpecial cuſtom, a corporation ſole may take goods, c. 
in ſucceſſion : as, the chamberlain of London. R. Cro. El. 464. 
b. 4 Co. 65. a. Fulwood. 

Hut a feoffment, grant, Sc. to a corporation cole will not give 
a fee in ſucceſſion, unleſs it be limited to him and his ſucceſſors, 
Co. L. 94. 6. 

Nor to a corporation aggregate; - where the head alone is 
capable: as, to an abbot and convent, Oc. without the word, 
frankalmoign. Co. L. 94. b. | | 

So, regularly, no chattel in poſſeſſion, or action, granted, or 
made to a corporation ſole, goes in ſucceſſion, but to his executor; 
tho“ it be granted, Cc. to him and his ſucceſſors. Dy. 48. a. 
R. 4 Co. 65. a. 1 Rol. 5 15. l. 5, 15. 

As, an 2 term for years, Ge. 4 Co. 85. 4. Vide 
Biens, (C. ) : 


But a ene ſole, or aggregate, eccleſiaſtical, or 1 (F. 17. 
cannot purchaſe, or take lands and tenements, without licence . not 
to take in mortmain. Vide Capacity, (B. 2, 3. ) Vide Co. L. 2. l. S 
2 Inſt. 7 

4 . grant, Sc. which takes effect when a corporns 
tion aggregate wants à head, as, to a mayor and commonalty, &c, 
in a vacation when there 1s no mayor, — be void. Co. L. 9 
a. 13 Ed. 4. 8. ö. 

A deviſe to a college hy the maſter is void; I it has not an 
head when the devife takes effect. R. 4 Leo. 223. 

But if there be an head when the grant takes effect, it is 
ſufficient ; tho? there was none when the grant was made 3 as, a 
leaſe to A. for life, remainder to a mayor and commonalty, made 
in a vacation, ſhall be a good remainder, if there be a mayor when 
A. dies. Co. J.. 264. a, 
So a grant of liberties, or franchiſes, in the time of vacation, 
ſhall be good: as, a grant to a commonalty, to be incorporated by the 
name of mayor and bailiffs, and to chuſe a mayor. 10 Co. 27. b. 
. payment of rent may be made to a ee: in a vacation. 
9. 52. | 
So a licence by the king to grant to a chaplain, &e, i is * 


cho“ no chaplain is then in eſe. 10 Co. 27. 
8 2 : 80% 
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So, in pleading, there is no need to alledge the life of the | 


| mayor at the time of the grant. Bro. * ah 13 Ed. 4. 8. ö. 


(F 18. ) Alienation by a . 


So a corporation has an incident power to make an alienation | 


of their lands, or goods. Fide 1 Sid. 162, 


And tho? they alien all their goods and poſſeſſions, yet the ” 


corporation continues. Fon. 168. 
But an alienation of the head, without the body, i is a difſei ue fin, 


Co. L. 341. 6. 
A ſine and non- claim bars a corporation, which has an abſolute 


fee. R. Pl. Com. 5 37, 8. 


But a ſucceſſor of a biſhop, dean, c. who hw not an abſolute 


eſtate, ſhall have other five years. Pl. Com. 538. 
- (F. 19.) Corporation may ſue, or be ſued. 


So a corporation has an incident power to ſue, or be ſued. 


And therefore, may maintain a writ of right, or other real 


action, for their tenements. F. N. B. 5 C. Pl. Com. 537. 

A mayor, and commonalty may have an aRion of covenant 
upon a grant for the beneijt of their members. 1 Sand. 344 

And. treſpaſs for the impriſonment of the mayor. Per Brian. 
21 Ed. 4.14. 6. 

And an action upon the caſe for a diſturbance | in holding their 


leet, or taking the profits of liberties granted to the corporation. 


45 Ed. 3.2.6. 18 H. 6. 11.6. 
But the mayor and commonalty ſhall not have an action upon 


a bond, made to the mayor himſelf by his own proper name. Per 


Vaviſor, 21 Ed. 4. 15. Dy. 48. 

Tho? another be afterwards made mayor. 21 Ed. 4 

[If a bond is made to Dr. A. (who is the 8 fellown and 
ſcholars of a college, ſolvendum to the maſter, fellows and ſcholars ; 


it is a bond to them in their N capacity. Sidney Suſſes 


Col. v. Davenport, H. 21 C. 2. 1 Will. 184.] 


[Tf there is judgment of ouſter againſt the mayor and aldermen, 
and they all die, and a new charter is given, the corporation is ſo 


revived, that they are liable to the debts, and intitled to the credits 


of the old, and may ſue in their new name on a bond given before 


the judgment. Borough of Colcheſter v. Seaber, P. 6 G. 3. 3 B. A. 
1866. 1 Bl. Rep. 591. 


So the commonalty cannot fue an action alone, if there be a 


mayor, or abailiff, 
Otherwiſe, if there be no mayor, or - bailiff Dub. Th. Dig. 


L. 1. c. 22. f. 13. 16. 
The proceſs againſt a mayor and commonalty is diſtreſs. 


45 Ed. 3. 3.a. 2 Ver. 396. 
Corporation mult be fued by poxe and dj Hringas, yet if they 


* to , it cures it. Barnes 415. 


* Pro- 


FRANCHISES. 261 


* Proceedings in chancery againſt a corporation for a contempt, 
cannot lie againſt the offending parties per/onally, but mult be by 
ſequeſtration of their'eſtate and effects. Coup. 377.* 8 
And in chancery, if they have not whereby they may be diſ- 
trained, upon petition to the lords in parliament it _ be ordered, 
that if they do not appear upon the iſſuing of proceſs and diſtrin- 
gas there, the bill ſhall be taken pro cogfe Ca. Ch. 205. += 
If the ſheriff upon a di/tringas does not compel an appearance, | 
the court will oblige him to return larger iſſues, 1 Sal. 191. 
hut proceſs of outlawry does not lie againſt a corporation ag- 
gregate. 45 Ed. 3. 2, 3. 22D | „ 
And therefore, treſpaſs does not lie againſt a corporation, but 
againſt the particular perſons only: for a capias and exigent do not 
go againſt a corporation. Bro. Corp. 43.2%. Th. Dig. J. 4. c. 13. 
+ 3; 2 | | 
7 12 a /ubpena; for it has no conſcience. D. 2 Bul. 233. 
At thereturn of the proceſs it is not ſufficient, if the particular 
perſons diſtrained appear. Bro. Corp. 28. | 
Or, if all the members of the corporation appear in perſon. 
Zn. G. .. : 
But the corporation muſt appear by attorney, made under their 
common ſeal, by the name of the corporation. Bro. Corp. 28. 
Fide ante, (F. 12.) „ N 


For the pleadings in actions by, and againſt a corporation, 
Vide Pleader, (2 B. 1, 2.) | ; 


(F, 20.) The Members of a-Corporation. 


So a corporation has an incident power to chuſe new mem- (F. 20.) 
bers; as, a mayor, or bailiffs, aldermen, &c. tho' no power be How cho- 
given by the charter. Dub. 12 Co. 121. Acc. per 2 F. 1 N 
514. J. 5. D. Ca. Parl. 45. | | | when good 
And therefore, an affirmative authority by charter does not t 
take away the incident power to chuſe: as, if a charter ſays, that + 
after death, removal, Qc. they may chuſe another within eight days; 
if the election be not within eight days they may chuſe atterwards. 
K. per a F. i Roh qrqo bo ge? x | 
If the charter ſays, the mayor hall ſummon a court, Sc. and he 
refuſes, it may be done without him. Semb, 3 Med. 13. | 
So, tho' the charter ſays, e commonalty /hall chuſe, which im- 
port all the commons; yet an election by the major part is good. 
R. 1 Rol. 514.1. 10. „ide ante ft. 33 H. 8. 27. (F. 11.)* 
* Where the power of doing corporate acts is not ſpecially de- 
legated to a particular number, the general mode is for the mem- 
bers, to meet on the charter days, and the major part of thoſe 
who are preſent do the act. Coup. 250. Yide Cowp. 538.“ 
And by uſage, a ſelect number, called the common council, 
ſhall chuſe; for there ſhall be intended an antient ordinance for 
it. R. 40 77. | 
= 5 8 3 | [The 
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[The number of electors may be reſtrained by a bye-law, but 
it cannot ſtrike off an integral part of them, nor narrow the num- 
ber of the. eligible. Rex v. Spencer, H. 6 G. 3. 3 B. M. 1825. 

If the charter ſays, the commonalty fall chuſe, and by a ſubſe- 
quent charter, the mayor and aldermen, an uſage to chuſe according 
to the new charter is good : for it is evidence of the. conſent of 
the corporation to take it as a grant of a new privilege, and not 
as a confirmation of the former. K. per 2 J. Eyre cout, 

I Sal. 168. 5 | FEES „ 

[If a charter, reciting that, by a former charter the mayor, 
jurats, and commonalty might elect, Sc. whereas in truth it 
ſhould have recited, thut the mayor and jurats (without commo. 
nalty) might elect, c. grants, therefore it ſhall and may be lawtul 
for the mayor, jurats, and commonalty to elect, &c. this operates 
as a new grant, and the right of election is in mayor, jurats, and 
commonalty. Rex v. Blunt, M. 12 G. 2. Andr. 293. 
Ilf one charter directs the mayor and jurats to chuſe jurats out 

of the freemen, and a ſubſequent charter directs the mayor, jurats, 
and commonalty to chuſe them out of the inhabitants, they cannot 
ſubſiſt together, the laſt only is good. Rex v. Maſſory, M. 12 

G. 2. Andr. 295.] | 8 

So, if the charter ſays, the burgeſſes ſhall chuſe a mayor 4: 
ſeipfs; by antient conſtitutions, and uſage, the election of one, 
out of two whom the common-council ſhall propoſe, ſhall be 
good. R. 1 Sal. 190. | 5 5 
II the aſſembly is duly ſummoned, the election cannot be ſtopt 

by proteſt ; therefore if the minority vote for A. the only candi- 
date named, and the majority do not vote, but proteſt againſt any 
election at that time, A. is duly elected. Olatno v. Wainwright, 
T. 33 34 G. 2. 2 B. M. 1017. | : 

[If the bailiff and burgeſſes are impowered to appoint a ſchool- 

maſter, and to make laws, Sc. tho' they cannot delegate their 
authority, they may make a regulation, that another (as a college, 
Sc.) ſhall name a proper perſon whom they will appoint, with 
power reſerved to e to approve or diſapprove. Attorney- 
General v. Shrewſbury, P. 1726. Bundb. 215.] 
- [If twelve are incorporated by name to chuſe a chaplain for A. 
and by another clauſe three of the twelve are to chuſe a chaplain 
for S. with conſent of the major part of the inhabitants of S. and 
two of the three chuſe, it is — though the third diſſent. 4. 
torney-General v. Davy, T. 1741. 2 Athyns 212.] 

[if members are to be elected by the re/idue, and there is only 
one elector remaining, he may elect. Rex v. Richardſon, J. 
31 G. 2. 1 B. M. 517.] | 

If there are by charter two bailiffs, two aldermen and twenty- 
five capital burgeſſes, and on vacancy the bailiffs, aldermen, an 
capital burgeſſes, or the major part of them, quorum unum ballive- 
rum & unum aldermanorum duos ęſſe volumus, to elect another; 
their preſence only, and not their conſent, is neceſſary, Saliſbu) 
Cotton v. Davies, E. 3 G. Str. 53.)] | 10 
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If the right of election is in freemen occupying houſes of col. 
vearly value, a perſon occupying ſuch a houſe does not loſe his 
vote by letting one part of the houſe in lodgings, ſo as to reduce 
his rent to be under 10d. Fludier v. Lombe, 7. 9 C. 2. B. R. 
H. 307. the value, and not the rent, is the qualification, Rex 
v. Lifle, P. 11 C. 2. Str. 1090. Andr. 163.] | 

[A lodger is an inmate, and not an occupier, and the houſe, 
wor any part of it, can be properly ſaid to be in the tenure or 


by 


occupation of a lodger. Jbid.]J _ | . 
[ Otficers who ought to be annually elected, yet are good, after 
the year is out, till others are elected and ſworn. Foote v. Prow/e, 


_ P. 11 G, Str 0251 


[A bare ſwearing in and acting does not make a man an officer 


l. facto; and unleſs there is ſome form of election, he is a mere 


uſurper. Rex v. Lifle, P. 11 G. 2. Str. 1099. Andr. 163.) 
[By fat." 12 G. 3. c. 21. the mayor, &c. on demand of two 


freemen, Sc. muſt permit them or their agents to inſpect admiſ- 


ſions, and take copies, on pain of 100l.] 


| But, regularly, the election ought to be conformable to the (p. _ 
charter; and therefore, if the charter ſays, he mayor and aldermen When 


/hall chuſe, an election by the aldermen, without the preſence of 
the mayor, or his deputy, is bad. R. 1 Rol. 5 14. J. 20. | 
[If the right of election is in the mayor, jurats, and com- 
monalty, it cannot be reſtrained by a bye- law made by the mayor, 
jurats, and common- council, to ſuch of the commonalty as have 
ſerved churchwarden and overſeer. Rex v. Spencer, H. 6 G. 3. 
3 B. M. 1827.] 
[ Uſage is not ſufficient, in a corporation by charter, to ſupport 
an election made otherwiſe than according to the charter; as 
where the charter directs election by the commonalty, and it is 


done by a ſelect number, there muſt be a bye-law, and the court 


will not determine that on motion. Rex v. Tomlyn, M. 10 G. 2. 

B. R. AH. q16.] | | | 
If the charter ſays, the mayor ſhall be choſen by the capital 

burgeſſes out of the capital burgeſſes, who are twenty-four; and 


the uſage has been for them to chuſe out of five put in nomination 


by the common burgeſſes, and they meet and put eight in nomi- 
nation, out of whom the capital burgeſſes elect, it is bad. Barber 
v. Bolton, T. 6 GC. Str. 314.] N 
Ilf two bailiffs make together the one head- officer, they muſt 
both be preſent, and concur. If one only is choſen there is no 
head officer. If of two choſen, one for want of proper ſwearin 
is afterwards ouſted it is the ſame. R. v. Smart, T. 8 G. 3. 4 Fi 
Af. 2341} -. EE 

| [When it has been uſual to give notice of the cauſe of a meet- 


ing, if the corporation are met to do one act, (as to ckuſe a 
mayor) they cannot do another, (as to chuſe a common-council- 


man.) Machel v. Nevinſon, P. 10 GC. 2 Ld. Raym. 13565.] 


[Where there has been an election of a perſon abroad and 


likely ſo to continue, It is a mere colour, and no election at all, 
| | S4 and 


* 


not- 
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(F. 22.) 
Mayor, or 
bailiffs, 


£22. 


F. 24. 
8 


Sem. 1 Vent. 145. 
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and PEI, FR lies on 11 G. 3. c. 4. R. v. Mayor of Cambridge, 


H. 7 G. 3. 4B. M. 2008. | 

If a charter ſays, that upon ſuch a day they Mall chuſe annually 
they cannot chuſe after the day, except upon death or removal; 
tho' a mandamus be granted for an election. R. 2 Mod. Ca. 
112, 129. - N fees : | 

* But by A. 11 G. 1. c. 4. J. 1. where the election of mayor, 
or other chief officers ſhall not be made on the days appointed by 
charter or uſage, the corporation ſhall not thereby be diſſolved, 


but may meet and proceed to an election on the day after, and 


the mayor abſenting the neareſt in place may hold the court.“ 
* And if no eleftion be made, or one that is void, B. R. may 


award a mandamus for electing. , 2, 3.* 5 
* And mayors ſo elected ſhall take the oaths before the pre. 


being officer. / 4.* 


ut no ſuch election ſhall be valid, unleſs as great a number 
be preſent, as are required by charter, &c. J. 5.* 

y the . 9 Ar. 20. no mayor, bailiff, or other officer, who 
ſhould preſide at an election, and return members to parliament, 
and who ought to be choſen annually, when he hath been in 
ſuch annual office for one whole year, ſhall be capable of being 


_ Choſen into the ſame office for the year immediately enſuing — 


And an information lies if he be. 2 Mod. Ca. 133. 

Yet tho' an election be void, a corporate act by an officer 
choſen who officiates in fact, ſhall be good: as, an obligation 
ſealed by a mayor de facto. R. Lut. 519. Vide poſt, (F. 29.) 

Vide By-law. | 


The mayor, or chief officer of a corporation, has not any more 
authority than the charter gives him. D. 3 Med. 12. 

And therefore, if the charter does not require his preſence in 
the election of officers, it may be without him. D. 3 Med. 13. 

[When there are diſputes between the mayor and town-clerk, 
the mayor may for a time remove the corporation books from 
their uſual place, to prevent their falling into the other's hands, 
who has made improper uſe of them. Rex v. Pigram, P. 
32 G.2. 2 B. M. 766. 

Vide London, (C.) 


Oc. Lat. 231. 
And is a chief officer there to affiſt the mayor. Lat. 231. 


Vide London, (D.) 


The recorder is not only concerned in holding the courts of 


the corporation, but is alſo their common council. 1 Vent. 145. 


And therefore, where the charter requires quod fit peritus in 
lege, he may be removed for groſs ignorance in the law. Semb. 
1 Vent. 145. | | N 

Or, for unreaſonable abſence, to the detriment of the borough. 


[A ſingle 


An alderman is the ſenior in years, or prudence, in a city, 


as a 
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[A ſingle abſence in a recorder is not good cauſe. R. v. Willa, 
H. 7 G. 3. 4 B. M. 1999.] 5 85 I 
| [Nor if a recorder (as juſtice of peace) ſwears the proper re- 
turning officer at an election, and alſo another claiming tho” er- 
roneouſly, if without bad intention. id.] | | 
Or, for non-attendance at the ſeſſions, upon notice. R. 
Sal. 435. EE | 
So if he be choſen during pleaſure, he may be removed ad 
libitum. Vide poſt, (F. 32.) 3 4 | | 
But where choſen for life, or (which is tantamount) generally, 
or quamdin bene ſe geſſerit, he cannot be removed without cauſe. 
Vide London, (E.) 5 | | 


V+ 


A power to aſſemble the corporation to ele and to adviſe, (F- 28.) 
and afliſt the corporation, is lodged in the common council. COME 
The common council conſiſts of perſans choſen purſuant toe 
the charter for that purpoſe; which ought to be obſerved. Per 
Att. Gen. quo. w. 32. ed | | 
Or, if the charter be ſilent, all the corporation, who aſſemble, 
makes the common council. Per Att. Gen. g. w. 32. | 
Or, by antient uſage, a fele&t number makes the common 
council: for there ſhall , be intended an antient ordinance, now 
loſt, which directs it. R. 4 Co. 77. 6. SIE Is 
The power of the common council is according to the charter, 
or uſage. Per Pol. quo, w. 89. | | wo 
An act of common council, purſuant to their power, binds 
the whole corporation. Per Finch, quo. w. 18. Per Treby. 49. 
Per Ait. Gen. 33. Per Pol. 89. 0 8 
But the court does not take notice of the power of the common 
council, unleſs it be ſhewn upon record. Per Pol. quo. w. 90. 
Nide London, (F.) | 


The office of a livery-man is ſuch of which B. R. will take (F. 26.) 

notice. 1 Sal. 349. 1 Iivery- 

And he may be bound by a bye-law, Sc. to all incident char- man. 
zes. 1 Sal. 349. ide bye-Law, (B. 4.) | 


The office of town-clerk is miniſterial, os 

And therefore, if he be made mayor, Ec. who is the judge of (F. 25.) 

the court, his office is void; for they are incompatible. Semb, Town- 
but not determined. 1 Sid. 305. Jide Officer, (K. 5.) | clerk. 

So if he be made alderman. Dy. 332. 6. in marg. Poph. 176. 

*So, if he be made a jurat. 2 Term Rep. 81. Vide id. 777. 

But if he be choſen mayor, alderman, Sc. to avoid his place 

of town-clerk, he may be reſtored to it by mandamus, Noy. 78. 

A town-clerk may be choſen during pleaſure, and then he will 

be removable ad libitum. Vide poft, (F. 32.) 
Or, tor life, when he is 6 or quamdiu ſe bene 

gefferit, 1 Vent. 8a. Ss | . 

And then he cannot be removed except for good cauſe ; as, 
for abſence, or non-uſer. 1 bid. 14. Vide Condition, (S. 1, 2) 

| | AS So 
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80 a town cler may be choſen in reverſivu. Dy. 332. in marg, 


Poph. 176. Noy. 78. 


(F. 28.) A right to freedom in a corporation accrues by charter or pre- 
Common ſcription. | | | | | | | 
burgers. By the cuſtom of London, a man ſhall be free by birth, by 
givea right ſervice, or by the election of the court of aldermen upon a fine. 
tofr Co. 126. b. Ro | | 
But a man ſball not have freedom in a corporation by the king's 
grant. 8 Co. 126. 5. „5 


' 


(F. 29.) By the ff. 7 Fac. 6. a mayor, Ic. ſhall take the oath of alle. 
What is re- glance before thoſe, who adminiſter to him the oath of office, at 
quiſite after his entry into his office. 8 | 

election. Aldermen, and all officers, of a corporation, ſhall take it before 


” 


the mayor, or chief magiſtrate, in the publick hall. p 


So, every freeman. | | 
And therefore, every perſon choſen into an office, or freedom 


of a corporation, ought to take the oath of office, and the oaths 


of allegiance and ſupremacy. rn i | 
So, by the /,. 13 Car. 2. 1. a mayor, alderman, recorder, 
bailiff, town-clerk, common-council-man, or any choſen to any 
place concerning the government of a corporation, if he has not 
received the ſacrament within a year betore, his election ſhall 
be void. 
So, if he takes not the oaths of allegianoe and ſupremacy, when 
he takes the uſual oath of office. of 7 l 
| So, if he does not ſubſcribe the declaration againſt taking up 
arms and the covenant. —But this is now abrogated by the f. 
[And 1 . G M. 8. . | 
5 Gee. 6.] [IF the perſon elected mayor, c. is not admitted, but ſues 
| out mandamus, he muſt prove that he has received the ſacrament, 
(without notice,) notwithſtanding /. 5 G. 6. Tuflen v. Newin- 
ſon, P. 10 G. 2 Ld: Raym. 1354. ] | 
[But if he is in poſſeſſion, and only brings mandamus for the 
infignia to be delivered, and the trial is ſix months after election, 
he need not; for ſince 5 G. 1. c. 6. ſuch election is only void- 
able, not void. Crawford v. Powell. T. 33 & 34 C. 2. 26. 
M. 1013.) * 1 BI. Rep. 229, 230. Vide Cowp. 5 39. 
So, by the . 25 Car. 2. 2. every officer of truſt, within three 
months, Ec. ſhall take the oaths, and receive the ſacrament, Cc. 
| So, by the . 13 & 14 (or 13) W. 3.6. 1 An. fl. 1. ch. 22. 
I.. & 1 Geo. ft. 2. ch. 13 + 8 
2 Gee. 2.31. And if any refuſes the oath, Qc. required by ſtatute he may be 
D Geo. 4+ fined in the ſame manner, as by charter he may be, for refuſal 
26, of the office; for refuſal of the oath, is a refulal of the office. 
R. 3 Lev, 116. | | „„ 
And an information lies againſt him. R. 1 Sal. 168. 


And it is no excuſe, that he has not received the ſacrament 
within a year. K. 1 Sal. 168. = 1 
a 6 | ut 
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| But an office ſhall not be void for not taking the oaths, Ec. if 


they are not tendered ; and therefore the tender 1s traverſable: 


tor the clauſe 13 Car. 2. relates to the former clauſe, which ſays, 
he fhall tale, Sc. ulen required. R. 2 Lev. 242. K. cont. 
5 Mod. 3 18. Sal. 429 


If there is an entry of adminiſtering the oaths, they ſhall not 


be called in queſtion many years after. Aex v. Williams, Mayor 
of Helfton, H. 12 G. Str. 677.] 


[If the new mayor is to be iworn in before his redeceſſor, his 


preſence is not ſufficient without his aflent. x v. Ellis, M. 
8 G. 2. Str. 994. Fn. 


[On an election under 11 C. 1. c. 4. the perſon muſt be ſworn - 


in before the preſiding officer at the election. K. v. Charles 
Malden, M. 7 G. 3. 4 h. M. 2130. Whether he can be ſworn 
in before himſelf 2.] | | | 0) 

So the office ſhall be void only as to himſelf ; not as to a ſtran- 
ger: and there ore, a judicial act by him is good. KX. cont. 


2 Lev. 184. K. acc. 2 Lev. 242. If any corporate act. R. 


Lut. 519. | 
* jadieal acts by a biſhop de facto are not void. R. 2 Cre. 


554. 2 Kl 131. 


do a quaker, who takes the affirmation, inſtead of the oath, 


in the uſual form required of a freeman, ought to be admitted to 


his freedoin. R. 5 Mod. 403. | 
So, by the fe. 5 Geo. 6. none ſhall be removed, or incur a diſ- 


ability, &c. by omitting the ſacrament a year before his election, 


unleſs a proſecution be commenced within fix months after 
election, and carried on without wilful delay. 


So, a freeman, who has not an office, or ſhare in the ma- 
giſtracy of the corporation, need not take the ſacrament. R. 


. . | 
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Every member, or officer of a corporation may reſign his place, (t. ac.) 


And a corporation has power to take ſuch reſignation. 
1 Sid. 14. . | 


of it, is ſutticient. Semb. per B. R. H. 11 M. z. upon a return 
of a mandamus to the mayor of Rippon. Sal. 433. | 


And if the reſignation be accepted, he cannot afterwards claim 


to be reſtored. H. 1 Sid. 14. Sal. 433. | | 
[If a man in poſſeſſion of one office, accepts another which is 
incompatible with it, this implies a ſurrender of the former. 


Semb, per Lord Mansfield. Rex v. Trelawney, H. 5 G. 3. 3 B. 
M. 1615. 5 | 


[The office of capital burgers is not incompatible with that of 
ſteward, but poſſibly that ot mayor may. Rex v. Trelawney, H. 
5 C. 3. 3 B. M. 1615. | NN 


30 


or office. R. 2 Rel. 456. J. 10. 1 Sid. 14. Semb. cont. 1 Rol. Removal 
137. R. Poph. 134. R. 2 Kol. 11. | | 


from an 
office. 


By reſigna- 
And a reſignation by parel, if it be accepted and an entry made TO | 


268 
(F 31.) 


By the Cor- may remove an officer from his office f. | 


poration. 
For what 


cauſe allow. 


ed, and for 
what not. 
t{ Vide 


2 Str. 819.] 
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So a corporation by charter, or preſcription, for good cauſe, 


So, if by preſcription he was amoveable, tho* the co 
ration accepts a charter, which does not give ſuch a power. 

Ray. 439. Ss 

[A corporation has the power of amotion, tho' not given by 
charter or preſcription; it is incident. Rex v. Richardſon, P. 
316.3. . $23] | | 5 

A removal muſt in general be by the act of the whole body, 
It is incident to the corporation at large to disfranchiſe, not to a 
ſelect body. And it does not follow that a ſelect body, who 
have a right to elect, have from thence a right to disfranchiſe. 
And if a ſpecial power be delegated to part of the body, it muſt 
be ſhewn. Cowp. 502, 503, 504. Doug. 149. (144.) “ = 

As, if he does a thing contrary to the duty of his place, the 
weal of the borough, or oath of his office. 11 Co. gg. a. 


So, if an alderman be convicted as a common drunkard: 


for he is not fit for government. R. 2 Kol. 455. I. 50. Dub. 


1 Kol. 409. 


So, if an alderman removes out of the borough, and upon 
expreſs ſummons refuſes to attend the ſervice there. K. 4 


Mad. 36. Semb. Sho. 2 59. 


but the corporator does not loſe his franchiſe till a ſentence of 


[But an alderman with his family having Jeft the borough for 
four months is not a good cauſe. K. v. Ma 
G. 3. 4B. NM. 208. | | ; | 
*A corporate office does not become ig facto, vacant, by 
the non- reſidence of the corporator: it may be a forfeiture; 


amotion has been pronounced. 2 Term Rep. 772.“ 


Where non- reſidence is a good ground of amotion, it is un- 


neceſſary, before proceeding to amove the party, to ſummon him 


(F. 32.) 
When, 4d 
libitums 


to come and reſide. Doug. 149 to 160. (144 to 154.) 
Nor, that an alderman is above 70 years of age. R. 2 Rol. 
456.1. 5. 2 Rol. 11. 9 | 
That he miſbehaved himſelf when he was mayor. Semb. 
Ki. x61. | . | 
or Aid not account for money received by him to the uſe of 
the corporation. Si. 151. 5 | 
Or wrote a letter to a ſecretary of ſtate, which charged the 
mayor with ſubornation, Carth. 174. . 


Vide peſt, F. 33, 34.) 


8o a miniſterial officer choſen durante beneplacito may be re- 
moved ad libitum: as, a town-clerk. R. 1. Vent. 77, 82. Ray. 
188. 1 Lev. 291. „ | 

So, a recorder. R. 1 Vent. 342. 2 Fon. 52. 


So, if the charter ſays, that the recorder ſhall continue du- 


rante beneplacito, tho' there are no negative words. K. 2 Jon. 52. 
And tho' the election be general, if it be not under the com- 
mon ſeal. R..2 Jon. 52. 1 Vent. 355. 3 
So a cuſtom to remove a common-council-man ad libitum is 
good, Dy. 332. 3. K. 2 Ce. 540. 2 Kol. 112. Sal. 430. 


7% of Leicefter, P.7 


. 
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So, where a mayor, Sc. has power to chuſe his town-clerk, 5 
he may alſo remove him ad libitum. R. 1 Sid. 15. | 

And where an officer is removeable ad libitum, he may be re- 
moved without ſummons or hearing of him, &c. 1 Sid. 15. 1 Levee 
"But generally, an officer ſhall not be removed without cauſe. 

Tho? the charter ſays, generally, that he may be removed. 
Dy. 332. b. in marg. . : 
So. a cuſtom to remove an alderman, or judioial officer, ad Ii. 
litum is void; for he cannot be removed without, cauſe. Dy. 

332. b. in marg. a Cro. 540. „F 
So, tho” the charter ſays, that they may chuſe for life þ viderint 


expedire, they cannot amove ad libitum, without a power for it. 
| R. 1 Lev. 148. : : f : | 


| [If a burgeſs does nat take the oaths in a reaſonable time, it is (F. 33.) 
a waiver of his right. Rex v. Jordan, P. 9 G. 2. B. R. H. 255. ] What ia 2 


Ss if a burgeſs acts contrary to the duty of his freedom, the e 


publick weal of his borough, or the oath taken upon his enfranchiſe- chiſement. 


ment, he may be disfranchiſed ; for he breaks the condition tacit? and what 
annexed to his freedom. R. 11 Co. 98. a. Bagg. Carth. 176. aot· 
As, if he makes a riot in diſturbance of the election of a 


mayor. R. Ray. 438. 


f he continues in court, and makes orders, after the court is 
adjourned, and-the mayor, Sc. departed. Sti. 479, 480, 


If he deſtroys, or eraſes the charters and evidences of the cor- 


poration, 11 Co. 99. a. N 

If he be con victed of a crime, which renders him infamous; as, 
forgery, conſpiracy, perjury, &c. 11 Co 99. 4. 

But words to the chief magiſtrate contra bonos mores are no 
cauſe for disfranchiſement: as, E he ſays, you are a tnave, kiſs, 
Sc. K. 11 Co. 96, 98, 99. a. 7 | 

Tho' it be upon an admonition by the mayor, for a malicious 
act to another burgeſs. R. 2 Cro. 506. | , 

Or ſays, that the mayor in the execution of his office did that 
which he cannot anſwer. R. 11 Co. 97. | 

Or threatens the mayor. 11 Co, 96. a, Sti. 151. R. 
; Go. rob. -: | „ 

So a cuſtom to disfranchiſe for contemptuous words, is not 
good. Sal. 426. 2 Lev. 200. Semb, Lat. 232. Pal. 45 5. 5 

Nor refuſing to pay his proportion for the renewal of the 
charter. R. 1 Sid. 282. 8 1 

Or, if a livery-man refuſes the uſual payments for ſupport of the 
company. Semb. cont, Ray. 446. | 
It he ſues out of the court of the city, or borough. R. Dy. 
3. a. | $ 5 | | 
Or refuſes to ſubmit a thing in ſuit to arbitrament. Cro. El. 33. 
So an attempt, menace, or conſpiracy to do an act contrary to 
his duty, or which tends to the deſtruction of the corporation, is 
no cauſe, if he does it not. R. 11 Co. 98. b. 1 

. a ; : a As, 


- . - * 12 « 7 2 N 7 he 


Z . 
As, if he threatens the ruin of their charter or privileges. 
11 C0. 97. 35. . | : 
If he difſuades the payment of cuſtoms due. R. 11 Co. 97.6. 
So an indictment for felony, or other offence, is no cauſe of 


removal, before he be convicted; for he may be falſely indicted. 


Sli. 479. 5 | | 
Nor an indictment after removal, tho' the offence was done 
before. Jbid. 4.0 


[Abſence from four occaſional great gpurts, and one upon a 
ſtated day, when no perſonal notice is given, when preſence is nut 
neceſſary, when no particular bulineſs is obſtructed by abſence, is not 
. cauſe of amotion. Rex v. Richardſon, P. 31 G. 2. 1 B. M. 515. 
* [ Bankruptcy is not cauſe of amotion from being a common. 
| council- man. Rex v. Liverpool, H. 32 G. 2. 2 B. M. 72z.] 

Fide poſt, (F. 34.) * 

* If a power be reſerved to the crown, in a charter of incorpora- 
tion, to amove, by order of council, one or more af the corpora. 
tors, and the charter declare that all or any of them fo amoved, 

hall actually, and without further proceſs, be amoved, aud 
provide at the fame time, that upon ſuch amotion, the remaining 
corporators may proceed to fill up the vacancies ; this power cannot 
be exerciſed to ſuch an extent, as not to leave a ſufficient number 
to make a re- election; and therefore an amotion af all is legal 


and void. 2 Term Rep. 568.“ 


A corporation, having power by preſcription, or the expreſs 
(F. 34) words of the charter, to amove or disfranchiſe, Ic. may ſo do 
How a man for good cauſe: and ſuch amoval will be per legem terra. K. 
whe 11 Co. 99. a. | 2 
xs = * they have no expreſs power, yet they may, after conviction 
chiſed. of a crime which is a good cauſe for amoval, or disfranchiſement. 
11 Co. 99. a. Semb. 1 Sid. 14. 2 
A man may be disfranchiſed for an indictable offence, with- 
out his being convicted of it. Per cur. Rex v. Mayor of Derly, 
7. „ , K. H. 159] . 
80 they may, if the corporation, which had power by preſerip- 
tion, takes a new charter which does not give ſuch authority; 
for the antient power continues. R. Ray. 439. 1 Vent. 45. 
And they may amove, if the party does not app pon 
ſummons. „„ 8 | 8 
Tho he was ſummoned but the very day of the amovil, it he 
reſides in the ſame town. R. 1 Vent. 19. | | 2; 
But a corporation, not having expreſs power by charter, 0r 
preſcription, + cannot amove from an office, or freedom, before 
+[Fik he perſon be convicted of an offence, which is a good cauſe for 
2 r. 81g.) removal. 11 Co. 99. 4. | | 
So they cannot amove upon a command by the king and council. 
Cont. per 3 J. Twiſd. tacente. 1 Vent. 20. 
So, if they have an expreſs power, Cc. they cannot amore, 


without ſummoning the party to anſwer for himſelf, and 3 
| him; 
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him; for he may have a good excuſe. R. 11 Co. 99. 4 K. 


1 Sid. 14. Vide Mandamus, (D. 3, 4.) 


Nor, without reaſonable warning. 11 Co. 99. 


Nor, by an order; for it ought to be a corporate act under the 


common ſeal. 5 Mod. 259. ; = : | 

[If the mayor, aldermen, bailiffs, and citizens, in common- 
council, have the power of electing, and the mayor and aldermen 
only, the power of amoving, if they are all met in common- 


council, the mayor and aldermen ſo aſſembled cannot amove; 


there muſt have been a ſummons for them to meet in their diſtinct 
capacity. Rex v. Mayor and Alderman Carliol, T. 6 G. 
Str. 385. ] ; 


cf fammons of te alſembly is ecco, every member mult 
be ſummoned, to make it a regular aſſembly. Kynafton v. Shrewfe 


bury, T. 9 G. 2. Str. 1051. B. R. H. 147.] 


So, if it has a power by preſcription, c. the corporation qught 
to ſhew that it has uſed to remoye ; for it is not ſufficient to lay, 


that they are always remoyable. Si. 479, 480. 


If a freeman, or officer, in a corporation be ampved, c. 
- without cauſe, a mandamus lies. ide Mandamut, (A.) 
And an order of reſtoration of a corporator illegally disfran- 


chiſed relates to the original right. Cocop. 503.* 
(G) Franchiſes, how deſtroped. 
(G. I.) By Re-Union to the Crown. 7: 
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F fene and libert ies are granted by the king, which were Vid, ; ib 
1 before in gſe, as flowers of his crown, and afterwards by eſcheat, ts, Om 


ſurrender, or otherwiſe, come back to the crown, they are re- 12.) 


united to the crown, and the king has them in jure coronæ, as 
before. R. 9 Co. 25. 6. | IS | 

As, if the king grants bova f:lonum, &fc. to an abbot, and his 
poſſeſſions are giyen to the king by the /. 27 H. 8. or 32 H. 8. 
the king is ſeiſed again of the ſame things, as before, in jure 
coronæ. 9 Co. 25. be EE 8 | 

So, a common in groſs. Jon. 285. 

So, a liberty to be quit of /wanjmote ; or other liberties in the 
nature of purveyance. Fon. 270. 


So, if liberties, franchiſes, Cc. which were appendant to a 


manor, as wrecks, waifs, eſtrays, &c. come with the manor to 


the King; the appendancy is extinct, and the king is ſeiſed of 
them, as before, in jure corone. 9 Coe. 25. 5. Cre. El. 591. 


1 And. 87. 


80, if liberty to hunt * a foreſt be granted to an abbot, 8 


who has the manor of W. and the manor comes to the king ; 
the liberty ſhall be extinct. Fon. 286. „ 

But if franchiſes, liberties, Oc. created de novo by the king, 
come back to the crown; they are not merged, or extinguiſhed 
in the crown. 9 Co. 25. b. 1 And. 87. | 

| ; As, 
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As, a fair, or market, with toll, &c. for the king would 
| loſe them for ever, if they ſhould be extinguiſhed. R. Cro. 
A | | | 5 

A park, warren, &c. Cro. El. 592. | | 

If a lieutenant of the king's chace has title by preſcription to 

hunt within the manor of S. as in the purlieu of the chace; if the 
manor. comes to the king, and afterwards is regranted, the liberty 
to hunt there is not extinct. R. Dy. 327. a. S. 


— 


If a hundred is ſevered from the county before the ft. I4 Ed 


3. 9. and afterwards comes back to the crown; it ſhall not be 


extinct. Dub. 3 Mod. 200. £ 

If a liberty to have a ſwanimote court held in his manor be 
granted ; it ſhall not be extinguiſhed, if the manor comes to the 

king, and is afterwards regranted. Fon. 286. | | 

* When an integral part of a corporation is gone, and the cor. 
poration has no power to reſtore it, or to do any corporate act, 
the corporation is ſo far diſſolved that the crown may grant a new 
charter. 3 Term Rep. 199.“ Po = 


(8. 2.) By Surrender. 


A ſurrender of a charter by writing ſhall be void, if it be not 


inrolled. R. 1 Sal. 191. | 1 
Every furrender of their liberties, Sc. does not diſſolve the 
2 Semb. 2 Mod. Ca. 361. | 5 
f 


a ſurrender of a charter be void: a new grant, in confidera- 


tion of ſuch ſurrender, ſhall be alſo void. | 
And if the old members a& by themſelves, after the new 


charter, and by colour thereof; their acts ſhall be good, in reſpect 


of their antient right. R. 1 Sal. 191. 

But, after a new charter upon a void ſurrender, if the old 
members join with thoſe, who have no authority bur by the new 
charter; their acts will be void, tho' the old members are the 
majority. R. 1 Sal. 191. 


(G. 3.) By Forfeiture. 
So franchiſes may be forfeited by breach of the truſt, por 


which they were granted, and perverſion of the end of their grim, 


or inſtitution. - | | 
As, if a leet be diſuſed, and has no officers, or inſtrumcn 
for puniſhment. _ Fon. 283. = | 
So a corporation itſelf may be forfeited, if the truſt upon which 
it was created be broken, and the inſlitution of it perverted. 
Per Holt, Sho. 280. 4 Mod. 58, Shin. 310. | 
So franchiſes may be forfeited by miſaſer, or abuſer, or other 
miſdemeanor in him to whom they are granted. . 
* A judgment of ſeizure qguoſque, againſt a corporation, in 
default of appearance, operates as a final judgment to diſſolve the 
corporation, if they do not appear in the bs term, or the next 
at fartheſt. 2 Term Nip. 568,* ( The 


Id 


5 = 
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*The only uſe of a final judgment in ſuch a caſe, is to ſhew 
the crown's election to take advantage of the forfeiture ; but any 
other matter of record,. ſhewing the election may equally anſwer 
the purpoſe. Id. Id. a 5 | | | 

Therefore a new charter of incorporation granted after that 
time to a new body of men in the ſame place is good, notwith- 
ſtanding a charter of reſtitution be afterwards granted to the old 
corporation; and ſuch charter of reſtitution is abſolutely void. 
Id. Ibid.æx BY” | 


(G. 4.) By the Diſſolution of a Corporation. 


So franchiſes may reſult to the king, or donor, if the body to (G. 4) Y 


whom granted be diſſolved, or extinguiſhed: as, if land be given What 5 
to an abbot and convent, who all die, by which the corporation er 3 
is diſſolved; the land does not eſcheat, but the donor ſhall have ; 
it again. Co. L. 13.6. 2 And. 107. ; 3 
So, if land, or other poſſeſſions are granted to a dean and 
chapter, mayor and commonalty, &c. who are diſſolved. Co. L. 
113.6. R. Godb. 211. 1 Kol. 816.1. 22. : 
So, if a corporation be conſtituted of brethren and ſiſters, and 
all the brethren. die, or all the ſiſters; the corporation is thereby 
dillolved. 1 Kol. 514. J. 40. 8 
So, if a corporation refuſes to continue the election of officers, 
till all die who could make an election : for thereby the corpora- 
tion is diſſolved. 5 
Or. if the king names the head of the corporation, and they 
refuſe his nomination till the body be dead. For. 168. 
So, if the abbot, and all the monks of a convent are deraigned, 
_ relinquiſh their habit and order: the corporation is diſſolved. 
av. 1. 6. | | | 
If a chapel, and all the poſſeſſions thereto annexed, be aliened; 


the chaplain ceaſes; for he cannot be a chaplain of nothing. 


3 Co. 75. a. | | - 

But if a corporation gives an obligation under the common ſeal, 
and ſome of the principal members ſign it, but the words are, 
noverint nos magiſtrum 5 guardian, c. teneri, Sc. by their 
corporate name ; if the corporation be afterwards diſſolved, the 


particular members ſhall not be charged. R. 1 Lev. 237. 


But by a change of the name, or a new incorporation of the , 5-) 
ſame perſons, the old corporation is not extinct, nor the privileges e 
granted to it. | | „ diſſolution. 

So, if a dean and chapter grant their church, and all their 
— ; their corporate capacity continues. 3 Co. 75. 4. 

on. 168. Eu, I 

If a manor, which is the whole body of a prebend, be evicted, 


the prebend continues. 3 Co. 75. 
It by ſurrender, or act of parliament, all the poſſeſſions of an 


| hoſpital are reſumed, the maſter and brethren of the hoſpital 
continue. Dav. 1. 6. l 85 | | 


Vor. IV. 'T 8 6 So, 


— 


. 
Ee OO ä — , , * 


4 4 
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So, if the franchiſes of a corporation are ſeized, or ſurrendered, 
the corporation itſelf continues. Pen Holt, Skin. 311. 
[Judgment of offer againſt mayor and alderman, and their 
deaths before any others are appointed, is not a diſſolution : tho 
they are without magiſtrates, and cannot act, yet a right remain, 
capable of being revived by the crown. Borough of Colchefter . 
Seaber, P. 6 G. 3. 3 B. M. 1866. 1 Bl. Rep. 59 1. 


G. 6.) If a corporation have granted over their poſſeſſions to another, 
hen fran- before their diſſolution, they do not return to the donor. 1. 
chilcsare 1 Rol. 816. J. 10, 20. . | 


by th | 5 1 | 
See Vis Precregative, (D. 30, 53.)—Retorn, (B. 1, bc. 
the cor- i 

— F RANK -F E E. 


Vide Ancient Demeſne, (B.) 


FRANK-MARRIAGE. 
Vide Eftates, (B. 6.) 


FAARND. 
Vide Bankrupt, (C. a, &c.)—Chancery, (2 Q. 5.)—Deceipt, and the 
References there marked. _ | 


FREEDOM. 
Vide Franchiſes, (F. 28, 33, 34.) 
25 F REEH OLD. | 
Vide Abeyance—Chancery, (4 G. 4.)—Cepyhold, (K. 14.—R. 15 
—E/gliſe, (G. 1. —Parceners, (A. 4.)—Pleader, (3 K. 22.)- 
Prohibition, (F. 2, &c.)—Remitter,. (C. 4.) 8 5 
FREIGHT. 
Vide Merchant, (E. 3.) 
FRUTT s. 
Vide Diſmes, (H. 10.) 
GAME. 
Vide Fuftices of Peace, (B. 43, &c.) 


GAMING. 


Vide Bankrupt, (D. 38.) — Juice of Peace, (B. 42.)—Phadr: 
ENS 8 LW an es 


he 


\ 
— 


GAOL AND GOAL ER 
Vide Impriſonment, (A.—B, &c.—F.) 
GAOL-DELIVERY. 
Vide Fuftices, (H.) 


« . . 1 
. ® — * * 2 * 3, 2 2 1 "Y |” nn ay 


GARDIAN. 
(A) Guardian in Chivalry. 


{TY UARDIAN is by the common law, or by ſtatute. 3 Co. 
37-#. | | 


| There are four guardians by the common law: in chivalry, by 
ſocage, by nature, by reaſon. of nurture. 3 Co. 37. b. Co, L. 
= * | | | 5 


If a man had died ſeiſed of lands holden by knight's ſervice, 
the lord had the wardſhip of the land, and the perſon of his 
heir male, till his age of 21 years. Lit. . 103. SE 
And of his heir, if it was a female, till her age of fourteen 
years. Lit. /. 103 8 h | | 
And by the . V. 1. 22. if ſuch heir female was within four- 
teen years at the death of her anceſtor and unmarried, till her age 
of ſixteen years, viz. for two years longer ; but if ſhe was above 


fourteen, or married before fourteen, it remains as at the 


common law. Lit. J. 103. 


If the lord die, his exeeutor ſhall have the ward, till his age 


of twenty-one years. Lit. /. 125. 


By the /. 32 H. 8. 1. which allows of deviſing two parts of 


lands holden in chivalry, the wardſhip of the heir for the other 
third part is ſaved to the lord, i : | 

And if two are joint-tenants of land for life and to the heirs 
of one, who dies; his heir ſhall bs in ward during the life of 
the other. | 6 : | 

So, by the equity of the ſame ſtatute, if land be ſettled to the 
mother for life, remainder to the father in fee, and he dies; the 


lord ſhall have the wardſhip of the heir within age, and not his 


mother. 2 Cro. 40. 5 

Or, to the mother for life, remainder to the father for life, and 

afterwards to the heirs of his body, and afterwards to him in fee. 

R. 2 Cro. 40. | TEES | | 
But if land deſcend to the ſon as heir to his mother, in the 

life of his father, the father ſhall have the wardſhip of the perſon 

of his heir apparent, tho' the lord has the — of his land. 


Co. L. 84. | 
| T 2 | Tho 


os 
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Tho' a daughter be his heir apparent, the father ſhall have the 

wand of her body, and her marriage. R. 6 C. 22. Mo. 738. 

So, if the father marry his daugliter, who is his heir appa- 

rent, and afterwards by a ſecond venter has a fon, he ſhall not 

anſwer to the lord for the * tho' he could not have 
n. 


her marriage after the birth of his ſon. Mo. 739. 

Yet the mother after the death of her huſband ſhall not have 
the wardſhip of his heir apparent, tho' ſhe has land deſcendible 
to him. Mo. 738. Lit. J. 114. | 

So the father ſhall not have the wardſhip of any other than 
his fon or daughter, tho? it be his preſumptive heir. Co. L. 84. a. 

Nor ſhall the father, if he be an alien, attainted, Sc. have 
the wardſhip of his ſon; for then he is not his heir apparent, 
Co. L. 84. 6. | | | | 

But now, by the f. 12 Car. 2. 24. all tenures by knight's fer. 
vice of the king, or 6f any other perſon, and by knight's ſe. 
vice in capite, aud by ſocage in capite of the king, and the fruits 
and conſequents thereof, are taken away and diſcharged. And 


all tenures of honours, manors, &c. held either of the king 


or any other perſon, are turned into free and common focage, 


(B) Guardian in Socage. 


Vr a man die ſeiſed of lands holden in ſocage, his heir with- 


in the age of fourteen years, the next friend of the heit, 

to whom the inheritance cannot defcend, ſhall have the ward- 

' ſhip of the land, and of the heir, till his age of 14 years. 
JJ. 7 | 


And by the f. 12 Car. 2. 24. all tenures are turned into free 


and common ſocage. | | 
And therefore, if the anceſtor Ges 'ſeiſed of lands holden 


in ſocage, the next friend of the heir to whom the inheritance - 


cannot deſcend, ſhall be his guardian. | 
As, if land Qefcend on the part of the father, the mother, 


or next friend on the part of the mother, ſhall be guardian. 


Tit. J. 123. 


Or, if land deſcend on the part of the mother, the father 


or next friend on the part of the father. IIt. J. 123. 
If a woman has two ſons by divers huſbands, and dies, her 
. fon within fourteen, his brother of the half blood thall 


guardian before his uncle. Per 2 F. Ward. cont, Mo. 635. 


Ow, 128. Cro. El. B25. Dub. 2 Jon. 7. | 
If there are three ſons, and the youngeſt dies ſeiſed of lands in 
'ſocage, his heir within the age of fourteen years, the eldeſt 


ſhall be his guardian; for he ſhall be preferred as the molt 


worthy. Co. L. 88. 2. 

So, if a man be a donee in frant-marriage and die, his heir 
within fourteen, the next friend of the part of the mother ſhall be 
guardian; for the mother was the cauſe of the gift, Co. L. mm 

. | ef 
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Yet generally, where there are ſeyeral in equal degree, he 
who firſt ſeizes the heir ſhall be guardian; as, if land be given 
to 4 and the heirs of his body, the next couſin on, the 
of the father, or on the part of the mother, 'who firſt takes 


the heir, ſhall be his guardian, and the friend on the part of 


the father ſhall not be preferred. Co. L. 88. a. 
So, if a man dies ſeiſed of land on the part of his father and 
other land on the part of his mother, the next of blood on the 


of the father ſhall enter into the land on the part of the 
mother, and the, next of kin on the part of the mother into 


the land on the part of the father. Ce. L. 88. a. 

If A. be guardian in ſocage to B. and another 2 his heir 
within fourteen years, to whom B. is next friend, A. ſhall be 
his guardian by reaſon of his ward. Co. L. 88 5. 

There { ſhall be a guardian in ſocage, tho“ the heir be iſſue 
male, or female. Co, L. 88. a. 

Tho he be a brother of other couſin of his anceſtor, 0. L. 
88. a, 


0. $9 Who not. 


But the guardian in ſocage ought to . the next in blood; 
and therefore the next in affinity ſhall be excluded. Co. L. 88. a. 
So every one ſhall be excluded, to whom the inheritance 


by poflibility may deſcend: and therefore, if a man has two 


ſons by ſeveral venters and the youngeſt dies ſeiſed of land 

in borough Engliſh, his heir within fourteen, the eldeſt ſon of 

may deſcend to the unele, and kde bo him. Co. L. 88. 

So, if an infant claims by purchaſe, not by deſcent as heir, 
he ſhall not be in ward. 2 Mad. 176. 

So an infant cannot bs guardian: for account does not « li 

againſt him. Co. L. 88. 5 

Nor an ideot, lunatick, or non cOmpas. Co. L. 88. 6. 


Nor à leper, removed by a writ de leprefo e Co, bbs '* 


88. 4. 
Nor /urdus, circus, and mutus. Co. L. 88. 8 

If the guardian die, his executor or adminiſtrator {hall not 
baye the ward. Yau. 181. 

If a wife being a guardian die, her huſband ſhall not have it, 
tho' he furvive. Co. I. 8 
So a guardian in ſocage — deviſe his wardſhip to ano- 
ther, but the next friend to the heir, after the death of the 
firſt guardian, ſhall have jt. Van. 178, 181. 


L.8 


(B. 3.) What Thing: he mall have. 


Guardian in ſocage ſhall have the cuſtody of the land, and 


body of the heir, till his age of fourteen years. 


T4 -: 7 Ie: I 


_— ſhall it be ae by his outlaws I, or Attainder. C. 
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Leo. 158, 322. Ow, 45. 


for rent upon a leaſe b 


; B. 140. . 


rent as father, and not as lord. Co. L. 84. a. 3 C. 39. 


Nor, the mother by the common 


of his ſon; for he cannot be his heir. Co. L. 84. 6. 4 
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If the heir has a rent-ſeck, common of paſture, or other in 
heritance which does not lie in tenure, the guardian ſhall 
have the cuſtody of them as well as of his land. Cv. L. 87. b. 


(B. 4.) What he may do, 


Guardian in ſocage may take all the profits of the eſtate of 
the heir for his benefit. 3. 75 
So he may make a leaſe of the infant's eſtate till his age of 
fourteen years. 2 Rol. 41.1. 17. 2 Cre. 98. | | 
And upon ſuch leaſe the leſſee may maintain an ejectment. 
2 Rol. 41. J. 17. 22 95 
And acceptance of a leaſe by a guardian by the leſſee of the 
father, is tantamount to” a ſurrender of the firſt leaſe. R. 1 
Sa a guardian may make an admittance, or voluntary grant of 
a copyhold ; for he is Jominus pro tempore. Vide Cepylold, (C. z.) 
So, a grant of a reverſion of a copyhold; tho' it does not fall 
during the nonage. 2 Rol. 41.1. 12. 2 Cro. 99. Vide Coy. 
hold,- (C. 3.) . | CE, 
So a guardian in ſocage may avow in his own name and right, 
im. 2 Cro. 98. TRAP 5 
So he may have treſpaſs, or raviſhment of ward. 2 Cre. gg. 
F.N.B. 140. : 5 : 7 
So an ejectment of ward, for the land of the infant. F. N. 


(C) Guardian by Nature, 


IF a ſon has lands as heir to his mother, which are holden 
I by knight's ſervice, his father ſhall be guardian of his body, 
and ſhall have his marriage, and not the lord; for none ſhal] 
be in ward to another, living his father. Lit. . 114. G. l. 
88. 5. Mo. 738. | 8 V 4: 
And therefore, if the father be lord of the land holden by 
knight's' ſervice, he ſhall have the cuſtody of his heir appa- 


Be the heir apparent ſon, or daughter. Co. L. 84. 4. 3 Co. 38. 

And the father ſhall have the guardianſhip of his heir apparent 
till his age of twenty one years. Semb. Carth. 38 5. 5 Mod. 223. 
But this extends only to the cuſtody of the body and the 
marriage of his heir; for the lord in c4ivalry ſhall have the 
cuſtody of the land. Co. L. 84. a. | | 

So it does not extend to a collateral heir, but only to his 
ſon or daughter, his heir apparent. Co, L. 84. 24. 
So it extends only to the father; for the grandfather ſhall 


not have the wardſhip of his heir Apparent 6 Co. 22.6, 
aw. Semb. 3 Co. 38. O. 


L. $4.6. - | | | SE. 
So, if the father be an alien, he ſhall not have the wardſlup 
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Or, if he be attainted. Co. L. 84. 3. 3 Ce. 38. 4. . 
If the father be outlawed, it ſhall not be forfeited. 3 Co. 39. a. 
Nor ſhall it go to the executor or adminiſtrator of the father. 
Co. 39. a. | | 3 
: — it be granted or diſpoſed by the father to another. 
R. Yau. 180. 95 | „ | 
Soc, if the father be guardian in ſocage, he ſhall have the 
cuſtody of his ſon as guardian, not as father, Co. L. 88. 5. 
So, if the father commits waſt, he forfeits his guardianſhip, 


(D) Guardian by Reaſon of Nurture. 
O the father and mother of an infant, who is not an heir 


O apparent, ſhall be guardian to him, till his age of fourteen 
vears, by reaſon of nurture. $ Ed. 4. 7. 6. 3 Co. 38. 


And by the courſe of the law, the wardſhip is call upon him, 


when the infant has no land. 8 Ed. 4. 7. 6. 
So, after the death of the father and mother, the grandfather 
or great grandmother ſhall have the care of the grandſons and 
grand-daughters. Fl. 1. c. 6. | | 
Sa nepotes & neptes ſunt in poteſtate avi paterni, & co mortus 
recidunt in poteſtate patris. FI. 1. c. 7. But it was agreed, that 
the father or mother ſhould have the nurture of the infant, and 
not the grandfather. Mo. 738. | "Rs 
And the father or mother by reaſon of the nurture ſhall have 
treſpaſs againſt a ſtranger, who takes the infant. Mo. 738. 
[Children have a natural right to the care of their mother; 
and the court will order a grand-father to deliver them up 
to her. Melliſi v. Da Coſta, M. 1737. 2 Ahn, 14. ] 
hut if a rich uncle takes three infant- nieces into his houſe, 
and leaves them large fortunes, and they remain in the houſe 
with one of the executors, the court will nat, on petition of 


their father, order them to be delivered over to him. Hopkin's 


caſe, M. 1732. 3 FP. W. 152.) 
But a ſtranger to the infant cannot be his guardian by reaſon 
of nurture. 8 Ed. 4. 7. 6. | | 
So natus ex filid non erit in poteftate avi ſed patris. Fl. 1. c. 6. 
Gn. &- Bae $7 „„ | 
Guardian by reaſon of nyrture is for the education or go- 


vernance of an infant, who has no other guardian, till his age 


of diſcretion. 8 Ed. 4. 7. 6. | 

And therefore, he cannot detain the infant againſt his guar- 
dian in cAivalry, or ſocage. 11 H. 4. 54. 6. | | 
If he diſcharges the infant out of his houſe, and he binds him- 


If he grants the infant to another, that binds himſelf, and 
he cannot afterwards retake him. Dub. 8 Ed. 4. 7. . 


If he makes a leaſe of the lands of the infant, nothing paſſes 
but only at will; for he has no intereſt in the land. 1 Leo, 158. 


K. Cro. El. 678. : | | | 
| * T 4 1 


ſeif apprentice, he cannot afterwards retake him. 8 Ed. 4. 7. 6. 
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6. 
But if a guardian by reaſon of nurture delivers the infant 
to another for his inſtruction, he may afterwards retake him. 
R. 8 Ed. 4 5.6. oe a N 8 
If he grants the infant to another, he need not ſtay with tlie 
grantee. 8 Ed. 4.7.4. | | 


If there be an action againſt him by the guanine i e 
or ſocage, it will be a good plea to ſay, that he claims only by 


reaſon of nurture, and the other claims as ward, and he 1; 

ready to render him as the court thinks fit. 8 Ed. 4 7. 6. 
So the father or mother ſhall not have the wardfhip of the 

ſon or daughter, by reaſon af nurture, beyond the age of 


fayrteen. 3 Ce. 38. 6. 
(E. 1.) By the 57. 4 U 5 Ph. S M. 


Y the common law there was guardian by chivalry, ſocage, 
nature, and by reaſon of nurture only. Co. L. 86. 4. 


C. 37. 6. a | 
But now by the f. 4 & 5 Ph. & M.8, no perſons ſhall take 
away any — 85 unmarried under the age of 16 out of the 
poſſeſſion, andzagainſt the will, of her father, or of ſuch perſon 
to whom the father by his will, or other act in his life- time, 
ſhall appoint, bequeath, give, or grant the governance of ſuch 
child, Sc. 7 | | 0 . 


And if any ſhall take away ſuch child from the poſſeſſion, 
Oc. againſt the will of the father, or mother of ſuch child, &c. 


And if any ſhall take away and deflour, Qc. ſuch child, 
againſt the will, or unknowing of the- father, if living, or of 


the mother of ſuch child, having the cuſtody, or governance of 


ſuch child, if the father be dead, Ge. | 
And by this act two other guardianſhips are allowed; viz, 
guardianſhips by nature, or by aſſignation. 3 Co. 38. 5. 


And therefore, upon the conſtruction of this a&, the mo. 
ther after the death of the father, ſhall have the guardianſhip 


of his heir, or other ſon or daughter, till it's age of ſixteen 
years. Semb. 3 Co. 39. a. Ts 1 ; 

And this cuſtody is inſeparable from the perfon of the mother; 
on if ſhe marries, it ſhall not be veſted in the huſband. K. 
3 Co. 39. 

So, by the f.4& 5 Ph. & M. 8. the father by will, or other 
act in his life-time, may bequeath or appoint the guardianſhip 
of his child. Seb. per Dyer, that he may. Dal. 74. R. 3G 
39. a. Semb. cont. Vau. 178. | SE 

But the cuſtody of the mother after the death of the father, 
of his heir apparent after 14 till 16, was only for this purpoſ, 


that he who takes her and marries her ſhall incur the penalty ol 


the f. 4 & 5 PI. & M. Semb. 3 Co. 39. a. 
[A baſtard is within this ſtatute. Rex v. Cornforth, l. 
15 G. 2. Str. 1162.) . 


e 


G--A N Þ IF 4 Ne 


(E. 2.) By the St. 12 Car. 4. 


But now by the Fg. 12 Car. 2. 24. the ſather, of age, or under 


age, by deed, or by his laſt will in writing, executed in the pre- 
jence of two or more witneſles, may diſpoſe the cuſtody and 
tuition of his child, or children born, or in wentre /a mere, till 
their reſpective ages of 21 years or leſs time, in poſſeſlion or re- 
mainder, to any, but a popiſh recuſant. 


And ſuch diſpoſition ſhall be good againſt all claiming as 


uardian in wo or otherwiſe. 1 
And ſuch perſon may maintain treſpaſs, or raviſhment of ward 


againſt any who detains ſuch child, and may recover damage in 
uch action for the benefit of ſuch child. 25 


And may take into his cuſtody, to the uſe of ſuch child, all 
profits of lands, tenemeats and hereditaments of ſuch child, and 
his goods, chattels, and perſonal eſtate, and may bring ſuch 
actions as guardian in ſocage might do. | 

[Teſtamentary guardian cannot make a leaſe of infant's lands; 
and ſuch leaſe is abſolutely void. Foe v. Hod fon, T. 33 & 34 
C. 2. H. 1 C. 3. 3 WUlſc 129, 135] ]! : 

The guardian appointed by the /. 12 Car. 2. has the ſame in- 
tereſt in all reſpects as a guardian in ſocage had before, except as 
to the time and mndus habengi. Vau. 179. . 
And therefore, he cannot by deed, or will, transſer the cuſtody 
of his ward to another. Yar. 179, Sc. R. Eg. Ca. 42. 


+ ad part of 


Nor ſhall it go to his executor or adminiſtrator. Yau, 180, 182. 2 Mod. Ca. 


And if the guardian dies, it determines, as if it was never dif. 


poſed, Yau. 185. 5 | 
It a feme guardian marry, the guardianſhip is not transferred to 
the huſband, nor ſhall be forfeited by the attainder or miſdemeanor 
of the huſband, Eg. Ca. 138.t | | 8 
So the ward has the ſame remedy againſt his guardian by this 
act, as there was before againſt a guardian in ſocage. av. 179. 
But the mother cannot by her deed, or will, diſpoſe the cuſtody 
of her ſon, Yau. 180. ns WET | 
If a mother by will appoints a guardian, it is void; and the 
infant (being fourteen) ſhall chuſe a guardian in court. Ex parie 


Edwards, T. 1747. 3 Ahn 519. 


* Neither can the grand-father appoint guardians of his grand 


| ſon; but he may give his eſtate to him on condition that ſuch and 


ſuch perſons be his guardians; and if the father do not ſubmit to 
the will, the court will make the father's oppoſition work a 


torfeiture of his ſon's eſtate, Ambler 306,* . 


So, neither can a man regularly appoint a guardian to his 
natural child; but, if in fact he name guardians, the court will 


_ appoint them, unleſs ſome objection appear to them, without re- 
terring it to the maſter to examine, whois proper io be appointed 


guardian, 2 Lrown. 583, 584.* | 
So, if the father deviſe his land to B, during the, minority of 
his heir for his benefit, this does not amount to a deviſe of the 
cuſtody of the heir. Yau. 184. | | 
. $0, 


ad part of 
Ca. 


my 
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So, if he deviſe the cuſtody of his heir, without ſaying, for 
what time, it will be void for the uncertainty, if the heir was 
above 14. Per. Vau. 184, 5: l | 
Otherwiſe ; if he was under 14; for then it will be good till 
ſuch age. Yau. 184. | „ 1 
do, if a freeman of London deviſe the cuſtody of his ſon, it will 
be void; for by the ,. 12 Car. 2. 24. the cuſtom of Londa is 


- 


ſaved. R. 1 Sid. 363. 


lf there are four teſtamentary guardians of the children of 2 
preſby ter ian, and one. of them has put them to a ſchool, to be 
equcated according to the church of England, the court will not 


order them to be delivered to the other three, Szorke v. Storke, 


T. 1730. 3. . 51.) 
. Guardian by Election. 


CF. 1.) Of the Heir himſelf 


FF a man die ſeiſed of a rent-ſeck, common of paſture, or fuck 


hereditaments as does not lie in tenure, and of no other heredi- 
taments, his heir being within 14 years, the heir having no 
guardian alligned, &c. may chuſe his guardian. Ca. L. 87.6, 
(F. 2.) Of the Court. 


If an infant be of ſuch a tender age, that he cannot chuſe, a 


guardian may be aſſigned to him. 


If he ſue, or be ſued in B. R. or C B. a guardian may be 
aſſigned for him by the court. Yide Pleader, (2 C. 1, 2.) — 
Vide Chancery, (3 R. 1, 2.) 1 85 | 

So, in the :piritual court, it is uſual to aſſign a curator to the 
infant. 2 Jon. 90. And it may be done as to perſonal eſtate. 


2 Lev. 163. 


And the ordinary, when he aſſigns ſuch curator, may take a2 


bond from him for performance of the truſt. Yemb. 2 Lev. 103. 


And the bond may be taken to him and his commiſſary. Dub. 


2 Lev. 163. | | 
[The eccleſiaſtical courts ought not to appoint guardians ex 
officio, without a ſuit inſtituted; for it is breaking 'n upon the 
juriſdiction of chancery; and Semb. that a quo warranto would lie. 
Euck v. Draper, NH. 1747. 3 Athyns 631.) 
89, if the father or guardian do wrong to the infant, any one 
may ſue as guardian to the infant. A. Hard. gb. oO cu 
[A guardian may be appointed by chancery, tho' no ſuit is 
depending. Ex parte Birchell, T. 1754. 3 Athyns 813.] Vid. 
1 Brown, 556, where it is ſaid the petition in ſuch a caſe muſt be 
according to the ſtatute. _ EEE | | 


The court never appoints a guardian to a woman, after marri - 
age. Roach v. Garvan, M. 1748. 1 Vezey 157.] | 


When chancery will appoint, or remove a guardian, Vide in 
Chancery, (3 O. 1, &c.) Fo | | | | 


Hen. cont, 1 Sid. 2 50. 1 | 
So the wife of a freeman is within the cuſtom. 1 Kol. 550. 


+ 
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(G) Guardian by Cuſtom: | 


| Copyhold, (K. 5.) 3s „ 
| | (G. 1.) Orphans. | 


By the cuſtom” of London, the mayor and aldermen of London 


have the cuſtody of every orphan within the city, wiz. when any 
one tree of the city dies, leaving an orphan within age, and not 


married. 1 Ro. 550. J. 340. And cuſtody of the lands and 


goods of rhe orphan was given by the f. 1 K. 2. Rot. Par. No. 
130. R. Hob. 247. * EN „ 
do, by cuſtom within other cities ard boroughs, Adm. by 
the F. 4 &'5. Ph. & MH. 8. : „ | 
And they have the cuſtody of males till the age of 21 years, 
of females till 18 or marriage. 1 Sid. 250. | 
And therefore, the mayor and aldermen of London have the 
government of the body, lands, and chattels of an orphan. 
1 Sid. 280. N od ö 
Tho the land lies out of London, Semb. 1 Sid. 250. | 
Tho' the father deviſe the guardianſhip to another; for by the 
P.4& 5 Ph. & M. 8. and 12 Car. 2. 24. the cuſtom of Lox- 
on, and other boroughs as to orphans, is ſaved. 


Tho” the father at the time of his death did not live in London, 


* 


J. 40. . N he” 
After the death of a freeman of London, the mayor and alder- 


men may ſummon his widow or executor, to appear at a court of 


orphanage, and' give ſecurity to exhibit an inventory. 1 Rel. 
650. J. 45. Hob. 247. | | 


The chamberlain of London is a corporation ſole, able to take 
a bond or recognizance to him and his ſucceſſors, for orphans. 


A. 4 Co. 64. 6. 


And may oblige an executor to give ſecurity for performance 
of the will, and payment of legacies to the orphan. Hob. 247. 


And if the executor or adminiſtrator refuſe an inventory, or 


ſecurity, he may commit him till compliance. 1 Rol, 550. J. 45. 


Hob. 24 


Tho' bs had given ſecurity before to the ſpiritual court to ac 


count. 1 Rel. 5 50. J. 35. Heb. 247. 
And if the executor or adminiſtrator be not a freeman, nor 


lives within the city, chancery will aſſiſt in the ſecurity. Sem, 


Ca. Ch. 203. | | | 
So, if a man agree before marriage, that his wife may deviſe 


2001, which ſhe deviſes to orphans; the court will oblige the . 


* 


huſband to 1 ſecurity for the money, tho' he had given a 


judgment before for ſecurity. 1 Rel. 550. J. 30. 


do they may commit an orphan to the cuſtody of another.” 
Sid. 250, | 45 


So, 


5 8 to guardian, by cuſtom of a manor, for a copy holder, wide 
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0 2.) 
What eſtate | | 
belongs to huted, one third to his wife, another third to his children, and 
the other third part he may diſpoſe of by his will. Sal. 426. 


MA KDIAN 


So, if any one take an orphan out of their cuſtody, he may be 
impriſoned till he produce the infant. R. 1 Sid. 250. 
And it there be a woman tree of the city, or the widow of x 


freeman, the cuitom, if there be ſuch 2 one, ſnall be reaſonable 


as to her. Hot. 247. | | 
Money due to an orphan from the chamberlain of London is x 


debt, and not a depoſit. Ca. CA. 182. i 


And the whole perſonal eſtate, which belongs to an orphan 


_ ought to be paid there, and the chamberlain of London pays in- 


tereſt for it. ide Ca. Cþ. 182. mn | Te: 
So a mortgage in fee thall be reputed part of his perſonal eſtate. 
Ca. Ch. 285. IT Nh - | a 3 
And an eſtate which he had as reſiduary legatee. Ca. Ch. 319. 
Tho! he was likewiſe executor, and had not made his election. 
R. Ga. o.. 1 | 
But land of inheritance is not part of the eſtate of an orphan. 
Nor a leaſe, which attends the inheritance. . 1 Ver. 104. 
2 Ver. 57. ; | | | 


Nor a leaſe to the father, who afterwards purchaſes the fee in 
another name. R. 1 Ye. 104. | 25 


Nor receipts in chymiſtry, phyſic, ſurgery, Sc. 1 Ver. 62. 


at the cuſtom of Lony/21, if a fretman die, the ſurplus of his 
{onal eſtate, after his debts and funerals paid, fhall be diſtri- 


If he has no children, one moiety ſhall be to the wife and the 
other moiety he may diſpate of. Jþid  - 
Or, if all his children are advanced. 2 Fer. 665. 
If er no wife, a moiety ſhall be to the children. Sal. 426. 
Ver. 012. | 5 . | | 
g $0, if his wife be advanced by jointure, Sc. 2 Fer. 665. 
[If a wife is compounded with on marriage, by having a join- 


ture in lieu of her cuſtomary ſhare, the huſband ſhall not be con- 


ſidered as a purchaſer of her thizd, but the orphauage ſhare ſhall 
then be a moiety of his eſtate. Morris v. Burroughs, I. 1737. 


I $75 399-] | 5 | ; 
If he makes no will, adminiſtration ſhall be granted to the wife, 


who after a third due to her by the cuſtom, and another third to 


the children, ſhall make a dividend of the remaining third part 


between herſelf and the children. Sal. 426. ED 

If any child die after the father, before 21 unmarried, it's 
ſhare goes to the other children. 2 Fer. 559. ¼ 

[A child of full age may, in conſideration of preſent advancr- 
ment, bar himſelf of the cyſtomary ſhare. Lockyer v. Savage, 
H. 6 G. 2. Str. 947.] ] | . . 

If the father advance any child in his life-time, he ſhall have 
no part in the diſtribution, except where the father by his will or 
other, writing declares expreſsly, that it was only in part of his 
advancement; and then, if he puts his ſhare into hotchpot, 


_ be ſhall have a proportzon with the other children out of their 


whole 


other 
port! 
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whoſe part. Co. L. 176. 6. 12 Co. 113. 2 Ca. Ci. 116, 117. 


Sal. 426. 1 Ver 216. 2 Ver. 630. 5 | 
If a freeman by will gives 200/. to a ſon, and in his lie- pays 


| him 2001. and takes receipt in full of what was intended him by 


the will, this ſhall be conſidered as an advancement, and be 


f brought into hotchpot. Car v. Car, H. 1741. 2 Atiyns 277.] 
[It a father ſettles 5000/, on his ſon's marriage, on himteif for 


lite, wife for lite, ſon for life, ſon's wite for lite, and then to 
the iſſue of the marriage; if the ſon would come in tor a ſhare, 
he muſt bring the whole 5000. and not the value of his eſtate 
in it for life only, into hotchpot. Weyland v. Weyland, P. 
742. 2 Athyns 632] f . 
And the ſhare of the child advanced ſhall be put into hotch- 

t with the whole perſonal eſtate, and aot with the third part 
due only to the children. Semb. 12 Ce. 113. Cont, 1 Ver. 345. 
2 Ver. 281, 630. | | 


Any proviſion will be an advancement. 1 Ver. 189. cont. | 


unleſs it be upon marriage. Fer, 61, _ | 

[If the children, or the only child of a freeman, are advanc- 
ed in the father's life-time, they fhall be deemed 'FULLY ad- 
vanced, unleſs the quantum of the advancement appears. Faut- 
ner v. Watts, H. 1741. 1 Atkyns 400. Ulliot v. Collier, T. 1747. 
3 Athyns 526. 1 / ezey 15. 1 Wiljon 168. ] | | 


[Advancement in marriage with a firft huſband dead in the | 


father's life-time-is a bar to a ſecond huſband. bid‘! 

[Parol evidence of a father's. declarations of advancement 
ſhall not be admitted; but of a tirit huſband's, or of the 
wife's in his time, it ſhall. 16:d.] | 7 
If the father declares that his daughter is advanced, ſhe is 
not excluded, unleis he fays, to what 'vaiue. 2 Fer. 630. 

And if the value to which ſhe is advanced does not amount 
to her ſhare, if the puts it into hotchpot, ſhe ſhall have her 
whole ſhare. K. 2 Ver. 639. Eg. Ca. 137. 2 


If the father declares by his will, that the money given to 
the daughter was not a full advancement, it is ſufficient, tho“ 


by a ſubſequent will he declares the contrary. R,2 Ca. Ch. 
117. Vide 2 Ver. 631, | 2 5 i $20 

[If a freeman on the marriage of his daughter gives 19,0007. 
and there is a covenant, that if he ſhould give more to any 
other daughter than 10,000/. then he would make his dayghter's 
portion equal to it; and afterwards by will directs, that one 
motety of his eſtate ſhould go according to the cuſtom, and if 
that. does not make 10,0001, for every other daughter, then 
is to be made up out of the other moiety, and the orphanage 
ſhares come to 1700/. more than 10,000/, this is not ſach a. 
contingency as ſhall augment the firſt daughter's portion, for 


tais will could not operate on the orphanage part. Hanbury 


v. Ld. Bateman, M. 1740. 2 ty 63] | 
If a child advanced alterwards dies in the life of his father, 


the diſtribution ſhall be co the ſurviving children, without-regard 


to the dend one. 2 Ca. CA. 114. 


ll 


28; 
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ther, ſhall be taken for an advancement. K. 2 


n a * 1 3 


. „„ 
lf a man makes an executor in truſt, and deviſes his per. 


ſonal eſtate among his ſeven children, and four are advanced 


by him in his life-time, and one dies before the teſtator; the 
children advanced ſhall have their ſhares of this ſeventh part, 
without bringing what they had received into hotchpot. 
Cowper v. Scet, H. 1731. 3 P. V. 119.] . 

If the father ſettles an inheritance upon any ſon, tho' he ſays, 
for his advancement, he is not excluded from a ſhare of the 
perſonal eſtate. 2 Ca. Ch, 160. 1 Ver. 181 1 ; 

So, if the father ſettles an inheritance upon a daughter co- 
heireſs. R. 1 Fer. 181, 216, | 1 1 

[Yet if a freeman by will charges 1 5001. on his real eſtate for 
his daughter, and gives her a ſhare of his perſonal eſtate, the 
may not take the ſum charged on the real eſtate, and alſo clain 
an orphanage part, but muſt abide entirely by the will, or by 
the cuſtom. Cowper v. Scot, N. 1731. 3 P. V. 119.] 

If a daughter marry in the life of her father againſt his con- 
ſent, and he is not regonciled before his death, ſhe ſhall loſe 
her portion. R. 1 Yer. 354. 3 ng 

If the father by his will declare his ſon advanced ſo much, 
proof of more ſhall be allowed. Semb. Eg. Ca. 137. 

If there be no wife, the whole ſhall be divided among the 
children. 2 Vent. 341, viz. a moiety by the cuſtom, and 
moiety by the ſtatute of diſtributions. Sal. 426. h 

And if any child die within age, his part ſurvives to the 


others. 2 Vent. 341. R. Prec. Ch. 537. . 
If any child have a ſon and die in the life of his father, the « 
other children ſhall have the whole, and the ſon of the deceaſed F 
child ſhall have nothing. Sal. 426. For grand-children are not 5 
within the cuſtom. R. 1 Yer. 397. Eg. Ca. 137. 2 She. 407. : 

It the father ſettle an eſtate of inheritance in his life-time : | 
upon his ſon, he ſhall have a ſhare of the perſonal eſtate, with- lie 
out putting the value of the land to hotchpot; for land is not thi 
tzken as an advancement within the cuſtom of the city. 2 Ca, | 75 
CI. 118, 160. 1 Fer. 345. 2 Fer. 754. | B 

Tho' the father covenant to lay out ſo much in the purchaſe fath 
of land for his ſon, which is purchaſed in his life-time. |. 
2 Ca, Ch. 118. 1 Fer. 345. Ee Who 

{If 4. on his marriage with the daughter of B. has an eſtate ys 
in Jand ſettled on him, the purchaſe-money whereof is included F Fa 
in a receipt which he gives for his wife's fortune, it ſhall be con- 90 


ſidered as money, and brought into hotchpot. Morris v. 6 
roughs, H. 1737. 1 Atkyns, 399-] 25 

If an only child be advanced in part, he ſhall have the 
whole ſhare of the children, without putting his part recelvc 
into hotchpor, which extends only to children, not to the wik 
Sel. 426. Semb. cant. 2 Lev, 130, For there it is ſaid, tha 
a voluntary ſettlement upon a ſon will be fraudulent upon the 
cuſtom by which the wife claims. Ch. R. 16.4 Acc. 2 / 


234, 629 630, M5 | 3 
But any ſum given in money to a ſon or daughter by the | 
Ge. Ch. 11 
o _— 


* 
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[Sums, however ſmall, if given as advancement, muſk be 


brought into hotchpot, but petty ſums given as preſents ſhall not. 


Morris v. Burroughs, H. 1737. 1 Athyns 399.) | 
[So ſmall ſums given occaſionally, or maintenance-money or 


allowance, at the univertity or travelling, ſhall not be deemed 


part of child's advancement, it is only education; nor money 


given with him as apprentice. Hender v. Roſe, T. 1718. 3 V. 


W. 317-] | 

lt a freeman has two daughters, A. and B. On A.'*s mat- 
riage he gives 2000/., and a bond for 2000). more at his death, 
and afterwards gives 428/, to buy a houſe, which is done; and 
B. marries without his conſent, but he is afterwards reconciled, 
often ſtays weeks with her, and gives her preſents from time to 
time to about 5ool. but no advancement; A.'s 2000/. and 
2000). ſhall be brought into hotchpot, but not her 4281. nor 
B.'s zool. Hume. v. Edwards, H. 1746. 3 Atrkyns 450.] 

[A gold watch or wedding clothes are no advancement, nor a 


gitt of gol. in money, where the orphanage ſhare is conſider- 
able. Elliot v. Collier, T. 1747. 3 Atkyns 526. 1 Vezey 15. 


1 Wilſ. 168.] | 


[Conſent to a daughter's marriage does not bar her; it muſt 


appear under his hand quantum he has advanced her, Jbid.] 

(If a father maintains his daughter, after her huſband's death, 
his executor ſhall-be conſidered as a creditor for ſo much as that 
maintenance deſerved, which ſhall be deducted out of the daugh- 
ter's cuſtomary ſhare. 1b4id.J = 

But buying an office, tho' but at will, or a commiſſion, are 
advancements. Norton v. Norton, M. 1692. Rawlinſon v. 
Hutchins, 3 P. V. 317.) | ES 

[If ſome years atter the marriage of a freeman's ſon, the pa- 
rents on both ſides meet, and agree to advance 200. a- piece to 
lie by till they can purchaſe a commiſſion in the army for him ; 


this is a marriage-portion and bars him of his orphanage part. 
Hearne v. Barber, H. 1744. 3 Athyns 213.] 


But he 1s intitled to his ſhare of the teſtamentary part if his 
father die inteſtate. 14ig.] hs : 

[Fudd's Lato does not make money advanced a bar, unleſs it 
is an advancement on marriage. /bid.] | 

So, a term for years aſſigned to a ſon by the father. Semb. 
2 Lev. 130. | 


So a gift or preſent after marriage ſhall be taken in hotchpot, 


tho” they are no advancement to bar from a ſhare of the perſonal 
eſtate. 1 Ver. 61. 


A legacy tor mourning goes out of the legatory part. 2 Ver. 


240. | 

So, a deviſe to a truſtee for a daughter. 2 Ver. 754. : 

[1f a loſs happens ina freeman's hens by the inſolvency of the 
executor, it ſhall be borne wholly out of the teſtamentary part, 
and not out of the cuſtomary. Redlia v. Brafier, T. 1 G. in 
Can. 2 Ld. Raym. 1328. ] „ 


When an orphan attains his full age, he ſhall have his propor- 
ton with cuſtsmary intereſt. 2 Vent. 341. 


Or, 
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2 Vent. 341. R. Ca. Ch. 182. | 


the orphanage part, and leaves the father's eſtate as if never 


| EY — ' 
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Or, if it be a woman, when ſlie marries. 2 Vent. 341. 

Tho' the woman die after marriage before the age ot 21 years. 
R. 1 Ver. 89. 8 | | 

So an orphan ſhall have his ſhare, tho' his father die within 
the province of York; for the cuſtom of London ſhall be preferred 
to the cuſtom within the province of York. 2 Ver. 48, B2, 111, 
Vide Chancery, (3 D. 3.) | | . | | 

So an orphan after 21 may diſpoſe of his orphanage part, tho' 
it be not received; but not before 21. Pr. Ch. 537. | 
And if he die inteſtate, it ſhall'be diſtributed according to the 


\ 


A. 22 & 23 Car. 2. c. 10. Pr. Ch. 537. 


So, if he die within age, tho' his orphanage part ſurvives to 
the other orphans, if he has any part by the death of another or- 
phan as ſurvivor, that ſhall be diſtributed. II. 

But before recovery or receipt by an huſband of the ſhare of 
his wife, who was an orphan, the intereſt does not veſt in him. 


And he cannot diſpoſe of it by his will. R. 2 Vent. 341. 

And if he gives it to the wife in compenſation for lier dower, 
his wife ſhall have her dower, and likewiſe the money due to her 
us an orphan. R. Ca. Ch. 182. 

[If huſband and wife, ſhe being under age, covenant before 
marriage, in conſideration of her portion, to releaſe her orphan- 
age ſhare; if the father dies in the huſband's life, he 1s barred of 
any cuſtomary ſhare in right of his wife; but if the huſband 1s 
dead, the articles would not bind the wife, and ſhe would by 
ſurvivorſhip be intitled to the cuſtomary ſhare, as a cieſe in action 
not recovered by the huſband. Metcalfe v. Ives, T. 1737. 
1 Atk. 63.] | Fs : 5 5 

[And this covenant of the huſband ſhall be conſidered in equity 
as actual releaſe, and ſo an extinguiſhment of the wife's right to 


charged with it; and therefore muſt be conſidered as part of his 
general perſonal eſtate, and not go wholly to his executors a 
part of the dead man's ſhare. Bid. 5 
If the huſband deviſe a leaſe, books. Sc. the wife by cuſtom 
ſhall have a moiety of the ſpecific legacies, and likewile of the 
other perſonal eſtate. XK. 2 Yer. 110. > 
And the ſpecific legatee ſhall have no recompence out of his 
teſtamentary part. K. 2 Fer. 111. - | 
$0 a ſettlement by a freeman in truſt for himſelf for life, and 
afterwards to his grandchildren, will bea fraud upon the cuſtom. 
is, 635. - ; 7 ; 
Otherwiſe, if he makes a gift to his grandchildren in his life 
time. 1 Ver. 612. | | 
Or purchaſes land in his life-time. 2 Yer. 612. 
Or gives the whole to one daughter in his life-time. Did. 
So a voluntary fettlement, by a freeman, of a term, does not 
bind his wife. K. 2 Lev. 130. 2 Ver. 98. 85 5 
So a father freeman of London cannot by his will diſpoſe of his 
perſonal eſtate to the prejudice of the cuſtomary part of his chil- 
dren, and wife. 1 Lev. 227. R. 1 Ch. R. 84. rl 
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If a freeman of / ondon deviſes no more than his teſtamentary 
part, his children {hall have both their legacies and their cuſtomary 
ares; but if he deviſes his whole eſtate they muſt make their 


election. Wilſon v. Philips, P. 1725. Bunb. 195.0 s 


[If the daughter of a freeman has 10,000). legacy left her by 
her father, on condition that ſhe renounce her orphanage part, 
aud being told by her brother ſhe may make her election, to have 


an account of the father's eſtate, and have her orphanage part, 


ſhe declares ſhe will accept the legacy, and executes a releaſe ; 
yet if the orphanage part is greatly ſuperior, it ſhall be ſuppoſed 
he did not rightly underſtand it, and the releaſe may be ſet aſide. 
Puſey v. Deſboverie, T. 1734. 3 P. V. 315.) | 

[If a freeman by will diſpoſes of all his eſtate, orphanage and 


teltamentary, and fome of his children abide by the cuſtom, others 


Ly the will, the ſhares of the latter ſhall not go among the other, 
but ſhall accrue to the teſtator's eſtate, and go according to the 
will. Morris v. Burrows, T. 1743. 2 Attyns 627.] 

Nor can he by will direct, that the ſhare of the infant ſhall not 
ſurvive, if he dies within age. K. Wild. cont. 2 Vent. 341. | 

Or, that if the infant die within age, his ſhare ſhall go to an- 
other. K. Ca. Ch. 199. 2 Vent. 341. | | 

[A freeman cannot deviſe either the orphanage part or the con- 
tingency of the benefit of ſurvivorſhip, among orphans z nor can 
an orphan deviſe his orphanage part, nor the part which accrued 
by {urvivorſhip ; but ſuch freeman may by will give his children | 
legacies inconſiſtent with the cuſtom, and then they muſt make 
their election, to abide by the will, or by the cuſtom ; but they 
cannot abide by the will in part, and have the benefit of the cuſ- 
tom alſo. Harvey v. Deſbouverie, T. 9 G. 2. C. T. T. 130.] 

Yet he may direct by will, that if they all die, the ſurvivor 
ſhall have their ſhares. R. 1 Lev. 227. but Lev. makes a quere. 

So, if an huſband, being an orphan, marry a woman with a a 
portion, and die within age, the wife ſhall not be relieved for 


ny part of the portion of her huſband, which by the cuſtom ſur. 


vives. Semb. 1 Ch. R. 26. | 
So, if the huſband ſettle an eſtate upon his wife in lieu of her 
cuſtomary part, he may diſpoſe of it. R. 1 /er. 6, | 
[If a woman before marriage with a freeman, accepts of ſettle- 
ment to take effe& after his death of part of his perſonal eſtate, 
(without taking notice of cultom of London) ſhe is thereby barred 


- her cuſtomary part, Lewin v. Lewin, M. 1727. 3 P. 
15. 5 Re | | 


lf a wife was divorced a menſa et thoro for adultery, ſhe for- 


feits her right to her moiety, and widow's chamber, tho? intitled 
2 by cuſtom of London. Pettifer v. Jama, T. 1717. in Sc. 
unb. 16. | | | 
It the huſband acknowledge a judgment without conſideration, 
to ſecure money to be paid after his death; this does not prejudice 
lis debts upon ſimple contract, nor the cuſlomary ſhare of his wife 
or children, but ouly his W R. 2 Ver. 202. 


You V. „ 


8 A 1 D 1 AN, 


the inheritance, is not part of his perſonal eſtate within the cuſ- 
tom. 2 Per. 57. = : | | 
The cuſtom ſhall not be eluded ; and therefore, a ſettlement in 
fraud of the cuftom ſhall be avoided. Eg. Ca. 137. 
[If A. having three children of age, and two under age, enters 
into agreement ſigned by him and the three of age, that if he takes 
up his freedom of London, they releaſe and diſclaim all right to 


his perſonal eſtate as freemen's children, it is void. Morris v. 


Burroughs, H. 1737. I Aikyns 399. | 
[If a freeman, for love and affection, without pecuniary conſi- 


deration, makes a ſettlement, but ſtill keeps poſſeſſion and re- 


eeives the rents, the property continues in him, and is fubject io 


the cuſtom. Smith v. Fellows, M. 1740. 2 Aikyns 62. | 
[If a father obliges a fon, merely for maintenance, and not for 
advancement in marriage or trade, to releaſe his right to the or- 
phanage ſhare, ſuch releaſe is void; and even tho” he had in his 
life given him ſmall ſums, to the amount of 3 or 400¼. Heron v. 
Heron, P. 1741. 2 Athyns 160.] | 

(If a freeman affigns over to truſtees a leaſehold, reſerving to 
himſelf an eſtate for life, the truſt to commence after his death, 
It 18 a fraud on the cuſtom, and the aſſignment ſhall be cancelled, 
and the premiſſes and profits ſince his death deemed part of his 
perſonal eſtate. Smith v. Fellows, T. 1742. 2 Alkyns 377. 

[If a freeman, ſeveral years before his death, purchaſes a leaſe- 
hold for 4o years, in the joint names of himſelf and wife, it is a 
fraud on the cuſtom, and the eſtate ſhall be applied as the reſt of 
his eſtate. Coomes v. Elling, H. 1747. 3 Athyns 676.] 

But had it been given to truſtees to the ſeparate uſe of the wife 
in poſſeſſion, it had been good. Semb. Ibid.] 5 

[The funerals of a child dying after the father, ſhall be paid out 
of its orphanage ſhare. 55 

[If a freeman aged 72, ill of the gout, and two days before his 
death, by deed of ſame date with will, aſſigns part of his perſonal 
eſtate to truſtees to the ſeparate uſe of his daughter, and that ſhe 
ſhall not have power to give it to her huſband, (whom ſhe had 
married without conſent, but father is reconciled,) and does not 
deliver the decd to his daughter, it is a teſtamentary diſpoſition, 
and a fraud on the cuſtom, and may be diſputed by the huſband; 
but he muſt make a ſettlement, even if there is proviſion for the 
wife before. Tomlynt v. Ladbrook, T. 1755. 2 Vezey 591. 

* By . 11 G. 1. c. 18. /. 17. any perſon becoming free of the 
city, after iſt June, 1725, may diſpoſe of his perſonal eſtate, to 
ſuch perſon or perſons, and to ſuch uſe and uſes as he ſhall think 
fit; unleſs he ſhall before marriage agree by any writing under 
his hand, in conſideration of his marriage, that his perſonal eſtate 
ſhall be ſubje& to the cuſtom, or unleſs he ſhall die inteſtate; 
and the perſonal eſtate of ſuch perſon ſo making ſuch agreement, 
or ſo dying inteſtate, ſhall be ſubje& to and be diſtributed and 


diſtributable according to the cuſtom of the city.“ Tue 


So a term for years taken by a freeman upon his purchaſe of 


of - the mayor and 8 . an 1 to WE” for (6. 3.) 
of, maintenance, in proportion to their eſtate, D. 2 Vent. 341. Allowance 


And at their age, or marriage, their eſtate with intereſt is paid a Phan or- 
to the orphans. 2 Vent. 341. 


Fm . e cuſtom of London, the . and aldermen have che (G. 4. 
bes care of the marriage of every orphan within their cuſtody, _ Marriages 
_ And if any marry ſuch orphan within the age of 21 without 


their. licence, they ſhall be fined according to the quality and por- 

tion of the orphan, and committed to Newgate til payment. R. 
: a Lev. 32. 

jt Or, at leaſt, ſhall give bond for the — 


7 Tho' the eſtate of the huſband deſerves a larger portion than 
: the orphan had. 
557 And it is ſufficient to ſay, that he married ſuch an one being an 
8 orphan evithout aſſent, tho* it is not ſaid, that the marriage war 
. within the city. R. 2 Lev. 32. 
0 Tho it is not ſaid, ht he bad not a reaſonable excuſe for it; for 
that ſhall not be e unleſs it be ſhewn. R. 2 Lev. 32. 
to Tho? it is not ſaid, hat he took her out of the cuflody of the 
ith, mayor and aldermen ; for ſhe is in their r whereſoever ſhe i. 
ed, N. 2 Lev. 32. ' 
i | 
; (H) Remedy by a Guardian. 
Ce 
hs (H. 1.) Right of Ward. 
t 0 
I. tenant in chivalry die in the homage of the lord, and a 
viſe ſtranger enter into the land, or take the body of his heir 


within age, the lord may have writ of right of ward. F. N. 
out B. 139. B. 
And he may have it for the land and body together, or for the 


» his land, or body by itſelf. F. V. B. 139. C. 
onal ih So the lord paramount may have i it for the land and body of the 
| ſhe neſne. F. N. B. 139. E. 
had Or, the lord by reaſon of ward. F. V. B. 1 30. B. 
not So a guardian in ſocage may have right of ward for the land 
ion, and body by reaſon of ward. F. N. B. 139. H. 
nd; S8o he al have right of ward for the body in his own right. F. 
the N. B. 139. H. 

But a guardian in ſoc ze ſhall not have right of ward for the 
the land; for he is only bailiff to his ward for the land, and has no 
, to right to the land. F. N. B. 139. H. | | 
hink Right of ward may be ſued by juſtices in the county, or in "nl 
nder C. , „ 1 
ſtate If it be ſued by juſtices, the plaintiff may remove it by pone into —_— 
ate; C. B. without cau e, and the defendant with cauſe, as in replevin. "nl 
nent, F. N. B. 139. G. Ml! 
and By the /. Mert. 20 H. 3. 6. in right of ward the plaintiff ſhall 

recover valorem maritagii, and the defendant ſhall be impriſoned 
Tue till he ſatisfy the plaintiff for his default, and the king for his 


| "—_ 2 Inſt. 90. 
.U2z 


G AR DIA xX. 


(H. 2.) EjeQment of Ward. 5 


So, if a guardian be ouſted of the body and land of his ward, 
he may have a writ de ejeftione cuſtodie. H. N. B. 140. 
Or he may have an ejectment for the land only. F. N. B. 


140. A. 
And a guardian in ſocage ſhall have a writ de e Er cſi 


_ for the land, as well as a guardian in chivalry, B 1 
So, a grantee of the ward. F. N. B. „ 


| (H. 3.) Raviſhment of Ward. 
So, by the fl. W. 2. 35. a guardian in chivalry may have a 


ravidhment of ward, if any one takes the body of his ward, 


2 [nft. 439. 
80 a guardian i in ſocage, by the equity of W. 2, 24. ac 


gives a writ in confimili caſu, ſhall have a raviſhment of ward. 
2 Inf. 439. F. NM. B. 140. D. 


So every anceſtor, male or female, ſhall have a 1 of 


Ant him, who wrongfully takes an heir apparent, male 
ws uh R. 3 Co. 38.86. ar * | 
8s an executor ſhall have it for a ward, which was taken out 
of the poſſeſſion of his teſtator. 11 H. 4. 55. a 
But it does not lie by a father, for taking and marrying his ſon 
after his full age; for then he may marry . the — of 


his father. R. Mar. Pl. 8. 
(H. 4) luformation. 


So, by the /. 4 E Ph. & M. 8. if any above fourteen convey 
away any woman child unmarried under ſixteen, out of the poſ- 


ſeſſion and againft the will of her father, mother, or ſuch perſon 
as ſhall bave by any lawful ways or means the order and govern- 
ance of her, except it be by or for the mafter or guardian of ſuch 
woman child, &c. he ſhall ſuffer two years imprifooment 12 


out bail. 
And if any woman child above twelve and under ſixteen, con- 


ſent to a contract of matrimony with any, who ſo takes her away | 


4 the will, or unknowing of her father, or, if he be dead, 

mother, having the cuſtody or governance of her, the next 
of her kin, to whom the inheritance ſhould deſcend after her de- 
ceaſe, ſhall enjoy all her lands, tenements, c. ſhe had at the 
time of ſuch aſſent, during the life of him who 10 contracts ma- 
trimony with her. 

An information lies upon this Latute i in B. R. as well as in 
the ſtar - chamber, or before juſtices of aſſiſe. R. 2 Lev. 179. 

And an information lies, where the woman taken has a real 
eſtate, tho? no goods. R. 2 Lev. 179. 

But it ſhall not be within the ſtatute, if the ſon of B. to whom 
the mother entrults the care of her _— marries her i + 2 

pu 
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pick manner, - without the pity of the mother. Sem. 


3 Mod. 85. 
Or, if he does not uſe force or craft to compaſs: the marriage. 


Semb. 3 Mod. 169. 


Or, if the mother aſſent at any time, tho' ſhe afterwards 
diſagree. 3 Mod. 169. 
So, an information lies againſt any perſon, who takes out of 


another's cuſtody, and marries his daughter and heir. R. 1 Sid. 
387. 1 Lev. 257 Cro. Car. 557, * Dub. 5 Mod. 221. 


Carth. 385. 
(H. 5.) Treſpaſs. 


So, by the common law, treſpaſs lies n him, who takes, = 


detains, or marries his ward. 2 Inf. 

So ee lies by every anceſtor male, or female, againſt him, 
who wrongfully takes the heir apparent. R. 3 Co. 38. 6, 

By a — 4 or mother guardian by reaſon of nurture, againſt 
a ſtranger, who takes the infant from them. R. Mo. 738. 

And in an action upon the caſe by a father for the marri 


of his fon and heir, it is not neceſſary to ſay, that he is within 


age. Sti. 2 16. 


Nor, cujus maritagium ad ipſum pertinet; for it belongs to A | 
by law, R. Sri. 216, 217, 303. 
But treſpaſs does not lie for taking and carrying away a ſon or 

daughter who is not heir. N. Cro. El. 750. a 
Nor, for a battery, or impriſonment. R. Co. El. 55, 770. 


Nor an action 1 the caſe for the cr of his heir, 


being his apprentice, wy he became decrepit, and the father 
loſt his marriage: for the loſs of the marriage of an heir is not 


a cauſe of action, except where he is taken and married by a 


ſtranger. R. Cro. El. 55. 
Nor, for the defamation of his daughter, whereby the father 


loſes her marriage. Cro. El. 770. 


So an action hes by the father for the marriage of his ſon and 


heir, after his full age. Jon. 441, 412, 
Cl. 6.) Intruſion of Ward. 


If the a himſelf, during his nonage, had entred upon 
the land, and ouſted the lord, he might have a writ of intruſion 


of ward againſt him, F. N. B. 141. A. 
And it lies after the full age of the ws as s well as during 


his nonage. F. N. B. 141. E. 
(H. 7.) Faure Maritagii, 


80, if the heir had married himſelf without the aſſent of the 


lord, after . marriage tendered to him, the lord 3 | 
| ave 
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have a valere maritagii for the value of the marriage. F. N, B. 
141. D. F. G. sf | 
SS | | | 
For more concerning Guardian, Vide Accompt, (A. 2.—E, 3.)— 
Chancery, (3 O. 1, &c.)—Copyhold, (K. 5.)—Prerogative, (D. 
26, 237,)—Prohibition, (G. 20.) aft, (F, ke -:: 


GARNISHMENT. 
Fide Abatement, (I. 30.)—Attackment.—Pleader, (2 X. 8, &c.) 


GARRANTY. . 
(A) Warrantp;z by what TAlords it ſhall be. 


warranty is a covenant real annext to lands or tenements, 
A whereby a man and his heirs are bound to warrant the 
ame lands, and to render in value, if they are evicted by a 
former title. Co. L. 365. a. | = 

Warranty is expreſs, or implied. Co. L. 365. a. 

No word in law makes an expreſs warranty, except the word, 
warrantizo. Lit. ſ. 733. ET OT 

But a feoffment by the word, dedi, implies a warranty to the 
feoffee and his heirs, during the life of the feoffor. Co. L. 384. a, 

And before the ,. quia emptores terrarum, 18 Ed. 1. 1. If a 
feoffment was by dedi, tenendum of the feoffor and his heirs, the heirs 
as well as the feoffor himſelf were bound to warranty in reſpect of 
the tenure. Co. Z. 384. a. : „ ; 

So, in an exchange, the word, excambium, imports a mutual 
warranty. Co. L. 384. a. 5 | | 

So, in apartition, it is implied that the one warrants the other, 
Co. L. 384. a. 8 | 

So, in homage aunceſtrel, the lord is bound to warrant his 
tenant, Co. L. 384. a. | | 

So, if a gift in tail, or leaſe for life, be by or without deed, 
2 rent, the donor, or leſſor, is bound to warranty. Co. E. 
384. 6. | mo 

So, if the heir aſſign dower, he is bound to warranty. Co. I. 
384. 5. 2 Kol. 735 5 : 

But, conceſſ, does not imply a warranty. Co. L. 484. 4. 

So, dedi, in letters patent of the king, does not import a war- 
ranty; for the king is not bound to warranty except by expreſs 
words, 2 Inft. 269. | Pa. 

So a grant, cum clauſuld warrantiz, theſe words do not create 
a warranty. 2 Rol. 739. I. 17. 

What words make a covenant expreſs, or in law. ide Coves 
rent, (A. , &c.) | | | | 


; 
( 
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dq) Wlho are bound by a Warranty, 


AN expreſs warranty never binds the heir to a warranty, unleſs 


he be named: as, ego & heredes mei warrantizabimus, c. 
Co. L. 383. 6. 384. 5. „„ | 
But an exchange, partition, homage auncefirel, which are war- 
ranties in law, bind the heir to warranty. Co. L. 384. 4. 


So, if a father and his heir apparent join in a warranty, the 


heir is doubly bound, by his own warranty and as heir to his 
father. R. Mo. 20. . SH, ; h 


If two join in a warranty, and the one dies, the heir and the 


ſurvivor. may be vouched. Mo. 20. | 
Or the ſurvivor alone may be vouched, at election. Mo. 20. 


(C) To whom a dt arranty extends. 


IF a man warrants land without ſaying to whom, jt ſhall be in- 
tended to the feoffee. Co. L. 383. 5. 
If he warrant to B. without more; this extends only for his 
life, for default of the words, his heirs. Co. L. 47. a. 384. 6. 
Tho” he warrant to B. againſt him and his heirs. Cro. El. 602. 
| So, if a man warrant, without ſaying, for him and his heirs, it 
will be a warranty for his life only. R. Cro, El. 602. 
But if a man warrant to B. and his beirt, the warranty extends 
to the heirs. Vide Co. L. 47. a. = : 
So, ded, extends to the feoffee and his heirs, during the lif 
of the feoffor. Co. I.. 384. a4. | _ 
So an exchange, partition, h»mage auncęſirel import a warranty to 
the party, and his heirs. Co. L. 384, 4. „ 
So, if there be à feoffment 4% A. and his heirs, and a warranty to 
him, in forma pradidta, that extends to his heirs. Co. L. 385. 6. 
80, if a warranty be % A. and his heirs, it ſhall be general 
againſt all perſons, tho' it does not ſay, againſt all perſons, R. 
2 And. 118. i | | 


So, if a man warrant to B. his heirs and q/igns, this extends to all 


aſſigns and their aſſigns Yoftes quoties, for ever. Co. L. 384. b. 
| If, to A. and B. & ecorum haredibus & affignatss, it extends to 
an aſſignee of the heir of the ſurvivor, &c. Co. L. 384. 5. 
So it extends to an aflignee of part of the land. Co. L. 385. a. 
So it extends to an aſſignee by parol. Co. 385. be 
So, if a fcoffee makes a gift in tail, or a leaſe for life, remain- 
der in fee, the donce, or leſſee may vouch as aſſignee ; for his 
eſtate and the remainder make but one eſtate. Co. L. 385. a. 
If there be a feoffment to A, and B, and A. aſſigus his part, B. 
might vouch for his moiety. Co. IL. 385. a. | 


If there be a feoffment to three, and one releaſes to the two 8 


others, they may vouch. Co. L. 385. a. | | 
If there be a feoffment to A. who enfeoffs B. who re-enfeoffy 


| the heir of A. he may . Co, L. 385. 5. 


But, | 


"_ 
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But. generally, a warranty does not extend to e unleſs 
they are named. Co. L. 384. 6. 

It there be a feoffment to A. and B. their * and Mens, and one 
of them aſſigns, it does not extend to ſuch aſſignee. Co. L. 385, b. 

So a warranty to one, his heirs and aſſigns, does not extend to 
an aſſignee of part of the eſtate ; as, if the feoffee makes a gift 
in tail or a leaſe for life, the donee or leſſee is not an aſſignee, 
but. he may vouch his donor or leſſor, and ſo take advantage of 
the warranty. Co. L. 385. 4. . 

So, if the donee make a feoffment, the feoſſee cannot vouch as 
aſſignee, but muſt vouch his feoſſor. Co. L. 385. a. 

If there be a feoffment to A. who cufcofls B. who re-enfeoffs 
A. he or his heirs cannot vouch ; for he canuot be aſſignee to 
himſelf. Co. L. 385. 5. 

Vet by an exchange. or feoffment with the word, dedi, the 

aſſignee may rebut, tho he cannot vouch, Ce. £. 384. b. 

So, if there be a feoffment with warranty, without ſaying, 1 
the aſſigns, yet an aſſignee, or any tenant of the land may rebut, 
Co. L. 38 

So, i a diſſeiſor, abator, intruder, 0c. cannot vouch or have 
a warrantia charie, becauſe he has no . yet he may rebut. 
Co. L. 385. a. 


So cefluy que uſe may rebut, tho“ he comes in the oft R. 


Sal. 685. 


But a man who claims paramount, and not under the warranty, 
cannot vouch, or rebut : as if a feoffment be to two brothers, 
with warranty to the eldeſt and his heirs, who dies without iſſue; 
the youngeſt cannot vouch 5 * for he does not claim as heir, 
but by the feoffment. Co. L. 385. | 

If there be a gift in tail wit 8 to the donee, his heirs 


and aſſigns, who makes a feoffment and dies without iſſue; the 
 feoffee cannot vouch, or rebut, for the eſtate to which the warranty 


was. _—_— is determined. Co. L. 38 5: a. 


When a covenant binds or aitiads to heirs or aſſigns, Pi ids 
Covenant, (B. 1, &c-—C. 1, c.) 


ee eee 


WI RRANTY may be created by any conveyance of lands, 
tenements, or hereditaments ; as, by fine, feofment, Sc. 
. 371, . 
Db in tail, or leaſe for life. Co. L. 371. 
ne fur grout and render. Carth. 141. 


805 by releaſe or confirmation, which enlarges the elle. Co. I. 


371, 385. a. 
So, tho' the releaſe or confirmation paſs no eſtate or right,: and 


the releaſor has nothing in the land. Co. L. 371. l. 385. a 
And ſuch releafe; Qc. is ſufficient for a * to the aſſignee. 
Dub. Co. L. 371. b. Acc. Co. L. 385. a. 


80 
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80 a warranty in law may be. created by will: as, if a man 


by his will devite land in tail, or for life, rendering zent. Co. 


- * 1 


L. „. | | 5 
Gur an expreſs warranty cannot be created without deed. 
Co. L. 306. ob te 8 
Aud therefore, a deviſe in fee with warranty; the warranty 


is void, for a will is no deed. Co. L. 386. a. 


(E) To what Eſtates annexed. 


warranty may be annexed to all eſtates of freehold or 
inheritance, which paſs by livery. Co. L. 366, a. 


do, to eſtates incorporeal which lie in grant; as, advowſons, 


rents, common, effovers, Sc. Co. L. 366. a. 

Tho' the rent, Sc. be newly created, and was not in e 
before; for tho' there cannot be a prior title to the rent, 
there may be to the land, by eviction whereof the rent will 
be loſt. Co. L. 366. a. - | 


So, if a rent newly created be given in exchange for land, 


or for owelty of partition, the warranty in law extends to it, 
Co. L. 366. a. | | 


* So, if a rent-ſeck be releaſed with warranty to the tenant of- 


the land, altho' it enures by way of extinguiſhment generally, 
it ſhall be annexed to it. Co. L. 366. 6. | | 


But a warranty cannot be annexed to chattels real or per- 


ſonal; for if a man warrants them, the party ſhall have cove- 


- 


nant, or action upon the caſe. Co. L. 101. C. 389. 2. 
Nor, to the eſtate of tenant by ſtatute, or clegit. Co. I. 


» 


38g. @ | A | 
) Uſhat Bights, or Titles, are barred by 


arrantp, | 
ARRANTY extends to warrant the land in the ſame 
plight as it was at the time of the warranty. Co. L. 388. 5. 

And therefore, if any perſon have an elder right at the time 
of the warranty, the warranty extends to it. Co. L. 388. 6. 

So a warranty extends to a rent, common, Ec. iſſuing out of 
the land, which was diſcharged or ſuſpended at the time of the 
warranty. Co. L. 366. b. 388. 6. 7 3 | 

As, if the grantee of a rent diſſeiſe the terre-tenant and make 
a feoffment with warranty; that extends to the rent, for it 
was diſcharged at the time of the warranty. Co. L. 388. J. 

So, if the grantee releaſe to the terre-tenant, with warranty 
of the tenements. Co. L. 366. 6. | 

So a right ſhall be barred tho' it deſcend in one reſpect, and 
the warranty in another; as, if huſband and wife ſue in right 


of the wife, they ſhall be barred by a collateral warranty of the 


anceſtor of the utband. Co. L. 365. 6. 


Or, 
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Or, if a woman heir of a diſſeiſor enfeoff with warranty 


and afterwards marry the diſſeiſee; in a præcipe they ſhall be 


barred by the warranty of the woman. Co. L. 305. 6. 

So a right not in e/+ at the time of the warranty, but future, 
may be barred by warranty; as, if a father be diſſeiſed, and the 
fon releaſe with warranty, tho' he had no * at the time but 
only in futuro upon the death of his father; for otherwiſe there 
would be a circuity of action. Co. L. 265. a. 


Tho' the warranty and right deſcend to the heir at the ſame 


time: as, if A. tenant for lite, remainder to his fon, be diſſeiſed, 
releaſe with warranty, and die, the fon is barred. Co. L. 388. 4, 
So, tho' the warranty deſcends firſt, if the right was in % in 
any of the anceſtors at the time of the deſcent. Co. L. 388. a. 
So a right of entry, or action, ſhail be barred by warranty, 
R. Sal. 680. "x | 


(G.) wUihat * | 


UT warranty does not extend to naked titles; as, to 2 
title of entry tor a condition broken; tor that cannot be 
deveſted, neither can there be an action for it, and ſo no 
woucker, or warrantia chartz. Co. L. 3 8g. a. 379. 6. 
* it _ not extend to a title of entry by force of an exchange. 
L. . a. „ | 
| Mow 8 a title of entry for mortmain, conſent to a raviſher, 
Oc. Co. L. 389. a, | ; 


So, if made by a parcener, Sc. upon alienation of his part, 


it does not extend to avoid the partition, A. Mo. 21. 


So a warranty does not extend to a right, which cornmences 


after the warranty made. Co. I. 388. 


And therefore, if a ſon has a rent, common, Oc. out of the 
land of his father, who makes a feoffment with warranty, and 
afterwards the ſon is diſſeiſed, and the warranty deſcends; this 
does nat extend to the rent, which was put to a right after the 
warranty. Co. L. 388. 6, | 

So, if a woman who has a rent, Sc. intermarry with the tere. 

tenant to whom 4. releaſes with warranty; this does not extend 
to the demand of rent by the wife, or her heir: for their title 
of action for it commences after the warranty, viz. upon the 
death of the huſband, or wife. Co. L. 388. 6. 
So, if the grantee of a rent grant it to the terre-tenant upon 
condition, who makes a feoffment with warranty; this does not 
extend to the rent afterwards claimed for breach of the condi- 
tion. Co. L. 389. a. | | 

If tenant in tail, remainder in tail, levies a fine with war- 
ranty, and afterwards ſuffers an erroneous recovery and dies 
without ifſue; tho' the warranty deſcends upon him in the fe- 
mainder, it does not bar him to have error upon the recovery. 
Dub. 2 Rol. 741.1. 35. | 8 5 

So it does not extend to an eſtate in reverſion, remainder, or 
poſſeſſion, which was not deveſted or put to a right at the time 
or before the deſcent of the warranty, Co. L. 388. J. And 
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And therefore, if there be tenant for life, remainder or rever- 
fon in fee to A. and a collateral anceſtor of A. releaſe to the 
tenant for life in fee with warranty, and die, and the warranty 


deſcends upon 4. his remainder or reverſion is not barred, for 


it was not deveſted. Co. L. 388. 6 | 

So, if the father has land in fee, and the ſon has a rent, 
common, Cc. out of the land, the father makes a feoffment with 
warranty; this does not extend io the rent, Qc. which was not 
deveſted. Co. L. 388. 6, EE 

So, if the huſband make a feoffment, and a collateral anceſtor 
of the wife releaſe with warranty; this does not bar her right 
of dower, which was not changed from its oviginal eſſence. 


00. bo 389. a, | 
((ii) that AAarranties are Bars. 
(H. 1.) Lineal Warranty; What ſhall be. 


, 


1 ARRANTIES are of three kinds; lineal, collateral, 


or which commence by dif/eifin. Lit. J. 697. 


Lineal warranty is, where the heir to the warranty would have 


conveyed his deſcent to the lands (if there had been no warranty) 
from the ſame anceſtor, who made the warranty. Co. L. 370. a, 


As, if a father ſeiſed in fee makes a feoffment with warranty, 


and dies, the warranty will be lineal to his ſon, for he would 
have made his deſcent to the land from his father. Lit. J. 703. 

So it will be a lineal warranty, 1f the heir conveys his deſcent 
by means of the anceſtor who made the warranty, tho' he does 
not make his title immediately as heir to him: as, if the grand- 
father be diſſeiſed, and the father releaſes with warranty, and 
die in the life of the grandfather; his warranty will be lineal to 
the ſon, for he claims by means of the father, altho' he makes 
his title to the grand-father, who was laſt ſeiſed. Lit. ,. 106. 

So, if by poſhbility the heir could convey. hzs deſcent by means 
of ſuch anceſtor: as, if the father be diſſeiſed, and the eldeſt ſon 
releaſe with warranty, and die in the life of his father; his war- 
ranty will be lineal to the youngeſt ſon. Liz. /. 707, 715. 

If A. tenant in tail, and his eldeſt ſon make a feoffment with 
warzanty, and the eldeſt ſon dies in the life of his father; this 
warranty is lineal to the youngeſt fon of 4. R. Hut. 22. 

So it will be a lineal warranty, if the heir derive his title from 


the anceſtor who made the warranty, tho” he does not derive from 
him alone; as, if there be a gift in tail to huſband and wife and 


tie heirs of their bodies, and the huſband diſcontinue; the 

warranty of the huſband or the wife is lineal to the iſſue in tail, 

tho' he claims as heir of both their bodies. Lit. , 714. | 
So, if there be a gift to a man and a woman and the heirs of 

their bodies, who aft 

ly mojeties. Co. IL. 375. 4. 


terwards intermarry; tho' the donees took 
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(H. 2.) Collateral, W hat ſhall hs: 


Zut, where the heir to the warranty does not derive his title 
from the anceſtor, who made the warranty, it will be a collateral 


warranty; becauſe his title is collateral. Lit. /. 704, 705, 717, 


As, it a father diſſeiſe his ſon, aud make a feoffment to another 
with warranty, it will be a collateral warranty; becauſe the ſon 
does not derive his title from the father. Lit. J. 704. 

If the father be diſſeiſed, and the youngeſt ſon releaſe with 
warranty, it will be collateral to his eldeſt brother. Ly, . 

07, 708. | | | . 
F 35, if tenant in tail diſcontinue, a releaſe by the uncle with 
warranty will be collateral to the iſſue in tail. Lit. J. 709. 


(H. 3.) Collateral in Part, and Lineal in Part. 


So the ſame warranty may be collateral in part, and lineal in 

: as, if the eldeſt daughter enter, and enfeoff B. of all the 

land, which deſcended to her and her ſiſter, with warranty, 

and die without iſſue; the warranty will be collateral for the 

moiety, which was the part of the youngeſt fiſter, and lineal as 
to the other moiety. - Lit. J. 710. 

So a warranty, which was collateral to ſome, may become 
lineal to others: as, if a man be diſſeiſed, and his youngeſt ſon 
releaſe to the diſſeiſor with warranty, it will be collateral to 
his eldeſt brother and his iſſues; but if he die without iſſue, the 
warranty becomes lineal to the iſſues of the youngeſt ſon himſelf. 
Co. L. 371. 6. | 

If tenant in tail diſcontinue, and his middle ſon releaſe to the 
diſcontinuee with warranty, and die without iſſue; the warranty 
is collateral to his eldeſt brother; but if he afterwards die with- 
out iſſue, it is lineal to his youngeſt brother. Lit. J. 708. 


(H. 4.) When Lineal Warranty ſhall be a Bar. 


By the common law, all warranties, which did not commence 
by diſſeiſin, were bars to the heir upon whom they deſcended. 
And therefore, if a lineal warranty deſcends upon the heir to 
a fee ſimple, it will be a bar to him without aſſets. Lit. J. 711. 
So a lineal warranty, which deſcends upon the iſſue in tail 
with aſſets, will be a bar, notwithſtanding the Af. de dontis 13 Ed. 
1. But this is by an equitable conſtructian of the Af. Clec. 3- 
Co. L. 374. Van. 365. 5 | 
But by conſtruction upon the f. de donis, a lineal warranty 
is no bar to the iſſue in tail, without aſſets by deſcent from the 
ſame anceſtor. Co. L. 374. Yan. 365. Hut. 22. | 
And they ought to be of equal value with the land, warranted, 
at the time of the deſcent. Co. L. 374. 6. | „ 
So they ought to be aſſets in fee ſimple, and not in tail, 
or pur auter vie. Co. L. 374. be 5 * 


for life 
00 hin 

And 
not in 
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80 they ought to be lands, or tenements, rents, Sc. iſſuing 
Vide Afets. ' 
(H. 5.) When Collateral Warranty ſhall be a Bar. 


By the . Ghe. 6 Ed. 1. 3. warranty of the father tenant by 
curteſy, either in the lite of his wife, or afterwards, with aſſets, 


. ſhall be a bar to the heir, who claims the inheritance on the part 

er of his mother. 2 Inf. 292. 8 1 

on And betore this ſtatute, warranty by tenant by the curteſy was 
a bar to his heir, without aſſets. 2 1nft. 292. | 

th So warranty of the father, or mother, tenant for life, ſince the 

Y f. Cloc. 3. without aſſets will be a bar to the heir; for the ſtatute 


. only remedies in the caſe of a tenant by the curteſy. 2 /nf. 
th 202. KN. Sal. 685. SES 
do, warranty of the mother, tenant in dower, till the F. 
11 H. 7. 10. Ce. L. 381. 2 Inf. 292. | 
So a donee in tail diſcontinuing, if his wife after his death re- 
leaſe to the diſcontinuee with warranty, it will be a bar to the iſſue 
in in tail. Liz. S. 713. | | 


the So, if a donee 1n tail, remainder to A. his ſiſter in fee, levy a 

ty, fine with warranty to the uſe of O. and his heirs, and die with- 

the out iſue, A. and B. his ſiſters being his heirs ; A. ſhall be barred 

] as by this warranty for the whole, tho' the warranty deſcends to B. 
and her. R. 2 Cre. 217, 218. | 27 PRE 

,me But by the g. of Gloc. 3. warranty of the tenant by the curteſy 


ſon ino bar to the heir, without afſets. 2 Int. 222, 293. 

do, by the equity of this ſtatute, the warranty of tenant in tail 
b no bar, unleſs there be aſſets in fee ſimple deſcended. 2 ff. 
203. Vide ante, (H. 4) av | | 

do, if a collateral warranty be annexed to an eſtate for three 
lives, (which is good within the, f. 32 A 8, and no diſcontinu- 


ſſue.) the warranty does not bind after the eſtate determined. 
A. Cro. El. 602. | 7 | 

and there was a bill to preveut a collateral warranty's being 
a bir, without aſſets. 


for life made after the iſt day of Trinity term 1706, deicending 
0 him in reveriion or remainder, ſhall be void. | 
and all collateral warranties, made after that by any anceſto 


wt in poſſeſhon, ſhall be void as to his heir. | 
(I) Ulhat UUarrantics are no Bar. 
(I. 1.) Warranty, which commences by Dife:/in. | 
RET warranty, which commences by 4i/eifin, does not bar the 


4, if the father tenant for years or at will of his ſon's land. 
make a teotfincat with warranty. Lit. J. 698. ; 


out of lands, and not perſonal inheritances. Co. L. 374. 6. 


ace, but determined by the death of the tenant in tail without 


do now, by the /. 4 An. 16. /e#. 21. all warranties by tenant 


heir upon whom it deſcends. Co. L. 366, 367. Lit. J. 698. 


on, 
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| Or, if tenant by ſtatute, or elegit, make a feoffment. 1374 
Or, guardian in civaliy, ſocage, for nurture, &c. Lit. /. bgg, 


Co. L. 307. 6. 


So, if a man abate, intrude, Se. into land, and make a feoff. 


ment with warranty. Co. L. 367. a. 


(. 2.) If the Warranty does not deſcend upon him, who claims 


(! 


the eſtate to 
which, Oe. 


freehold deſcended to both, but the feoffment of one of them ſhews 
that his entry gave him ſeiſin of the whole. Co. L. 374. 4. 


If a man enter before the lord by eſcheat, and make a feoff. 
ment with warranty. bid. „ 

So, if a joint-tenant make a feoffment of the whole with war. 
ranty, it ſhall be void for a moiety. Lit. /. 700. | 

So, if a diſſeiſin be made with intent to make a feoffment, or 
to have a releaſe with warranty ; the warranty will be void, tho' 
it be not a diſſeiſin and warranty together. Co. I. 367. 

So, if he who. makes the warranty be of covin with the diſ. 
ſeiſor, tho' the diſſeiſin is not done immediately to the heir upon 
whom the warranty deſcends : as, if a leſſee for life, or do- 
nee in tail, be diſſeiſed, a releaſe with warranty by the anceſtor 
of the leſſor, or donor, does not bind, if it was by covin with the 
diſſeiſor. Co. L. 366. 6. | 5 

But if one parcener enters generally, and makes a feoffment of 
the whole with warranty; this is not a w rranty which com- 
mences by diſſeiſin, and therefore binds the other parcener as to a 
moiety; for it was no di//ei/in to him who had no ſeiſin, tho' the 


the Land. 

So, if a warranty does not deſcend upon him, who claims the 
land to which the warranty was annext, it will be no bar: as, if 
tenant in tail of land of the nature of Horough Engljh diſcontinue 
with warranty, and die, leaving two ſons ; the youngeſt ſon ſhall 
not be barred by the warranty, tho” aſſets deſcend : becauſe a 
warranty always deſcends upon the eldeſt ſon, who is heir by the 
common law. Lit. J. 735. 5 | 

So, if it was a collateral warranty. Bid. 

So, if the warranty. deſcends upon the heir, who at the time 
of the deſcent of the warranty is an infant, and his entry con- 
geable, it is not barred by the warranty, but he may afterwards 
enter and avoid the eſtate within, or after his full age. C. I. 
380. R. 1 Co. 140. a. 1 And. 311, A 

So, if a woman, upon whom a warranty deſcends, be cove! 

at the time, and her entry congeable. Co. L. 380. 6. 


(J. 3. If the Warranty be defeated. | | 
80 a warranty is no bar, if it be defeated: as, if the eſtate, 


By defeat of which a man had at the time of a warranty made to him, be de- 


feated, the warranty is defeated. Lit. .. 741. 8 5 
As, if diſcontinuee of tenant in tail be difſeiſed, and afterwards 


he or his anceſtor releaſe to the diſſeiſor with warranty, 2 e 


— 
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wards the diſcontinuee enters; the warranty is defeated; and 


the iſſue in tail may recover. Jbid. | | 

So, if a man by fine warrant to A. and his heirs, and the uſe 
de declared to J. for life, remainder to others in tail; the war- 
ranty is defeated by the limitation of the uſe to ſeveral, &. 


. 859. 


So, by limitation of a different eſtate to 4. from that to 


which the warranty was granted. Vid. | 
So, if tenant for life or in tail, remainder to A. in tail or fee, 
be difſeiſed, and the anceſtor of A. reieate ro the diſſeiſor with 


warranty, and, before his death, the tenant for life enters; the a 


warranty is defeated. 2 Rol. 740. J. 45, 50. 


So, if the eſtate, which the party had at the time of the war- (1. 4.) 


ranty, be determined, the warranty will be defeated: as, if the 


years, with warranty, and afterwards the term determines, or 


the leſſee dies; he in reverſion may enter. 


So, if 4. make a leaſe for life, or years, and his ſon releaſe to 


the leſſee with warranty, and A. dies, after the death of the 


leſſee, or the determination of the years, his ſon may enter. 
2. Rol. 739. J. 40. | | 


So, tho' there was a releaſe, with warranty to the leſſee and 


his heirs; for the warranty cannot enlarge his eſtate. 2 Rol. 
739: 1.35. | 

Tho' the releaſe was to the grantee in fee of the leſſee who 
had it for life, remainder to A. remainder to the leſſee in fee; 
for the warranty extends only to the eſtate which he had at the 


time of the releaſe. 2 Rol. 739. 1. 30. 


So, if the eſtate of him, upon whom a collateral warranty 
deſcends, determines, and another takes the eſtate to whom the 
warranty is lineal, his right revives; for the warranty does not 
give a right but is only a bar to the recovery, and therefore, 


when a warranty determines, is removed, or defeated, the right 


revives. Lit. J. 708. Co. L. 372. a. | | 
And a warranty does not extinguiſh the right, but only binds 
it as long as it ſtands in force. &. Sal. 686. 


Bat if an eſtate-be bound by a warranty, and afterwards the (I. 5.) 


eſtate to which, Sc. be defeated as to a particular eſtate, the 
warranty ſhall not be defeated: as, if tenant for life, remainder 


to A. be diſſeiſed, and an anceſtor of A. releaſes to the diſſeiſor 


with warranty and dies, and afterwards tenant for life enters or 
recovers; yet the remainder will be bound by the warranty. 
2 Kol. 740. J. 40. | | - 

If huſband and wife are tenants for life, remainder to a ſon in 


tail, and the huſband. makes a feoifment with warranty, and 


dies, and then the wife enters by the . 32 H. 8. whereby ſhe is 
remitted for lite; yet the warranty will not be defeated as to the 


lon; for his eſtate was bound by the warranty before the entry 


of the wife. 2 Kol. 741.1. 5. 


If 


anceſtor of him in reverſion releaſe to the tenant for life, or for _— 
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If A. having nothing in the land levies a fine of it with war- 
ranty to B. who deviſes to C. and C. enfeoffs A. and his ſon, and 
A. releaſes to the ſon; the warranty is not deſtroyed. For. 457. 


(K) ow a Man hall take Advantage of a 
-_ Warranty, 


(K. . ) By Warrantia Charts. 


1 man ſhall take advantage of a warranty by writ of warrantia 
Te clarta, by voucher, or by reoutter. Vide Co. L. 365. a. 

_ When a warrantia charte lies, and how the n ſhall 
be. Fide 1 in Pleader, (3 N. I, &c.) | 


(K. 2.) By Youcher. 


So, in an action in which woxcher lies, a man who has a war- 
ranty, being impleaded, may wvecare ad warrantizandum the 43 
ſon bound to warranty. ide Co. L. 365. 4. 

In what actions woucher lies, and the proceedings upon it. 
Vide in Voucher, (A. 1, &c.) | | 


(K. 3.) By Rebutter. 


So, if a man who has a warranty, be impleaded by him who 
made the warranty, or by him upon whom the warranty deſ- 
cends, he may by plea rebut, or _ him, by force of the 
— Co, L. * a. | 


GAVELKIND. 


(A) Gavelkind, Ulthat ſhall be; Deſcent of, 
and Cuſtoms belonging to it, &c. 


ride Bur- eee ELKE IND and, that is, gave all kind, is ſo called; 
— Eng- becauſe this cuſtom "giveth to all the ſons alike. Co. L. 
140. a. Vide Somner, 
The lands in Kent generally are of the nature of gavelkind, 
which — there, is like tae common law elſewhere. 1 Sid. 
138 13 
By the /. 18 H. 6. it is recited, that not above 30 or 40 per- 
ſons at moſt had any lands in Kent, which were not gavelkind, 
the greateſt part or well nigh all that county being of that tenure. 
And this cuſtom obtains in Nor Wales, and other places. 
Lit. /. 265. Co. L. 175. 6. Vide Parceners, (B) 
And it was general in Wales till the time of 8 8. Pl. Com. 
129. b. Dy. 393. b. 1 
- Lan 
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Land of the nature of gavelkind is held by the ſervice of focage, 


and not of chivalry. Cro. Car. 561. 1 Sid. 138, 
And therefore the ,. 31 H. 8. 4 which diſgavels lands in 
w 


Kent, whereof $4 perſons there named were ſeiſed in fee or tail. 


ſays, that thoſe lands ſhall deſcend as lands never holden in ſo- 


cage, but always held by knight's ſervice deſcend. 


ſervice. 5 
And if the gavelkind land eſcheat, whereby it will be held in 
chivalry, yet the cuſtom is not thereby deſtroyed, when it. ſhall 
be ſevered. Per T wwiſd. 1 Sid. 138. Semb. Cro. Car. 562, 
So, if it deſcend to the king, tho? it be privileged in the hands 
of the king, the cuſtom is not thereby deſtroyed. Per Twvi/d. 
1 Sid. 138. Semb. Pl. Com. 234. 6. 247. 4. | PE, 
So, if the king be ſeiſed of lands in the nature of gavelkind, 
and die having ſeveral ſons ; the whole deſcends to the king his 


ſucceſſor, and the younger ſons ſhall have no part: for the cuſtom 
is ſuſpended in the hands of the king. Cont. per Southcot, Pl. 


Com. 234. b. Acc. per Moile, Pl. Com. 247. a. — 


If che king's anceſtor die ſeiſed of lands in gavelkind, and the 


king has a brother, the land deſcends to the king and his brother. 
Pl. Com. 247. a. | 


| By the ft. 31 H. 8. z. the lands of which 34, viz. the lords 
' Cromwell, Burgh, Cobham, Windſor, Sir Thomas Cheine, Sir Chriſ- 
topher Hales, Sir Thomas Willoughby, Sir Anthony St. Leger, Sir 


Edward IWotton, Sir Edward Boverton, Sir Roger Cholmly, Sir 
John Champneys, John Baker, Reynold Scott, John Guldford, Tho- 
mas Kemp, Edward Thwaites, Wilkam Roper, Anthony Sands, 
Edward Iſaac, Percival Hart, Edward Monyns, Wilkam Whetnall, 
John Fogg, Edmund Fetiiplace, Thomas Hardres, Wittiam Waller, 


Thomas Willford, Thomas Moile, Thomas Herlakenden, Geof Lee, 
eiſed in 


James Hales, Henry Huſſey, and Thomas Royden, were 
fee or in tail, ſhall be diſgavelled. | 2 
Land of the nature of gavelkind deſcends to all the ſons equally. 


Co. L. 140. a. 


And if there be no iffue male, to all the daughters. Som. J. 


And if there be no iſſue, to all the brothers. Semb. Co. F 
140. a. Som. | 


If one ſon die in the life of his father having ifſue a daughter, 


it ſhall deſcend. to the other ſon and the daughter. 1 Sal. 243- 


Som. 7, | 


S0, if a brother die having iſſue, the deſcent ſhall be to all the 


brothers and the nephew. Som. 7. | 

So, if a rent be iſſuing out of land of the nature of gavelkind, 
that ſhall deſcend to all the ſons ; for it follows the nature of the 
land. Je. 2 Lev. 87. 1 Mod. 97. 1 Ver. 489. | 

But if land of the nature of gavelkind be granted with warranty 


or upon condition, the warranty or condition deſcends to the heir 


by the common law. 1 Mod. 96. Li. ſ. 736. Co. L. 376. 


So, by the cuſtom of yn the deſcent ſhall not be to all 


the ſons and daughters ; 


Prer. Reg. 17 Ed. 2. 16. | 
Vor. IV. K The 


Yet gavelkind land may be held of a manor holden by knight's 


or females do not take with males. Se. 
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» The adverſe poſſeſſion of one tenant in gavelkind, does not 


operate as the poſſeſſion of both. 1 Bl. Rep. 678.* 


So other cuſtoms are incident to lands of the nature of 
kind: as, that the owner may deviſe them. Cro Car. 562. 


If a man deviſes gavelkind lands to truſtees, and directs them 


to convey them to the uſe of his daughter for life, for her ſole 
uſe, and after her death in truſt for the heirs of her body for 


ever, the lands ſhall go according to the rules of common law, 


and not according to the cuſtom of gavelkind, this being an ex- 


ecutory deviſe. Roberts v. Dixwell, M. 1738. 1 Athyns 607.) 
So he may alien them at his age of 15 years. Bend. pl. 52. 
Tho' he has only the reverſion. bid. 8 | 

Tho' they are of his own purchaſe. 7bid. 


So upon his ſale he may make a feoffment, and it will be good. 


But a feoffment, or alienation within age, unleſs it be for * 
ſale is net allowed by the cuſtom, bid. | 


Nor a feoffment, where he has only the reverſion. Ilid. 
Or, where he himſelf purchaſed the ſame lands within age. bid. 
Or a feoffment by him, who has only an eftate tail. R. 2 Cro. 80. 


So, by the cuſtom of Kent, the huſband ſhall be tenant by the 


curteſy, tho” he has no iſſue. Co. L. 30. a. 111. a- | : 
The wife ſhall be endowed of a moiety, quamdiu vidua & cafla 
vixerit. F. V. B. 150. O. R. 1 Les. 133. Cro. El. 121, 


Cro. Car. 562. 1 Sid. 77. Vide ft. Prer. Reg. 17 Ed. 2. 16. 


+ Rol. 558. B. Co. L. 33. b. 111. a. 


And ſhe cannot waive her dower by the cuſtom, and take it 


according to the common law. R. 1 Leo. 62. D. Cro. El. 121. 


R. Cro. El. 825. R. Mo. 260. Co. L. 33.6. 


And if the plaintiff demands dower at the common law, it is 


a bar to ſay, that the land is gavetkind, whereof the plaintiff 
ought to be endowed of a moiety dum ſola. R. 1 Leo. 133. 

So gavelkind land is not forfeited by an attainder of felony ; 
for the rule is, the father to the bough, the ſon to the plough. Dy. 
310. J. St. Prer. Reg. 17 Ed. 2. 16. | 

Yet the cuſtom does not prevail, if the father be outlawed or 
abjured ; for it ſhall be taken ſtrictly. Dy. 310. l. in marg, 

But theſe cuſtoms are collateral, -and therefore not loſt if the 
land is diſgavelled. Semb. 1 Sid. 77. Cro. Car. 562. R. 1 Sid. 
137. Ray. 76. 1 Lev. 79. Hard. 355. 

If land be of the nature of gavelkind, it is ſufficient only to 
mention in pleading, that it is gavelkind, without a prefcription 
for it. Co. L. 175.b. Cro. Car. 562. 1 Sid. 77, 138. 

But it ought to be mentioned in pleading, that it 1s | 4 


otherwiſe it ſhall not be intended, tho” the land hes in Kent. 


L. 175.6. R. Lut. 754. | 
So, in a ſpecial veràict. Lut. 754- | | : ; 
So, in collateral cuſtoms, which belong to gavelkind land, ia 


pleading, a preſcription muſt be made for them: as, to _ 


— 


Via 


* 
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GAVELEINꝰ. 


to have a moiety: dum caſta, &c. for dower, Sc. Semb, Cro. Car, 


562. 1 Sid. 77, Ray. 76. R. 1 Sid. 148. 1 Lev. 80. 
So land of the . of gavelkind. has fealty incident; and 
therefore, every tenant in gavelkind ſhall do fealty to his lord. 


. Wright's Introd. to the Law of Tenures 210. 


And muſt do ſuit of court. Vi. Int. 210. 


E EN T L E MA N. 
Vide * (B. 9.) 


G L E B E. 
Vide Diſmes, GB. 2.) 


GOLD AND SILVER MIN ES. 
Vide Grant, (G. 7.) Waife—(H. "* Tb: 


GOODS AND CHATTELS. 


Vile Admiralty, (E. g.)—Biens, per Totum —Chancery, (4 W. 
A 


GRAND CAPE. 
Vide Proceſs, D. 40 TE. . 


GRAND SERJEANTY. 
| Vide Homage, (fy 


G RANT. 


Aꝰ to the premiſſes iu a grant, vide in Fait, (E. 4 4. ) 


As'to the habendum, vide in Fait, (E. 9, 10.) 

As to an exception, or indorſement, vide in Fatt, > 25 5 &c. * 
As to the expoſition of the covenants, or words of a grant, 
vide in Covenant, on 1, 2.)—Deviſe, (N. 1, &C. at 5, 8 

18, &c. . 


(A) who map be a Giantor. 


TY? every grant there muſt be a grantor, grantee, and | thing 
to be granted. Dy. 49, a. Perk. 1. | 

A grantor is the king, or a ſubject; A, perſon natural or 
politick. 

Every common perſon being /ut juris, indigena, of ſane me- 
mory, and full age, | has capacity to make a grant, Vide Ca- 
tactty, (C D. I, & | 

E 8 


30 8 © WP r. 


If an act of parliament enable the city of Londen to diſpoie 

of an office, it may make a grant of it. Hard. 48. | 
So the king, as well as a common perſon, may make a grant. 
ia po, (G. 1, &c.) | 

But a perſon profeſſed in religion, attainted, or cover!-baron, 

alien, non compos, or infant, cannot make a grant, except in 

Tpecial caſes. Fide Capacity, (D. 1, &.) 55 


(A. 8.) By what Name. 


he grantor and grantee, regularly, ought to be named by the 
chriſtian, and ſurname. Vide Capacity, (B. 4, 5. —Deviſe, (I. 
K.) —Fait, (E. 3.) | 5 . 
Or, by the name of confirmation. | | 
But it is enough, if there be a ſufficient deſcription of the 
grantor or grantee, whereby he may be-known: as, by his name 
of dignity, or office. Vide Capacity, (B. 4, 5.) 
Tho' his addition be omitted, or miſtaken. Vide Fait, (E. z.) 
Tho' the addition be not true. : 
Yet the perfon deſcribed ought then to be in rerum naturd. 
Ve peſt, (B. 1.)—Capacity, (B. 4, 5.) | 
And a miſtake of the chriſtian name ſhall not be ſupplied, 
Vide Fait, (E. 3.) © | | 


— 


(A. 3.) When the Grant ſhall be void. 
A grant by a perſon profeſſed in religion, who is civilite 


mortuus, will be void. | | 

So a grant or contract by a feme covert, without the aſſent of 
her huſband. Vide Baron and Feme, (Q.) 5 

So, a grant, or contract, by an infant, which does not take 
eſſect by the delivery from bis hand. Yide Enfant, (C. 2.) 

Fide poſt, (E. 14. | | 


(B. 1.) ULho map be a Gzantee. 


Vide Capa- QO every perſon in ee at the time, and not profeſſed in reli- 
city, (A. I, gion, may take by grant. - : 
2 I> Tho' it be a feme covert, or infant. Vide Baro and Feme, 
.) PP. 2. — Exfaut, (B. 1.) | | 
Tho' he be an alien, perſon attainted for treaſon or felony, 
or clerk convict. Perk. Grant 48. Fige Alien, (C. 2.) 
Tho' he be villein to the king, or a common perſon. Perk. 


Grant 48. | 
A perſon outlawed, or in priſon. Bid. | 
rd, excommunicated, or non campos. Perk. Grant 48, 51. 


But a perſon not in ee at the time of the grant, cannot be 2 
grantee: as, if a grant be to the right heirs of B. who is then 
alive. Perk. Grant 52. ö 

Yet a grant to a perſon uncertain may be good, if it be aſcer- 
tainedin the life of the grantor: as, a grant to 


* 


im who ſhall come 
im who fil 


of 
ke 


197. J. 47. 


GRANT. 


firſt to Se. Paul's the next day, if the grantor does not die before 
any one comes there; for if any one capable come there, he 


- 


ſhall take. Perk. Grant 56, 5 


(B. 3.) When a Grantee is not neceſſary. 


But the king may make a grant by way of ordinance, with- 


out naming any grantee: as, he may appoint, that ſuch and 


fuch men be incorporated. 2 Rol. 197. J. zo, 50. : 
So the king may grant a fair, market, foreſt, warren, chaſe, 
c. to be erected, without granting it to any one. 2 Kol. 


(o) chat Things map be gzanted. 
A preſent Eſtate, or Intereſt in Lands, Franchiſes, &. 


VERY one, who has a preſent eſtate, or intereſt in lands 
and tenements may grant it. ide Afignment, (A.) 
Tho' it cannot take effect in poſſeſſion till a future time, 


Jide Aſſignment, (A.) 


So every one may grant things incorporeal, and not manurable, 
which properly lie in grant: as, a rent, common, advowſon, &c, 
Tho it be only a franchiſe, or privilege: as, the grantee of 
a fair, or market ws grant it to another. 2 Rel. 46. J. 15. 
do, the grantee of common of paſture. 2 Rel. 45.1. 46, 
So, the grantee of common ans nombre in fee. 2 Bol, 46. 
L 1, 3- 2 N 73. | op | 
The grantee of a warren in fee. 2 Rol. 46. J. 12. 
Tho' the intereſt be accompanied with a truſt: as, guardian in 


<ivalry, or ſocage, may grant his guardianſhip. 2 Rel. 46. H. 
So, the grantee of a corody certain. 2 Rol. 45. J. 49. 


The grantee of the next avoidance. 2 Rol. 45.1. 35. | 
So the grantee of an annuity, pro confilio impenſo & impendendo, 


28. b. | 

So, if the eſtate or intereſt in the thing granted be certain, 
the grant will be good, tho' the thing itſelf is contingent and 
uncertain: as, if the leſſor grant to the leſſee all the emblements, 
which he ſhall have at the end of his term, it will be good; 
for he has an intereſt in all that will be, tho' it be uncertain 
whether any will be. R. 2 Rol. 48. J. 5, Hob. 132. 

Or, all fruits which grow annually upon ſuch land. 2 Re.” 
48.1. 10. Hob. 132. 3 | FS 


made to him and his aſſigns, may grant it to another. K. 7 Co, 


do, if a parſon grant all the tithes of wool which ſhall 


_ wiſe in ſuch a year, though perhaps none will ariſe. 2 Rel. 48. 


20. Hob. 132. | 8 | 
So, 2 grant, that if 4 tenant die, his heir within age, he 
hall not be in ward. 3 Leo. 1 54. | 4 
That there ſhall be a diſcharge for his houſe, when the clergy 
Fant tithes. to the king. 3 Leo. 14... 
Or, that he ſhall not be * Vid. | 
p 


' 
* - 
3 
Lo 
— 
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. wards poſſeſs it: as, if he grant a rent out of land, and afterwards 


of his term, the leſſor cannot grant them before the term ends; 


PF 

(D) Uſhat cannot be granted. 

A Choſe en Action, Right, Poſlibility, Ec. 
Buntes a grant of a choſe en action, bare right, or Poſſibility 
will be void. Vide Affignment, (C. 1, 2, 3.) 


So a perſonal 22 cannot be granted over to another: 
as, if a man lend his horſe to another to ride to J. he cannot 


lend him to another. 2 Rol. 46. J. 7. 


If a way be granted to 4 for his life, he cannot grant it to 
another. 2 Rol, 46. J. 10. 

So a thing uncertain cannot be granted: as, if A. has a corody 
uncertain, he cannot grant it to another. 2 Rol. 45. J. 48, go. 

If he has a common /ars nombre tor life or years. 2 Ko 46. 
I. 3. 2 Rob. 53. | | 

Or eftovers uncertain.. 2 Rel. 46. J. g. 

If A. holds three acres by fealty and rent, and the lord grant 
the ſervices of one of the acres, it is void. Perk. Grant 67. 

Or three joint-tenants hold, Mc. and the lord grant the ſer- 
vices of one of them. Perk. Grant 68. 

So a man cannot grant a thiag which he has not, tho he after- 


PR the ſame land, the grant is void. Perk. Grant 65. 

So a grant of the wool of all the ſheep that he ever ſhall have, 
is void. 2 Kol. 48. J. 22. Hob. 132. 

If there be a leſſee of ſheep for two years, the leſſor cannot 
grant them during the term. 1 Leo. 43. 

So, if the lefſee covenant to leave ſo many ſheep at the end 


for there is no property in him. K. 1 Leo. 42. 
But a grant by fine executory will be good, if he a fterwards 
22 tho' he had it not at the time of the grant: as, if 
e grant a reverſion by fine, and afterwards purchaſe it, the 
grantee after the death of the tenant for life may execute it by 
ſcire facias. Perk. Grant 66. | s 


8. 

(E) By what Names Things chall paſs in 
_ Gaants. - 

(E. 1.) What paſſes by a Grant of an Hereditament it p 

8 

E Freditament i is a very extenſive word, whereby every thing not 
paſſes which may be inherited, corporeal, or incorporeal, ten 


real, perſonal, or mixt. Co. L. 6. a. Vide Fait, (E. 4. — 
Peviſ, (N. 2, 3.) 
As, a rent, common, piſcary, Sc. in a 2 Rol. 186. 


= 
nn, nn, parſonage, Sc. R. Dy. 351. 4. 


(E. 2.) Tenement. 


Tenement is an extenſive word, whereby all unde and inherit- 
ances, which * be held, paſs. Co. L. ö. a. 1 Leo. 188. [The 


>< 


erit- 


GRA N T. 


[The office of marſhal of B. R. is a tenement, and he is 2 | 


bite by it to act as commiſſioner of land-tax. Sone v. Alton, H. 


2 C. 3. 3 B. M. 1287. 


And alſo offices, commons, rents, profits a prendre out of land, 


and every thing whereof a man may be ſeiſed ut de libero tenemento. 


Sy SS 3 


And therefore, by a grant of all his lands and tenements, a re- 


A rent- charge. 
But a common, wa 
tenements, do not pals. 


Terra ft nomen generaliſimum, and comprehends all 3 of 


verſion paſſes. 2 Rol. 57. J. 10. 
So, a common, 3 it be in groſs. 
K. 2 Rol. 57.1. 15. 


Dub. 2 Rol. 57. U. 8, 7 


„Oc. not appendant or appurtenant to 
Sems6. 2 Rol. 57.1. 7. 12, 


"a Land.) 


and, as meadow, paſture, wood, moor, water, marſh, furze, and 
R. 1 Rol. I 


heath, Sc. Co. L. 4. a. 


A 
And it includes caſtles, houſes, and other buildings erected 
upon the land. Co. L. 4. a. | 
And therefore, if a man grant all his lands in D. his houſes 


there paſs. 2 Pol. 57. J. 17. 

So if he has an houſe in A. and houſes and lands in B. and 

deviſes his houſe in 4. to one and (having demiſed the houſes and 

lands to D. rendering 2 
his 


paſture in B. to another, 


2 Rol. 265. 


all thoſe 


ouſes there paſs by the word, Iands, 
tho' he mentions his houſe in A. expreſsly. R. 2 Rol. 57. . 20. 


is lands, meadow, and 


If a man let his land, open mines in it, paſs. 2 Lev. 185. 


If he let the mines in his land, and there are any open mines, 
they paſs, but not mines which are not open. R. 2 Lev. 185. 


If he let the land with all the mines in it, and none are open, 
2 Lev. 185, 


he may open new mines. 


So, if a man grant his lands, all profits within the bowels of 


the land paſs : 


1 mines of tin, lead, 1 coal, Sc. Co. 4 4. a. 14 H. 
©" all profits apon the land; for cujus eff ſolum, jus et uſque ad | 


calum, Co. L. 4. 4 


And therefore, water upon the land, and fiſh and a piſcary in 
it paſs, Co. L. 4. a | 


$o, if a man demiſe the herbage of his woods, tho” the ſoil does 
not. paſs thereby, yet if he afterwards 
tenure or occupation of the leſſee, the wood paſſes. Co. L. 4. 6. 


nt all his land in the 


(E. 4.) By the Grant of a Seigniory, or Prone al Words. 


As to the grant of a ſeigniory Vide Seigniory, 
By the grant of an honour, . manors, lands, ng may paſs. 


GL $5. 4. Vide Honour, 
So, by the grant of an 
Or, a town, Ce. 


iſle. 


L. 5. a. 


Co, L. 5. a. 


Or, 
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not paſs ; for tho' he may have treſpaſs quare clauſum fregit, 8 


AG R AN 0 


Or, a caſtle. Co. L. 5. a 
Or, a knight's fee, Co. L. 5. a. 2 Rol. 1.1. 32. 


By the grant of a manor, a caſtle, lands, liberties, &c, . may paſs, 


Co. L. 5. a. Vide Copyhold, (Q. s 22 
So, a reputed manor. K. 2 Rol. 45. E. Sav. 113. 


So, by the grant of a farm, bouſes, lands, and tenements nay | 


paſs. Co. L. 5. a. 


_ by a grant de virgatd, carucatd, bovatd terræ, Sr. "Go. L. 


3 By the grant of a grange, not only the houſe for ſtoring of corn, 


cc. but barns, ſtables, ſties, &c. neceſſary for beaſts, huſbanery, 
Ec. and the curtilage, and cloſe where they are nn pats, 
Co. L. 5. 4. ü 


C. 5.) By what Words the Soil paſſes. 


So, if a man grant prata 2 the land itſelf paſſes. Co. I. 
4. 6. 

Or, - hos faas. Co. L. 4. 3. 

Or, brueras ſuas, the ſoil, where heath grows, pafſes. Co, 1 


So, by a grant of joncarias fas, the ſoil, where the; gro. 
Co. 5. 4 
3 By . grant of ruſcarias ſuas, the foil where broom grows. 

0. 

By A. grant of : of a mm mora, Jampna, Sc. the ſoil of that 
nature paſſes 

By the grant — a — for three crops and all profits the 
manor paſſes. 2 Rol. 57. l. 40. 

By the grant of a park the ſoil paſſes: for he cannot have it in 


aliens ſolo. 2 Rol. 60. J. 3. 


So, if a man grant omnes boſcos ſuos, the land as well as s the 
wood paſſes. Co. L. 4. 6. 

Tho' he ſays, omnes boſcos _—_— Fe 4. b. K. 5 C. 
Il. a. Cro. El. 522. 2 Rol. 455.1 Is 

Wood, underwood, coppices, an hedge-rows. R. 2 Cr. 


487. 2 Kol. 455. J. 20. 


So, by the grant of a foreſt, chaſe, vivary, or warren in n his 
own land, the ſoil, as well as the privilege there, paſſes, Co. L. 
5. 3. % 1 Chaſe. 

So, if grant the profits of his land, the land itſelf paſſes 


Co. L. 4. 6 


So, if he grant a boilery of falt, the land paſſes; for that is the 


whole profit, Co. L. 4.6. 


Or a mine of lead, Sc. Co. L. 6. a. Pide Waife. 
If he grant firmam of his tenants at will manerii ſui de B. the 


lands of the tenants pats. Per Clerks in Dutchy, Welk cont: 
3 Leo. 12. 


By a orant of the herbage or veſture of his land, the ſoil does 


| > 2 


a 


( 


cum pertinentiis, K. 3 Lev. 165. 
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he ſhall have only the corn, graſs, Oc. and not heals. W | 


mines, Sc. which are fixt to the ſoil. Co. L. 4. 4. Dal. 47. 
So, by the grant of a liberty to dig turf, the ſoil does not paſs. 


. L. 4 6. 


By the grant of a Piſcary, the ſoil, or water, does not I | 


Co. L. 4. b. 
By a grant of water, the ſoil does not paſs. GL 4h 
Nor, if a man grant paſcua ſua; for the paſturage only paſſes. 


Semb. (o. L. 4. 6. 
If he grant viginti acras ſaliceti, . lapuliceri, Sc. the 


wood growing only paſſes, Semb. Co. L. 4. 6, 


If a man let his warren, the ſoil does not paſs. 2 Rol. 59. 


L cs, be; £-9+:: 

85 a bog of all faleable woods growing, does not paſs the ſoil. 
R. 2 Cro. 524. 

Or, all the great wood, ix. oaks, aſhes, Sc. for the viz. ex- 
plains what wood 1s intended. 2 Rel. 455.1. 10. 


Or all timber trees; for nothing paſſes except the trees, and ſo 


much of the ſoil as is requiſite i _ their growing. 2 Co. 487. 
2 Kol. 45 5. J. 20. 


(E. 6. ) What paſſes by the Grant of a Meſſuage. 


So, by the grant of a meſſuage, or houſe, the garden, orchard, | 


and curtilage paſs. C. L. 5. b. R. Cro. El. 89. 

And an acre of land or more may paſs by the name of an houſe. 
Go. L. 5. 6. 

So, by the name of a meſſuage, a church i is comprized. Semb. 

1 dal, 2506. 

But the grant of a meſſuage prout includitur aquis, the ſoil of the 
moats paſs, 2 Kel. 50. l. 25, 


But by the deviſe of an houſe (and not called meſſuage) with 


out ſaying, cum pertinentiis, the garden and curtilage do not pals. 


2 Ca. C. 27, Vide Cro. El. 89. 


(E. 7.) By the Grant of a Sen 


| "h by the n of a curtilage, the donde paſſes. 2 Ru. 1. 4 0% 


(E. 8. ) By a Grant of Pannage. 


So, by the grant of pannage, the maſt of the trees paſſes, not 
the trees themſelves. Per 2 J. Dal. 47. 


(E. .) By a Grant cum Pertinentigs. 


2 So, by the grant of a meſſuage cum pertinenttis, the orchard, 
garden, yards, and curtilage paſs. 2 Cro. 526. 


So every thing appendent or appurtenant, as common, 
turbary, eftovers, Ec. paſſes 2 Fl m_ of the land to which, Sc. 


So, 


| By 


, 
Ul 
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So, by the grant of a meſſuage cum terris pertinentiis, land 
occupied continually with the houſe paſſes, tho land is not pro 
perly appurtenant to an houje. R. Pl. Com. 170. 

So, by the demiſe of an houſe cum pertinentiis, a ſhop annexed 
to it for thirty years, and reputed parcel, paſſes. Serb. (re. 
Car. 17. Got | 5 

Tho- it be a demiſe, or a grant of the king. R. Cro. Car. 16g, 

So, by a deviſe of land jn N. with all lands belonging, two acres 
four miles diſtant, continually enjoyed with it, paſs. Adm. (ro. 
Car. 57 Vide infra. | 


By the deviſe of a tenement cum pertinentiis in which. N. in. 
habited in A. lands always uſed with it paſs, tho' out of 4. R. 


Cro, El. 113. 


So, by the deviſe of an houſe cum pertinentiis, the land paſſes, | 


when the inſtruction was, to deviſe all the lands as well as the 
houſe. R. Cro. El. 114. | 
So, if the land was uſed with it. R. Cro. El. 704. 


By the grant of a manor cum pertinentiis, every thing reputed 


parcel of the manor paſſes. R. 6 Co. 39. RK. 1 Sid. 190. 

By the grant of a meſſuage cum pertinentiis, a conduit with wa- 
ter pipes to it, enjoyed any time, paſſes, R. 2 Cre. 121, 
Mo. 682. 8 e {0 | 

Tho! erected by a leſſee, and the leſſor occupies them together, 
R. 2 Cro. 122. "Dh f 
So, if he grants the land (excepting the houſe, ) the conduits 

are excepted. 2 Cro. 121. | 

By the grant of a chapel cum pertinentiis, tithes appendant paſs. 
2 Hol. 151. | | 5 - 

But by the grant of an houſe, or land, cum pertinentiis, another 
houſe, or land, does not paſs, unleſs it be found to be parcel, 
KR. 1 Lev. 131. zu | | | 

As, by the grant of a mill cum pertinentiis, the cloſe where the 
mill is, or the kiln there does not paſs, without more. R. 1 Sid. 
TE & . | 1 | 

So, by the grant of a meſſuage cum pertinentiis, a ſhop annexed 
to it for thirty years does not paſs, unleſs it be found to be parcel. 
R. Cro. Car. 17. | 


By a deviſe of land in N. cum pertinentiis, two acres four miles 


diſtant enjoyed with it, do not paſs, K. Cro. Car. 57. Hutt. 35. 
Vide ſupra. | | 
+ Nor, by a deviſe of a copyhold meſſuage cum pertinentiis, can 
freehold land paſs with it, tha' uſed with it. X. Cre. El. 704. 


So, by the ſurrender of a copyhold meſſuage cum pertinentiis, - 


copyhold lands appurtenant do not paſs. R. 2 Cro, 526. 


So, by the grant of an houſe cum pertinentiis, a conduit erected 


by a leſſee, diſſeiſor, Oc. and never enjoyed with the houſe by 

the leſſor, diſſeiſee, &c. does not paſs. 2 Cre. 122. | 

So, by the grant of a manor cum pertinentiis, a foreſt, parcel 
of the manor, does not paſs. e | 


— 
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(E. 10.) What paſſes as Parcel, Ce. 


In the grant of a common perſon of all lands, Qc. antehac copnit” 
accept” or reputed as parcel, &c. land, wood, &c. which was 
parcel quocungue tempore preterito, will be included. Dy. 362. 
2 Rol. 186. J. 20. Co. Ent. 2 Mod. 69. ; Pa WT 
If they were enjoyed together for a convenient time. Mo. 190. 
If they were purchaſed and uſed together and reputed parcel 
only for two years: for- a ſmall time is ſufficient to make n repu- 


' tation. R. Cro. Car, 308. | 


So, in a grant of the king, if they were uſed and demiſed to- 
gether for a convenient time. R. Cre. Car. 169. 
If by rentals, records, c. it be reputed parcel, tho in truth 


it be not. N. Sav. 26. 


So, if there be a fine or recovery of a manor cum pertinentiis, 
lands reputed parcel for eighty years paſs. R. 1 Lev. 27. e 
But a grant of the king with all lands, woods, c. antehac 
parcel” extends only to things parcel in convenient time, as with- 
in ſeventeen or twenty years, according to the nature of the thing. 
Semb. Co. Ent. 384. | Fs | 


So, if a manor be granted, and all woods, parcel, c. and the . 


manor does not paſs for default for livery, Cc. the wood does 


not paſs. Sav. 63 


So, if one convey a rectory and all tithes, Sc. to the rectory 
belonging, if the rectory does not paſs for defect of livery, Oc. 
the tithes, tho? they lie in grant, do not paſs. Sav. 63. 

(E. 11.) What, as Incident. 


50, by a grant of any thing, another thing which 1s incident 


paſſes: as, if the lord grant the homage of his tenant, who holds 


by homage and fealty, the fealty paſſes as incident. Perf. 
Grant 112. | 3 Ph 

Or, if he holds by fealty and rent, and the lord grant the rent. 
Perk. Grant 113. Co. L. 151. 24. | 

So, if he holds as of the honour of his caſtle by caſtic-guard ; if 
the lord grant the caſtle, the ſervice paſſes as incident. 2 Rol. 59. I. 25. 

So, if a man grant the reverſion, the rent paſſes as incident. 
Perk. Grant 113. | | 5 

If there be a grant of land cum pertinentiis, a common, c. 
paſſes as incident. 1 H. 4. 5: a. | 

Tho! it be in the king's grant. 1 V 4.5. a4. 

So, by the grant of a parſonage, the patronage of the vicarage 
paſſes as incident. 2 Rol. 50. J. 32. | | 

2 a corody as incident to a patronage. 2 Rol. 59. J. 52. 
I U. 4. 5. a. 5 5 
So a thing appendant or appurtenant paſſes by a grant of the 
thing to which, Cc. as incident, without ſaying cum perlinentiit. 
Co. I. 307. a. Cont. Cro. El. 18. 1 
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So, if a rent be granted with a nomina pane, by a deviſe of the 
rent, the nomine pene paſſes, Per 2 J. Cro. El. 895. 
So, by the grant of an houſe, the curtilage paſſes. R. Cre. 
El. 89. Vide ante (E. 6.) | TY 
So, by the grant of any thing, conceditur et id fine quo res ifſa 


baberi non debet as, if one grant his trees, the grantee may enter 


upon his land, for the cutting down and carrying them away. 
Pl. Com. 16. a. 1 LE | 


But if the incident be ſeparable, it does not paſs by a grant of 
the thing to which it is 1ncideat, if it be excepted : as, if the 
lord g-ant a rent, except or ſaving the fealty, the fealty does not 
paſs. Co. L. 151. 4. Perk. Grant. 113. g 

So, if a man grant à reverſion faving the rent. Perl. Grant. 
113. EY | | | 
So, by the grant of any ching, a liberty which was convenient 
ſhall not be granted as incident, unleſs it be of neceſſity: as, if A. 
grant his fiſh in ſuch a water, the grantee cannot dig a trench for 
letting out the water ; for he may take them by a net. Pl. Con, 
16. à. 3 
So, if he grant his land and all his trees, mines open, and not 
open, in it; tho' he may open mines, he cannot cut down trees 
for the working and uſe of the mines. R. Hob. 234 | : 
Tho' the mines were open, and the leſſor uſed the trees for 
them. Hob. 234. 5 


(E. 12.) The Extent of a Grant. 


Ancient grants muſt be expounded according to what the law 


was at the time of making them. Co. Lit. 8. b. Ambler. 288.“ 


A grant ſhall be extended to every thing comprized wi thinthe 
words, tho' they are not regularly deſcribed in the deed: as, if A. 
grant his manor of D. in com N. and all his land in England, 
parcel of the ſame manor ; all lands parcel of the manor pals, 
tho? they do not lie in the county of NV. K. 1 Rol. 407. 

If one demiſe a garden plot to 4. and afterwards to F. who 
builds an houſe upon part, and afterwards the leſſor grants /ofam 
illum peciam fundi five garden plot nuper in tenura A. & nunc in 
tenura B. the reverſion of the houſe as well as the garden paſſes. 
K. 2 Rol. 261, 265, 267. „„ | 

But if a man bargain all his wood and underwood upon ſuch 
land being, to have for the life of B. rendering _—__ ann. if 
the grantee cut down the whole wood at once, he not cut it 
down afterwards, tho' it be granted for the life of B. under an 
annual rent. K, 3 Leo. 7. Mo. 15. 6 | 

* Under a grant of a frec and convenient way for the purpoſe of 
carrying coals and other bulky articles, the grantee has a right, 
to lay a framed waggon way. 1 Term Rep. 560. et ſeg. 

* But under a grant from A. to B. in, through and along, 2 
particular way, he cannot juſtify making a tranſverſe road a 
the ſame. Id. [bid.* 9 
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(E. 13.) When confined to the Tenure, Sc. of ſuch an one. 


If a man grant a tenement wvocat D. in tenura tue occupatione B. 
All lands of that name, tho' part of them are demiſed to him, 


and part enjoyed by him without leaſe, pais; for both are in his 


occupation. K. 1 Kol. 19. | | | 
Tho' part be wood incloſed adjoining to the land demiſed, 

but, by reaſon of fences being thrown down, the beaſts of B. 

have the herbage of the wood; for if he has the occupation by 


right or by wrong, it is ſufficient. R. Kol. 19, 20. 


If a man grant land by name, in the tenure of 4. and lately 
demiſed to B. in the pariſh of D. land ſo named in the tenure 


of A paſſes, tho' never demiſed to B. nor in the the pariſh of 


D. Send 4 mw 10%. = | | 
If he grant all tithes, which belong to the rectory of B. all 


ric] wvere in the tenure of D. tithes belonging to the rectory 


paſs, tho” never in the tenure.of D. for there was a plain and 
certain deſcription of them before. R. Fon. 437. 

But by a grant of the manor of B. and all lands in temerd A. 
lately demiſed to C. in the pariſh of D. land in tenurd A. if 
never demiſed to C. nor in the pariſh of D. does not paſs. R. 
3 Lo.i02. 1 And. 148. | ; * 

If a man declare the uſes of a fine or recovery of lands in 
E and F. as to all that farm and the lands belonging called 


vines in E; and twenty-one acres of the ſame farm lie in F. thoſe 


do not paſs; for without the laſt words, which are reſtrictive, 
the ſenſe is not compleat. Per Atkyns, Hard. 225. 


(E. 14.) When a Grant ſhall be void. 
A grant ſhall be void, if it be totally uncertain: as, if a man 


If he grant 10/. per aun. parcel of his manor, without other 


certainty. Bridg. 12. 


(F) I Grantsz cannot defeat his own Grant. . 


A grantor cannot defeat his own grant: and therefore, if a 


man grant twenty of his beſt trees to be taken in ten years, 


the grantor cannot cut down trees without the conſent of the 
grantee, R. 2 Lev. 142. 


(G) Gzant bp the King. 
(G. 1.) What Things he may grant. 
OW a grant by the king ſhall be made, by writ or patent, 


and under what ſeal, Jide in Patent, (A.—B.—C. 1, =, 


317 


| | ly ur (E. 14.) 
grant as many trees as can be ſpared in his manor, Hridg. 12. If it be un- 

f certain. 

Vide ante 
(A. 3.) 
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The king, as well as a common perſon, may make a t of 
all lands, and tenements, or other inheritances, which are 
veſted in him at the time of the grant. 2 Rol. 198. J. 15. 


As, he may grant lands, which come to him by deſcent, or 


eſcheat before oflice found; for the freehold is caſt upon him by 
law. Fide Prarogative, (D. 66, &c.) = OR 


So, lands, which come in remainder, or reverſion, after a 


particular eſtate determined. | | 

Or, if the particular eſtate be determined by a condition 
broken, tho' the breach does not appear upon record. 2 Rol. 
184. J. 10, 15. Vide Prerogative, (D. 70.) 

So, if an office be forfeited for being in arrear in an account, 
or other neglect of a thing required by the patent upon pain of 
forfeiture, where it appears by the record, that the party is in 
arrear, Sc. the king may grant the office to another, without a 
ſcire facias againſt the patentee, or office or other matter of re. 
card, which finds the forfeiture. Dy. 211. 2 Rol. 184. J. 25. 

So, if lands forfeited for treaſon are veſted in the king by the 
fe. 33 H. 8. or any particular ſtatute, the king may grant them 
before office found, notwithſtanding the V. 18 H. G. 6. 2 Rd. 
184. J. 40. 8 5 x | 

So the king may grant a. condition, right, poſſibility, or 


choſe en action. Vide in Aſſignment, (D.) 


A ward, Sc. cum acciderit. 2 Rol. 198. J. 23. 
All wards, marriages, &c, to ſuch a value until ſuch a time. 


2 Rol. 198. J. 21. . 
So a power of aſſenting to an election of a biſhop, abbot, 


Sc 2 Kol. 187. I. 22, 25. 


What juriſdictions, franchiſes, exemptions, offices, impoſitions, 
Sc. the king may grant. Vide in Prærogative, (D. 28, &c.) 


(G. 2.) What not. 


But the king cannot grant a thing intruſted to him in reſpett 
of his ſovereignty: as, the lapſe of a church, before or after it 
becomes void. 2 Rol. ay. I. 32, 35. Vide E/gliſe, (H. 11.) 

Nor, purveyance, butlerage, priſage, &c. 2 Rol. 187. l. 35. 
Vide Prarogatroe, (D. 41, 42, 45.) 3 

N the power to make a diſpenſation of a ſtatute. 7 C- 

So he cannot grant the lands, or goods of a recuſant convict, 
before the commiſſion returned. 2 Rol. 184. J. 20. 

Nor, the lands or goods of one attainted of treaſon, before 


his attainder. Per 6 F. 5 cont. Dy. 108. a. 


Tho! the treaſon was committed at the time of the grant, 
and the forfeiture has relation to the offence. 2, Dy. 108. 

So the king cannot grant the proſecution, or execution of 
any penal ſtatute to another ; for it is intruſted with him as 
head of the en ef 1 ; 

Nor, the penalty or benefit of a penal ſtatute, before 1t be 
recovered. 7 Co. 36. 6, 37. a. ; " >: ah 
23 58 : ; , 


ns, 
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Nor, any fine or ſorfeiture of a particular perſon, defore he be 
convicted. Decl. d by the ft. 1 W. & M. 2. that ſuch graut or 
promiſe is illegal and void. ; - 

[If the king's grant by letters patent be void, as being contrary 
to law, yet if the letters patent are confirmed by act of parliament, 
it makes all good. Sherlock v. Dean and Chapter of Norwich, H. 
5G. Fort. aaa. Str. 159. ] | | | 


(G. 3.) When it binds his Succeſſor. — 


If the king grant lands or tenements, of which he has the fee, 
the grant binds his ſucceſſor. 3 | 

So, if he grant a wine- licence; for he has an inheritance in it, 
and the intereſt paſſes, and not the authority. R. 1 Sid. 6. 
do, in all caſes, where the king grants an intereſt. Adm. 
* 043+: | 1 

As, if he grant to an alien, for him and his ſucceſſors, to be 
free from alien cuſtoms. Hard. 444. "Rs 

To his tenant, that his heir ſhall not be in ward; for he has 
an inheritance in the ſeigniory. hid. EL | 

Or, that he may alien in morrmain. Ibid. | 

do, if the king grant to a college to be diſcharged of toll, witk- 
out ſaying, for him and his ſucceſſors; it ſhall be diſcharged in 
y time of the ſucceſſor, as well as where an intereſt paſſes. 

Te. 15. : | : 

But a 3 by the king during his will, determines by his 
death, Mo. 176. 2 ERS | | 

do a grant of a mere licence, or authority. Hard. 443. 


(6.4) What Grant ſhall be good. 


| Every grant of the king of a thing, which he may grant, where (G. 4.) 
he is appriſed of his intereſt, and of the cauſe and circumſtances In reſpe& 
of the grant, will be good. . oe © of the 
Tho' every thing is not performed which ſeemed deſigned, if ee of "_ 
the words of the conſideration are anſwered ; for no inference „ 
{lall be made beyond the words: as, if the king grant, in conſi- of it, | 
(eration of the ſurrender of a patent by A. and his wife, where 
the wife cannot ſurrender; for mention is made only of the ſur- f 
render of the patent, and not the eſtate. R. 1 Co. 43. 4. | 5 
Or, in conſideration of the ſurrender of a former patent to be 
cancelled; if it be delivered into cancery, tho' it be not cancelled. 
K. 10 Co. 67. 6. 2 Rol. 199. J. 35. f 
In conſideration, that the leſſee for years being then in poſſeſ- 
fon ſurrender, the king grants a new leaſe, it is ſufficient ; for 
the acceptance of the new leaſe is a ſurrender, and the king takes 
notice that he was then poſſeſſed. 10 Co. 67. 2 Rol. 199. J. 40. 
Tho' the king does not recite his own eſtate ; for he need not 
G ſo. 1 Co, 45. b. 61. a. Mo. 318, 320. | 
do, it he recite falſely, that he has an eſtate iu poſſeſſion by the 
lurrender of a grant in tail, and grants the manor to B. he ſhall 
| . have 
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_ uncertainty; but if the tail be iz % the reverſion paſſes, other. 


his body, who ee it to the king in fee, and the king after- 
wards grants it to 


N N TY "Iv * * WIE" 
#F : : 
» 


GRANT. 


have the reverſion, tho” he cannot take the poſſeſſion. N. 6 C.. 

65. 8 Co. 56. a. | 2 e 
So, if he recites a grant in tail and afterwards grants maner;; 

revertionem, necnm manerium prediftum, the grant is not void for 


wiſe the poſſeſſion. K. 8 Co. 167. ; | 

So, if the king licence his tenant to alien in mortmain, he need 
not mention how he holds. 41 J. 19. 5 

Tho' the king does not. mention, when the grant ſhall com- 
mence: as, if the king recite a grant of pannage, Sc. to A. for 
lite, and then grant it to B. without ſaying, pot mortem, Qc. it 
will be good; for he ſhall take when he can by law. K. 8 65. 
56. a. 2 brownl. 232, 234. „ : | 

So, if the king grant an office, 4abendum from the full age of 
B. which was then paſſed, it will be good for the future time. 
K. 9 Co. 47. 6. 25 5 

A if he king grant an advowſon to A. and the heirs male of 


and his heirs; the grant to B. will be good, 
for the king is ſeiſed in fee preſently, and the recital of his eſtate 
is not neceſſary. R. Cro. El. 519. 8 

So the king's grant will be good, tho' it does not mention what 
eſtate the grantee ſhall have; for he ſhall take at the will of the 
king. R. 8 Fac. ut dicitur per Hale, 1 Vent. 408. 

So, if the king has a conditional eſtate in fee, and grants in 
fee, it will be good. 1 Co. 49. 6. | . 
Or has it pur auter vie, and grants totum ftatum, or for 40 years; 
for the grant was lawful, tho' the grantee cannot have it for 30 
years abſolutely. R. 7 Co. 12. a. Mo. 321. 


So a grant of the king, which has ſufficient certainty for ſhew- 
ing fully that the king was not deceived, will be good: as, if the 
king grant the manor of B. without ſaying, in what county it 
lies: but the county muſt be alledged in pleading, 9 Co. 47. 4. 

Tho' he has another manor of the ſame name; for it ſhall be 
diſtinguiſhed by the tenu:e, value, occupant, or particular, &. 

Co. 47. a. | | 
; So, if the king grant all his lands, tenements and heredita. 
ments in D. an advowſon, mill, piſcary in groſs, Sc. pals tho 
not particularly named: but they ſhall be ſeverally demanded in 
a precite. 2 RA. 106. J. 5. 193. J. 15. 194. l & % 

If the king grant a mo and Al Kb e aut cum 6 
dimiſſas, lands enjoyed with it for a convenient time paſs. I. 
Cro. Car. 169. : 

So, if the king's grant refers to another thing which is certa!n, 
it is ſufficient; for id certum eſt quod certum reddi poteſt: as, if he 
grant to a city, c. all liberties which London has, without fa): 
ing, what liberties London has. 20. H. 7. 7. 6. 

Tho' the reference be to a matter in pais : as, if the king gr 
an office, liberties, Sc. adeo plene ficut aliquis alius enjoyed them 
the grantee ſhall have all advantages, which any former _ 

| | enjoyed 
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enjoyed: as, he may make a deputy, if the former patentee 
bad made one, K. 9 Co. 30. a. 52.4. R. 10 Co. 64. 2 Rel. 
186. J. 45. Fa 


An advowſon appendant paſſes, tho the ft. Prær. Reg. ſays, 


that it does not paſs without expreſs mention; for it ſhall 
be ſatisfied by words æquipollent. 43 Ed. 3. 22. 3. Dy. 


350. 5. 2 Kol. 185. J. 30. R. 10 Co. 64, 6. 


If he grant a manor cum tot ta! frauches libertat', Sc. qual A. 


had; the grantee ſhall have all franchiſes, Sc. which A. enjoyed. 
Pl. Cem. 12,6, 2 Rel. 185.1. 5, 20. Co. L. 121. 6. Fon, 349. 

Or, tot tal” franches, &c, qual. A. or any predeceſſor had; 
he ſhall have all that any tenant for life of the manor had, 
tho' 4, had them not, K. 9 Co. 30. 


a. | 
If he grant a manor with all franchiſes, Sc. belonging at the 


time of his purchaſe, 2 Rol. 184. J. 54. 3 
Cum omnibus exitibus amerciamentis & proficuis refidentium inf 
M. pra dictum. PI. Com. 12, 6, | | 


do, if the king, in conſideration of 20). paid, grant; it is 


ſuticient without ſhewing that it was paid: for it is a perſonal 
thing executed, and accepted by the king. R. 10 Co. 67. 6. 
2 Rel. 200. M 8 | : 

Or, in conſideration, that the grantee ſhall repair; if the 
grantee does not repair, the grant is not void, for the king 


may have covenant. 2 Rol. 200. J. 


do, if the king grant, in conſideration of a ſurrender; it is 
ſulficient, tho” the ſurrender was not inrolled till after the grant; 
for the ſurrender was good, tho' not compleated. Per Hob. 221. 
do, if the king be miſinformed, but not deceived, it will be 
good? as, if he let land, which is recited to be 10/. per ann, 
when it was 207. rendering 20l. per ann. Per Poph. Tel. 48. 
If he recite land to be concealed, when it was not: where 
it appears that he intends a grant of the land, tho' not con- 
cealed. Sal. 561. | | 

If he grant the manor of B. quod manerium fuit ſeiſitum in 
manus noftras, c. tho' it was not ſo. R. 10 Co. 113. a. 


Or, the office of parker of B. quod H. habuit; for it was 


added for the more certainty. 10 Co. 113. a. 


Or the manor of D. quod fuit in tenura de B. when it was 
. 


Or, a manor and advowſon, adeo plene as we by any means 


lad it cuidam archiepiſcopo dudum ſpectas; where the arch- 


billop had the manor, but not the advowſon, R. 2 Mod. 1. 
Or, if he grant lands, all which are of ſuch a value; tho? 

the value be miſ-recited, if there be a non o&/tante of the miſ- 

recital of the value. R. Hard. 232. p SES 


(G. 6.) What ſhall be void. 
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But generally, the king's grant will be void for uncertainty: (8. 6.) 
3, if the * grant ſuch a toll as was taken at B. aut alibi in it it be un- 


Alia; it wil 
. 30. : 


Vet. vr. 1 Or 


be void, tho' toll was taken at B. 2 Kol. 196. certain. 
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Or all amerciaments before his juſtices, without ſaying, what 


juſtices of B. R. in ore or juſtices of peace, c. Co. Ent, 384, 


to be exempt from the office of ſheriff, 


* 


Or, a grant to 
without faying, of what county. id. 

Or, to have catalla felon', without ſaying, in what manor, 
or county. Lid. 5 75 "4 

To have the cuſtody of all his houſes, without ſaying, what 
in particular. K. Jon. 293, 4. h 25 7 

So words too general are not ſufficient in the king's grant; as, 
if bona felon”, Sc. which lie in grant, and not in preſcription, are 
re-united to the crown, or extinguiſhed, and afterwards the king 


grants the manor cum, tot tal libertat' privileg', cc, qual A. nuper 


(0. 8.) 


If the king 9 H. 6. 28. 6, 1 Co. 44. a, 


abbas habuit, who claimed the ſame privileges by charter; the 
grantee ſhall not have bona felon by ſuch general words. K. 
2 Rol. 193.1. 40. Fon. 349. Vide Franchiſes, (G. 1.) 

So general words in the king's grant never extend to a grant 
of things, which belong to the king by virtue of his prero— 
gative; for ſuch ought to be expreſsly mentioned. 2 Rol. 195. E. 

If the king has land by extent for a debt, and grants the 
land to A. that does not paſs the debt without ſpecial words. 
KR. 3 Lev: 1356 „„ Fa 


If he grant ſuch a waſte, that does not paſs royal mines 


there. 1 Co. 46. 6. | | 

Or if he grant all mines, gold or ſilver mines do not paſs, 
not being expreſsly mentioned. 1 Co. 46. 6. | 

If he grant all the demeſnes of the manor of D. copyholds, 
tho” they are part of the manor, do not paſs. R. 1 Co. 46. b. 
If the king ſeiſed of the rectory of D. which was appropriated 
to an abby, grant the advowſon of the church of D. the rectory 
does not paſs, nor the advowſon as an advowſon in groſs; for 
by the appropriation that was extinguiſhed. R. 2 Lev. 80. 


So, if the king be deceived in his grant, it will be void. 


\ 


dedeccived. As, if the king grant a greater eſtate than he could law- 


By miſin- 
formation 
of his in. 
terxreſt. 


fully do: as, if the king, ſeiſed for life, or for years, grant 
in fee; it will be void for the whole, for the king vas 
deceived. 1 G. . 4. Ao. 321. R. 3 Lev. 133 
So, if the king, ſeiſed in tail, grant in fee. i 
Or, ſeiſed in tail, remainder to himielf in fee, grant in tail; 
for his intent was to make au eſtate tail in pofleſſion, which he 
could not. R. per 7 F. 2. Cont. 1 Co. 49, 50. Alt. Woods. 
So, if he grant for life, and afterwards the reverſion ju 
fee, it will be void for the whole. 1 Co. 50. 6. 
So a licence to a tenant to alien generally, if he had on! 
an eſtate tail, will be void, 21 A. 15. 40 Af. 36. | 
So, if the king grant wancrium de R. & II. in tom. I. 
where there are — manors. R. 1 Co. 46. | . 
Or, manerium de R. cum M. 1 Co. 46. 5. . 
If he grant a fair, market, Sc. on the ſame day, on which 


theca was an antient fair, Oc. 1 Co, 49. 4. 3 
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If he grant a rectory cum decimis, Ec. prout abbas; the 
advowſon does not paſs, for the king intended a grant of 
a lay-fee. 2 Rot IL. 15. | 5 | 

Or, a manor with the franchiſes, Sc. which A. had; when 
the liberties were reſumed from A. 2 Rol. 185, J. 10. 


Or, lands in N, and all courts leet, &c. præmiſſis ſpectan; where 


- 


the leet belongs to the hundred. R. Mo. 427. 


So, if the king's grant be founded upon a falſe ſuggeſtion, it 
will be void: as if land be recited to be only 101. per ann. when 
it was 201, 9 H. 6. 28. . 2 Kol. 188. J. 15. Tel. 48. 
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(G. 9.) 
By falſe 
ſuggeſtion; 


Or, that the king had it by eſcheat, when he had not. 2 


Fol. 188. J. 20. ES 


So, if any thing mentioned as the conſideration of the grant, 
or which ſounds for the benefit of the king, (be it executed 


or executory, matter of record, or in pais,) be falſe; the king 


i» deceived, and the grant will be void, R. 5 Co. 94. a. 2 


ll. 188, J. 25. 199. J. 30, 50. Lane 75, 109. 


As, if the king grant, in conſideration of the ſurrender _ 


of a prior intereſt or eſtate; when the ſurrender was only 


in appearance. Dy, 352, | 


* 
Or, the whole was not ſurrendered. Dy. 352. R. 5 Co. 94. 


a, Dub. 2 Rol. 189. J. 35. R. ibidem l. 25, 45. 
If he grant, in conſideration of a grant or ſurrender by 


an huſbaud and wife; for the wife could not ſurrender. 
K. Hob. 223, 2 KNal. 199. J. 45. 


In conſideration of a. ſur render; when part was leaſed to 
another. 2 Kol. 188, 1 25, Per 3 Bar. Lane 75, 109. 

In conſideration of an antient rent of 5. 16s. 8d. when the 
rent was 61. but 3s. 44. allowed for payment at the excheguer; 
tor the rent here is the conſideration. K. Tel. 43, 48. 

ln conſideration. of a ſurrender, when the ſurrender was 
conditional. 2 Kol. 199. J. 52. ; 15 

In conſideration of the ſurrender of a leaſe; and the leaſe 
was void. K. 5 Co. 94. as c „ 

So, if the king grant a rectory, if it is not in leaſe, or if 
it be, after the term, when part was in leaſe; it will be void; 


for it was intended that all. ſhould paſs at the ſame time. R. 


* 


1d. 43, 48. 2 . W | 

So, if the- recital of a thing in a patent which ſounds to 
the king's benefit be falſe; the grant will be void, for the 
king is deceived. 2 Co. 54. 1 Co. 43. 4. Dy, 352. 4. 11 


6. 90. 2 Rol. 188. J. 12. | 


As, if it recite a grant of a reverſion which was void, and the 
grant to commence after it. X. 11 Co. 4. 6. 2: Kol. 188. J. 32. 
If it recite an inſtitution of his preſentation ; and he then 


confirms it; where the preſentation was repealed, 2 Rol. 188, 


45 | | = . 
lf the king leaſe for 21 years after a former leaſe to A. deter- 


mines; which was before ſurrendered, K. 3 Leo. 5, 6. | 
e mo 
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If he grant a manor ado plene as ſuch an abbot had it; the ad. 
yowſon appendant in the hands of the abbot, which was then 
in groſs in the hands of the king, does not paſs. 2 Mod. a. 

3 recital which is true in terms 1s ſufficient : as, if the 
king recite that the eſtate was upon condition; tho? the 
condition be broken, it does not hurt: for he does not fay 
that the condition continues, and the breach is only matter 


in pais. R. 2 Co. 54. 6 


So, a falſe recital of a matter in pais executed does not hurt: 


as, if the king recite, that his eſtate is fraudulent prout nobis 


fatis liguet. R. 2 Co. 54. | | 
So, a falſe recital of a thing, which need not be recited, does 
not hurt. Vide ante, (G. 4.) 
So, the recital of a conſideration which is falſe does not 
hurt: as, if the good ſervice by 4. in war; where none was 
done. Semb. Bro. Patent 1. | TED 5 


(G. 10.) When a Recital is neceſſary. 


If the king grant a reverſion upon an eſtate for life, or years, 
he ought to make a recital of the particular eſtate, otherwiſe it 
will be void. K. 1 Co. 44. 4. 50. K. 4 Co. 35. 6. 8 C. 
0 = 3 5 

Or, a revetſion expectant upon an eſtate tail. Mo, 206. 

Tho' a ſubſequent leaſe recites both the former leaſes, the 
leaſe not reciting the former will be void. Sav. 58, 9. 

So, if he grant a preſentation to B. after a preſentation of A, 
without mentioning of it; the firſt ſhall not be. revoked, but 


the ſecond preſentation is void. Dy. 339. 6. 2 Rel. 188. J. 40. 


R. cont, 190. J. 30. Fide Efsliſe, (H. 10.) | 
So, if the king grant an othce for life, and afterwards grant 

the ſame office pot mortem, Sc. to another, he ought to recite 

the firſt grant, tho' it is not properly a reverſion. R. 2 Rv. 


190. J. 20, 8 Co. 


4. | . 
So, if the king leafs to A. and afterwards make a new leaſe to 
him, without mentioning the firſt; it will be void, tho' it ope- 
rates as a ſurrender of the former leaſe. R. 2 Rol. 190. l. 25. 
But if the king make a leaſe at will, and afterwards grant the 
ſame land to another, he need not mention the leaſe at will. 
Or, a grant, which imports a charge or truſt, without fee 
or profit. Bro. Patent 2. - = | 
So, if a reverſion, depending upon an eſtate for life, or years, 
come to the king; in the grant of it he need not mention the 
leaſe, becauſe it is not upon record. Bro. Patent 93. Per Mor 
acc. fed And. cont, Mo. 206. Acc. Dy. 233. a. 6 Co. 56. a. 
2- Kol. 199. J. 10. 2 Brownl. 241. d. 499. 
So, it the king leaſe a copy hold, and afterwards grant the 
ſame land to another. 2 Rol. 196. J. 50. 
Or leaſe part of a manor, and afterwards leaſe the manor to 
another, without recital of the former leaſe. R. 1 4nd. 46. 
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So where the recital of a leaſe is neceſſary, it is ſufficient if 
he grant the. land in leaſe for life, or years, or the reverſion 
tent, or date. Bro. Patent 96. 2 Rol. 190. J. 40. 191.1, 1. 


er So, if the date be miſtaken. Bro. Patent 96. 2 Rol. 190. 1, 45, 
So, tho' the patent does not recite the leaſe, but concludes, 


5 wtwithRanding it be in leaſe for life, or years, of record, or other- 
* wiſe, 2 Rol. 190. J. 50. K. 4 Co. 35. 6. | 8 
8 do, if there be a grant of a reverſion expectant upon a leaſt 


for life, or years. K. 4 Co. 35. 6. 2 Rel. 191. J. 5. | 
So, if an eſtate comes to the king, ſubject to a leaſe for 
life, and alſo for years, and the king reciting the leafe for 


not appear, whether the king intended to demiſe the re- 
rerſion or the poſſeſſion, Hard. 499, | 


7 (G.z1.) The King's Grant does not enure to a double Intent. 
Lo, do the king's grant cannot enure to a double intent, but he 
hall be intended to be deceived: as, if he grant tenere placita co- 
an his bailiffs, ſteward, or juſtice; if there are not ſuch officers 
he fore the grant, it does not enure to make ſuch officers, and 
likewiſe to give conuſance of pleas to them. 2 Rol. 196. J. 4a. 
A, do, if he grant to a ſpiritual corporation a church in per- 
ut jrtuum, it mall not enure to a grant of the church, and like- 
49, vie to make an appropriation, 2 Rol. 196. J. 45. 
lt he grant a copyhold for life, it does not enure to a grant 
ant ad deſtruction of the copyhold. 2 Kol. 196. J. 50. 
ite If he leaſe for years, a leaſe afterwards to the ſame leſſee for 
Rel. Lore years, will be void. Lane 22. . ER 
| If the king be deceived in his grant it will be void, tho' made 
to a cert ſcientid, Sc. R. 1 Co. 49. Alt, Woods, for that does 
2 t help a falſity. Per Manud. Sau. 5. Vide pot, (G. 12.) | 0 
* | : I ; : 
* (G. 12.) How the King's Grant ſhall be expounded. 
fee lf the king's grant can enure to two intents, it ſhall be taken pie ante, 
an. vthe intent, that makes moſt for the king's benefit. 21 Ed. (E- 9, Kc.) 


ho 46.5. 2 R. 3, 4. Co. Ent. 384. a. 
And therefore it ſhall be conſtrued ſtrictly: as, if the 
lng grant a manor purchaſed by him, with all franchiſes 


© not paſs; for by the purchaſe of the king they are re- 
exed to the crown. 2 Rol. 184. J. 50. 193. J. 30. 


Fparcel; nothing paſſes which is not parcel in truth and of 
zu. R. 2 Rol. 186. J. 25. = . 

1; it muſt have been parcel time out of mind, Sc. 2 Rail. 
. . zo. f | | 


expetant upon ſuch leaſe, without expreſs mention of the pa- 


life demiſes the lands after the death of the life, or when 
mey ſhall come to the King's hands. Dub. For it does 


*onging, Sc. the franchiſes in the hands of the feoffor 


if he grant a manor with all lands, &c. accepted or reputed 


= | | FF 


325 


: 326 


not extend to goods of his homagers without ſpecial uſage. 


a livelihood there by ſinging, not of the ſon of a gentleman 


of the king, which ought to be more regarded than | 


of tithes granted per clerum Anglie; he ſhall be diſcharge 


„ — 


8 A N T. 


If the King grant all the iſſues, fines, and amerciaments of 
his own tenants; the grantee ſhall not have the amerciaments of 
him, who holds of the grantee and another. 2 Kol. 193 J. 4. 

If he grant a diſcharge from all cuſtoms, it ſhall not be ex- 
tended to magna & nova cuſtuma, tho' there has been an uſage 
for diſcharge from them. 2 Rol. 194. J. 10. - 

If he grant a forfeiture for a treſpaſs, or.otter offence for 
which a man ſhall loſe life or member, it does not extend to a 


. forfeiture upon an outlawry, or premunire. 2 Rol. 194.1. 35, 42. 


If he grant bana & catalla ſua, it does not paſs ſpecialties, 
2 Rol. 195. J. 20. . 3 
If he grant b Y catalla felonum de hominibus ſuis, it does 


2 Rol. 195. J. 10. 3 
If he grant ſervices, and that the grantee ſhall be as tree as the 


king in his crown; that does not extend to the diſcharge of a co- 
rody, penſion, fine for alienation, &c. 2 Rol. 195. J. 40, 45. 
But the king's grant ſhall have a reaſonable conſtruction: 
as, if the king grant the office of the king's tennis plays; 
he ſhall have the office, when thoſe of the houſehold play, 
as well as the king in perſon. R. 8 Co. 45. 5. N 

A commiſſion to take ſinging boys out of the cathedral 
for the king's chapel ſhall © conſtrued of thoſe, who get 


who is inſtructed there. . 8 Co, 46. a. | 
If queen Elizabeth had granted a manor with all woods, 
Sc. modo wel antehac reputat' parcel; a wood parcel at the 
time of Ed. 6. paſtes, tho' not if it was of a longer time, 
unleſs wnguam antehac was added. R. Dy. 362. a. Co. Eu. 
384. a. 2 Fol. 186. J. 15. Es 
If ſhe had granted tam rectoriam ſuam in the ſingular number, 
tho my were originally two rectories, and they were appro- 
priated ſeverally in the time of Ed. 3. it will be good, being it. 
puted as one from the time of Edw, 3. K. 2 Rol. 186. J. 50. 
If the king grant the rectory of M. in the county of“. 
with all lands, tithes, Sc. eadem rectoriæ ſpectan; tithes, &. 
in the county of York belonging to it, paſs. Semb, Sav. 55. 
So, where the king's grant is capable of two conſtructions, 
by the one of which it will be valid, and by the other 
void, conſtruction ſhall be made to make it valid; for thit 
will be more for the benefit of the fubjet and the honou! 


profit. N. 9 G. 131; . 10 Co. 67. J. R 6 G6. 
As, if there be a grant to diſcharge one from the collect 


if the grant be per clerum provinciæ Cantuarienſis : for it! 
not uſual to have a grant by both provinces together. 4 
21 Ed. 4. 48. 6. R. per all the J. 2 K. 3. 4. 


If the king grant all lands, tenements, and hereditame"! 
to a priory "wma and all piſcaries, ' Sc. Hectan to the f 
manor; a pi 
by the laſt, being within the fir 


cary, Sc. in groſs 1 for it was not reſtraine 
words. K. 2 Rol. 185-1 50. 
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If the king grant a manor and all waifs, eſtrays, bona felonum, 
gc. eidem manęrio ſfpectan; bona felonum, Cc. which cannot be 
claimed by preſcription without charter, paſs, tho' never uſed 
with the manor, R. 2 Rol. 192, J. 45. 9 Co. 22. 6. | 
So, if the king's grant be ex certd /cientic & nero motu, it ſhall 
be taken more ſtrongly againſt the king, and beneficial for the 
ſubject : as, if the king pardon a ſheriff all contempts, he ſhall 
be excuſed of a falſe return, 36 H. 6. 24. b. 37 H. 6. 21. 6. 
Go. Ent. 384. | 8 o 8 5 
If he pardon A. B. all debts ex certd ſcientid, c. debts as ſhe- 
riff are diſcharged, as well as others. R. 2 R. 3. 7. a. R. 
1 H. 7. 13. a. Agr. 1 Co. 49. a. | 5 | 

So a grant ex certd ſcientid, &c, diſpenſes with uncertainties. 
Per Manwd. Hav. 5 1 5 | 
But a grant ex cert4 /cientid, &c. ſhall not be expounded con- 
trary to the proper ſignification of the words: as, if he grant a 
portion of tithes in N. where he has only tithes parcel of a rec- 
tory, it ſhall not be extended to them; for portio decimarum im- 
ports tithes in groſs, K. 4 Co. 35, a. | | 
So a grant of all the demeſnes lands of a manor ſhall not be 
extended to copy holds, tho' by law they are parcel of the 
demeſnes. K. 1 Co. 46. 6. | 8 


. 
ho get 
leman 


Though the crown is not bound by the ſtatute of limita- (G. 13.) 
tions, yet a grant may be preſumed from great length of poſ- When a 
ſeſfion. Cowop. 215. * | grant ſh 


yoods, *Poſſeſſion for 350 years was held by the court as ſufficient ned. 
+ the ground of preſumption, to be left to a jury. Id. 102,* 
time, Though the record be not produced, nor any evidence given 
. of its being loſt; yet under circumſtances, it may be left to the 
; | conſideration of a jury, or a court of equity, whether there be 
taker, not ſufficient ground to preſume a charter. Id. 110.“ 
appro- | ; : n N 
— le- Vide more relating to Grant, in Annuity, (A. 1, &c.)—Biens, 
50 (D. 2.)—Chimin, (D. z. — Common, (O.) Condition, (A. 2, 3. 


—D. 4.)—Copyhold, (C. 1, &c.) Courts, (P. 1.) — Ireland, (D.) 

—Liberiies, (B.) — Market, (C. 1. &c.)—Offcer, (B. 1, &c.)— 

Pardon, (A. —B.— G.) Prærogative, (D. 24.) — Kent, (C. 8.)— 
7% (G. 2.) | | „„ 
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HABEAS CORPUS. 
(A) By what Court granted, 
N habeas corpus is a writ for bringing the body of him, who 
is impriſoned, before the court, «um apa detentionis, 


And it may be granted, in reſpe& of an unlawful commit- 
ment, or in reſpect of a privilege, which the party claims, to 


be impriſoned elfewhere. | 3 
By the common law, the writ of habeas corpus cum cated deten. 


tionis might be granted out of the chancery within the term, or 
RO; for the chan. ery is always open. 2 nfl. 53. 4 Inf. 
I, 290. 5 
And by B. R. within term. 2 Luft. 53. 4 Inſt. 81, 290. 
And that, in all caſes for perſons privileged or not privileged. 
2 Infl. 52, 53. 4 Inft. 71, 290. 3 
So it lies out of C. B. or eæcleqner, for perſons there privileged. 
2 Infl. 53. narg. 4 Inf. 290. 2 H. Hift, P. C. 144. 8 


So, tho' they are not privileged there. Yau. 154, 155, 156, 


ot wa 13, 17. R. cont. per 3 J. 2 Med. 198. Semb, 2 Mod. 
306. Cont. per North, 1 Mod. 235. It ſhail not be granted. 
2 Fent. 24. R. acc. per 3 J. Vaughan cont. Cart. 222. bh 

But tho' an habeas corpus may be granted by C. B. yet it is 


not. the proper court for it; becauſe it cannot diſcharge, 


or intermeddle as B. R. may, if it is a criminal matter. Per 
Vaughan, Cart. 222. | . . 
[C. B. has a general juriſdiction to grant it in all caſes 


whatſoever. Wood's eaſe, H. 11 G. 3, 3 Wilſ. 172.] *2 Bl, 
Hep. 745.* | | | 


By the ,. 3.1 Car. 2. 2. an habeas corpus may be obtained in 
term out of the court of chancery, or exchequer, as well as B. R. 
or C, B. by any priſoner. | | 3 

And in vacation on complaint, Sc. the chancellor or keeper, 
any juſtice of the one bench, or the other, or baron of the coif, 


ſhall on view of the copy of the commitment, or oath of denial 


of the copy of it, and requeſt of the pagy, or ſome other in his 
behalf, in writing ſubſcribed by two witneſſes preſent at the de- 
livery, award an habeas corpus to the officer, in whoſe cuſtody the 
party is, returnable immediat? before himſelf, or ſome other juſ- 
tice, or baron, under the ſeal of the court whereof he is 4 


judge, Sc. on pain of 5001. to the party grieved. 


And it may be directed and run to any county palatine, 


cingue port, or other privileged place in England, Jer/ey, | 
or Guernſey, Lat. 160, | 


So, to Ireland. Semb. 1 Vent. 357. 

So, it lies, tho' a certiorari be taken away in ſuch caſe by 
ſtatute. Per Hale, 1 Mod. 102, PE ig 5 

[ Habeas corpus ad teſlificandum, lies to remove a priſoner in ex- 


ecution, to be a witneſs; yet where it appears to be à con- 
| | | | trivance, 


. 


And therefore, if a man be impriſoned for any cauſe, except 
upon a conviction for a crime, or in execution, he may have ad 


habeas corpus cum cauſed detentionis, Sc. 2 Iuſt. 52. 2 H. H. 143. 


So by the f. 31 Car. 2. 2. a perſon committed or detained 
for any crime, unleſs for treaſon or felony plainly expreſſed in 
the warrant, (other than perſons convict, or in execution by legal 


proceſs,) may in vacation complain or appeal to the chancellor, 


juſtice, or baron, Sc. who ſhall award an 4abeas corpus, Mc. 
And by this ſtatute C. B. has juriſdiction to bail, diſcharge, 
or remand. 2 H. Hi. 144. | 12 

And if the crime appears, C. B. may bail quoad the action, and 
remand guoad the crime. bid. | 


If he be committed by warrant of the chief juſtice of B. R. 


he ought to be brought to the court by habeas corpus, not by 
rule. 1 Sal, 349. oF | 

So, if a perſon be lawfully impriſoned, and afterwards nnlaw- 
fully detained, he may have an 4abcas corpus for his diſcharge: 


as, if a foreſter take a man with the manner within a foreſt, or 
a man be indicted for killing or hunting a deer in the foreſt, as - 


he may, who afterwards offers ſufficient pledges which are refu- 


| fed; the offender ſhall have an habeas corpus, whereupon he 
ſhall be bailed for his appearance at the next eyre. 4 inf. 290. 


It will be granted for detaining a child under age from her 
father. 1 Bl. Rep. 386.* | 12 OM 
[A man impreſſed under a preſs-a&t, who is not in cuſtody, 


| (either as having abſconded, or as being 333 to be a cor- 


poral) cannot bring habeas corpus; but the court will, on mo- 


tion, grant a rule to the commiſſioners for putting the act in 
. Execution, to ſhew cauſe why he ſhould not be diſcharged. Re 


. Dawes, Rex v. Keſſel, T. 31 G. 2. 1 B. M. 636, 637.] 
lf the perſon contined is too weak to be brought into court, 


they will make a rule that certain. perſons ſhall have acceſs to 


bim. Rex V. A right, M. 1 G. 4 2 B. M. 1099. Rex v. 7 ur = 
lington, H. 1 G. 3. #B.A6 1116-1 | 


(But will not give that liberty unleſs to perſons who have 


ſome pretenſion to demand it. Rex v. Clarke, M. 3 C. 3. 
3 B. M. 1362. | OI ES ooo, 
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trivance, the court will not grant it; as if A. convicted of 
| bribery on the oath of B. indicts him for perjury in that very 

oath, they will not grant it. Rex v. Burbage, T. 3 C. 3. 

3 B. M. 1440] | | | 

(B) For what Cauſe. Habeas Cozpus ad 
Subjictendum et Recipiendum. „ 

A N habeas corpus ought to be ranted of right. R. 2 Inſt. Vide foft, 

615. K. in Parl. 1 Rull. = * * — 
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(o) Athen it {hall not be allowed. 


UT by the f.2 H. 5. 2. none ſhall be diſcharged or bailed | 


upon an habeas corpus cum cauſa, Ve if it be returned, that 
he is in priſon on condeinnation oy judgment againtt him, but 
he ſhall be remanded and kept in fate cuſtody till agreement of 


the party, or payment of the ſum adjudged. | 
So, by the . 31 Car. 2. 2. a perſon committed for treaſon 


or telony, plainly expreſſed in the warrant of commitment, or 
convict, or in execution by legal proceſs, is not entitled to au 
habeas corpus in vagation by force or that act. 

[To a perſon committed ior high-treaſon by rule of court. 


Rex v. Leonard, H 5 G. „. 142. 


, [A perſon committed for high treaſon done in Scotland, is 
not within the act. Ne v. Mackintyh, P. 6. GC. Str. 308.] 
Nor, a perſon wilfully neglecting to pray an habeas corpus by 
the ſpace of two whole terms after his impriſoument. 
So a peer, impeached by the houſe of commons for high 
treaſon, is not 4% jure bailable in B. K. nor ſhall be bailed in 


' diſcretion, tho' he has continued two years in cuſtody; not 


being within the . 31 Car. 2. R. Ray. 381. 
Ss a perſon, committed by the houſe of peers, or of commons, 
being a member of the ſame houſe, ſha!l not be diſcharged upon 


an habeas corpus. R. 1 Mod. 157, 158. Ld. Shaftſbury. 


Nor bailed during the ſeſſion of parliament. K. 1 Mod. 157, 
158. Per Sir W. Jones in Parl. 30 December. 1680. * 2 bl. 
Rep. 754. 3 Will. 188.* 5 . | 

Though the commitment be only for a miſdemeanor. 
1 Mod. 158. ; | | | 

$0 a' perſon committed by the houſe of commons, for 2 
breach of privilege. Per 3 J. Holt. cont. Sal. 50z, © 

So, if it be uſed for avoiding a lawtul ſuit, upon ſhewing of 
this at the return, the court will grant a procedendo. 1 Sal. d. 

No habeas corpus lies for an alien enemy, a priſoner of war, 
however ill uſed or deceived. 2 l. Rep. 1324.* 

{Nor for a priſoner of war, the ſubject of a neutral power, 
taken in the enemies ſervice, into which he was forced win 
taken priſoner by them in an L£ng/y/h ſhip. Ker v. Schiever, J. 
32 C. 2. 2 B. M. 5705.] | | | 


( how it hall be awarded. 


Y the ,. 10 2 PI. & M. 13, no habeas corpus, Of. ſhall 
be granted to remove a priſcaer, unleſs ſigned by the ch. 
juit, or in his abſence by ſome other juſtice of the court, on 
pain that the writer forfc:t 5/. | 5 
By the 4. 31 Car. 2. 2. an habeas corpus granted purſuant to 
that act, ſhall be indoried, per ff. 31 Car. 2. regis, and ſigned 
by the judge that awards it. And a. writ of habeas corpu! 1 
not ſigned by a judge, needs not be obeyed. Cowp, 672. i 


ch. 
ö 011 
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ar 
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HABEAS CORPUS. 


If an habeas corpus be awarded for any one in priſon for a crime, 
it ſhall not be without motion. 1 Lev. 1. 2 Mod. 306. 


Otherwiſe, where it is for another perſon. 1 Lev. 1. 


So an habeas corpus muſt be directed to the officer in whoſe 


cuſtody the priſoner remains. /. 31 Car. 2. 2. | 
And therefore, if it be to the ſheriff or gaoler, it is bad. R. 
1 Sal. 350. +1 


(E. 1.) How returned, 


Y the ff. 31 Car. 2. 2. if an habeas corpus be ſerved upon an 
officer who hath the cuſtody, or left at the gaol with the un- 
derkeeper, Oc. he ſhall in three days after delivery, (if within 
twenty miles, or in ten days if above twenty and under a hundred 


miles, or in twenty days if above a hundred miles,) return the 


writ, and bring the body, and certify the true cauſe of detainer, or 
impriſonment, according to the command of the writ, on payment 


of 12d per mile, and the party's own bond to pay the charge f 


the return if demanded, and not to make eſcape by the way. 
lk the officer refuſe to make a return, or bring the body, Oc. 
or to give a copy of the warrant of commitment in ſix hours after 


demand, he ſhall for the firſt offence forfeit 100. and for the ſecond = 


ofſence 200. and be incapable of office. | 5 3» 
And a recovery or judgment by any party grieved ſhall be a 


ſufficient conviction for the firſt offence, and any after-recovery 


by a party grieved for any offence after the firſt judgment ſhall be 


a ſufficient conviction to bring the party under the penalty for the 
2d offence. 5 | re 
[On a habeas corpus granted by a judge in the vacation, return- 


able immediate before himſelf at his chambers, the party may be 
brought into court in term. Rex v. Dr. Shebbeare, H. 31 G. 2. 


1 B. M. 460. Rex v. Mead, P. 31 G. 2. 1 B. M. 542. 

Or if on a habeas corpus fo returnable the party is brought be- 
fore him, he may, if he judges it adviſeable, adjourn the return, 
and dire& him to be brought into court the firſt day of term. 


Lex v. Clarke, T. 31 G. 2. 1 B. M. 606. 


[A conſtable is an officer within the meaning of Pat. 31 Car. 2. 
0. 2, and obliged to give copy of warrant of commitment. Hud- 


en v. Afb, P. 5 G. Str. 167.) 


The officer mult ſhew by. bis return, by whom the party was 
committed, and the cauſe of the commitment. 2 Tust. 55. 

* And the return muſt anſwer to the taking, as well as to the 
detention. 2 BI. Rep. 1204.* | | 


And if he. docs not make a return after delivery of the writ, an | 


attachment lies againſt him, 2 Jon. 178. | 
Tho* his charges are refuſed ; for the court taxes and compels 
the payment of the charges, if the officer and priſoner do not 


agree, or he does not pay according to the agreement. K. 


2 Jon. 178. 
| By 


3m 
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] 
By the common law if an habeas corpus be hot returned, an l 
alias and pluries lie, and afterwards an attachment. 2 Lev. _ - 
If a habeas corpus is not returned, an attachment nf ſhall go, c 
without rule to return. Rex v. Wright, M.5 G. 2. Str. gig.) n 
[The court will not grant an attachment to accompany a habeas " 
corpus. Rex v. E. Ferrers, T 31 G. 2. 1 . M. 631. f 
[If habeas corpus is not obeyed, the court will grant attachment, - 
even againſt a peer; for he has no privilege againſt the proceſs i 
of Meſtminſter-Hall to compel obedience to habeas corpus. Ibid.) * 
And the return ought to be made within three months, 
1 Sid. 78. TIS „„ 
+ [On good cauſe ſhewn, as that the perſon confined is a lunatic, 
confined by her neareſt relations, who are proceeding to get a ce 
commiſſion of lunacy, the court will enlarge the time to return. 
Rex v. Clarke, M. 3 G. 3. 3 B. M. 1362.] | i * 
But where the commitment is for treaſon or felony plainly e- di 
preſſed in the warrant, the officer is not obliged by the ff. 31 Car. cot 
2. 2. to make a return, as directed by that ſtatute. : | anc 
he court will not receive the return, till the return day. ſpe 
2 Bl, Rep. 805, 6.* | not 
| . | | | Fs 
(E. 2.) What ſhall be a good Return. | 
| cour 
is, The return to an habeas corpus ought to ſhew the cauſe of com- Mc 
Mandamus, mitment ſpecially and certainly. 2 Iaſt. 55. R. Cro. Car. 507. ( 
(D. 3, &c.) R. Yau. 137. Pal. 558 1 . | vitl 
And therefore, if the return be, that he wart committed for a con- ( 
tempt in not performing an order between A. and B. made upon 3d day C 
of M. it will be good. N. Mo. 840. | $39, 
Or, for not performing an order in the Star Chamber for ſuch and 0 
ſuch words. R. Cro. Car. 168. | 0 
Or, not performing an order of the exchequer, for payment of a fine ; with 
without ſaying, for what cauſe impoſed ; for it is a court ot juſ- their 
tice. R. Cro. Car. 579. 5 8 5 0 
Or, * of ſuſpicion of treaſon, without ſaying what ſpecies of trea- Up v 
fon. Semb. Pal. 558. = 0 
So, if the return ſhews a good cauſe of commitment it will de Or 
: altho' it wants form: as, if the return ſays, hat it auat Or 
awarded in court, quod remaneat in cuſtody for a fine, without ſay- 4 Le, 
ing, quod commilitur pro fine. R. 5 Mod. 24. 1 Sal. 348. | 80 
If it ſhews a judgment by the court of admiralty, c. tho' the aflud 
proceeding be irregular. R. 2 Rol. 157. = 5 bed, 
[That defendant was committed for back-bearing and carrying Th, 
away a deer, is good after conviction, though it does not fay un- vitho 
lawfully ; but not before conviction. Rex v. Hawkins, P. 2 C. I 
Fort. 272. 0 | 1 nice 
[That before delivery of the writ he had delivered the woman ud de 
to her huſband, and knows not where the is; Rex v. Wright, 4 co 
M. 5 G. 2. Str. 915.4 | | 9 | Te 4; 


['« That, 


ar, 


Andr. 281.1 
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« That at the coming of the writ, defendant was not in the 
keeper of the priſon's cultody.” Rex v. Bethuen, M. 12 G. 2. 


[4 That, before the coming of the writ, defendant was diſ- 
charged out of his cuſtody by an order of ſeſſions, without ſaying 
what ſeſſions, what order, or that he was diſcharged by due courie 
of law; good for the purpoſe of filing the writ. Ibid.] | 

„To a habeas corpus directed to the king's meſſengers, to bring 


in the body of A. B. it ſeems a good return, that at the time of 


the coming of the writ, or at any time ſince, he was not in their 


cullody. Semb. 2 Wilſ. 154. 


But a return is inſufficient, if it does not ſhew an expreſs and 


- 


(E. z.) What not. - 


certain cauſe of commitment. 2 ff. 55. N. Yau. 137. 
* Where a man 1s committed for auy crime, either at common. 


law or by act of parliament, for which he is puniſhable by in- 
ditment, a return that he was committed til diſcharged by due 
courſe of law, is good. But if the commitment be in purſu- 
ance of a ſpecial autbority, the terms of the commitment mult be 
ſpecial, and exactly purſue that authority; and therefore, if it do 
not appear on the return, to have been according to that authority. 
the return will be bad. 2 BI Rep. 806, 7.* 

As, if a return be, that the commitment was for a contempt of the 


court of chancery, 
Me. $39, 840. 


839. 


their juriſdiction. 


4 Lev. 21. 


without ſhewing wherein the contempt was. 


Or, for giving a verdid contrary to law, to the oath, or the evidence, 
vithout ſaying what the evidence was. R. Yau. 137. 2 Fon. 15. 
Or, for a contempt of a command. Mo. 839. E 
Or, a contempt contrary to an order or decree of the court. Mo. 


N 


Or, contrary to an order between A. and B. Mo. 839. 


Or, for refuſal of an anſwer to articles before the high commiſſianert, 
without ſaying, what articles; for perhaps they were not within 


R. Mo. 840. 


Or, for ill behaviour, or words to the privy council, without ſay- 
ug what words. R. Cro. Car. 133. 1 
Or, by a precept of the Secretary of Slate, Ic. R. 2 Leo. 175. 
Or, of the Privy Council. 4 Leo. 21. cont. R. acc. 3 Leo. 194. 
Or, by command of the Commilſioners in cauſes Acelgſiaſtical. R 


do, a return, that he was committed for aidirg the eſcape of one in 
chlach. for high treaſon, without ſaying, what ſpecies of treaſon, is 
bad. Semb. 5 Mod. 83, 85.- 1 Sal. 347. | 

That be was committed for refuſing ſuretics for his good behaviour, 
without ſaying in what ſum. F. 2 Vent. 23. | 5 


[That the African company had retained the defendant in their 
ice, and ſent him to the Savoy till he ſhould embark, is bad, 
ud defendant was diſcharged, and an information ordered againit 
thc colonel and the keeper of the Savoy. Rex v. Drew, MH. 7 G. 


Ur, 404. 


Or, 


333 


334 


remanded. 2 Iuſt. 5 5. | 
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Or, for refuſal to account for toll, and till he do account, without 
faying, for what ſum. K. F, g. 266. 25 

[That defendant was committed by two juſtices of peace, 
for that he, being overſeer of the poor, had not accounted 
as by ſtatute directed, and had not accounted before, them, 


bad ; he might have accounted before others. Rex v. Gihhn, 


P. 1 G. fort. 272.] 3 

So, if a return be, that he was committed upon complaint for ſuch 
an offence, and there being cauſe upon examination to ſuſpett hin, 
without an expreſs charge of any offence. R. 2 Vent. 23, 

If a return be, that upon a plaint in an action upon the caſe in ſuch 
a court exitus eft junctus & pendet indiſcnſſus, it is bad; for it ought 
to return the whole declaration, whereby the cauſe of action 
may appear to the court. R. Cart. 75. | 

And if the plaintiff has not declared at the delivery of 
the writ, he ought to declare immediately; that it may be 
returned. Carth. 75. 

So, if the commitment was by warrant, the return ought to 
ſhew the warrant itſelf, Serb. 5 Mod. 159, 162. K. 1 Sal, 349. 

If it was by the court to a proper otficer preſent without 


warrant, he ought to return the whole truth of the fact. R. i 
1 Sal. 349. ö = | | 5 
If he was committed by a warrant upon a writ de eæcommunicati 4 
capiendo, the writ ought to be returned as well as the warrant. 
BR: $86 $00. | os | n 
If a return be upon an habeas corpus alias, or pluries, it ought Je 
to ſay, that he was not, Cc. at the time of the firſt writ, 2 5 
E 3 | | 
Yet the default of an averment of a fact in a return may 
be amended in court. Per Hale, i Mod. 103. 4 
So, the omiſſion of the words, in which the contempt 0 
D. | = | * 
If a return be inſufficient, the officer ſhall be amerced. 11 
Sal. 350. Fide in Retorn, (F. 3.) | | ' 
And an alias habeas corpus goes, and afterwards, if no return, E 
or a bad one, an attachment. 1. Sal. .350. "Ma 
=— . | . [ 
(F) When the Pazty ſhall be diſcharged, or I ** 
__ remanded, 72 ind 
| | „„ lecpi 
T the return of an habeas corpus the court, generally, ſhe w 
ought to diſcharge, or remand the party. 2 4vft. 55 (If 
. Fe | | ; to ha 
And therefore, if the return ſhews no cauſe, or no ſufficient deliy 


cauſe, for the impriſonment and detainer, he ſhall be diſcharged. ther 

2 Inf. 55, 615. K. Yau, 1 56. | , 
And that always in C. B. and in the exchequer. Van. 1 FA 
But, if the return ſhews a ſufficient cauſe, he be 


do, if the cauſs ſhewn appears ſafficient, tho” it be falſe. 


R.g H. C. 44. 2. | | * gg 


1 BT a , 


It So, if the cauſe be ſufficient, but the return be defective in 
| form. K. 1 Sal. 348. ._ , =" | 
e, Vet B. R. may bail if they pleaſe, tho' the return be ſufficient. 
ed 2 Ji. 55 Yau; 157. 1 Sides 8. | | 
N, Ur, betore it be determined, whether the return be ſufficient, 
% or not. 5 Mod. 23, | | 1 


So, pending the debate whether it be ſufficient, B. R. may 
remand to the ſame priſon, or to the marſhalſea, R. 1 Vent. 

20, 340. | 8 
_ by the f. 31 Car. 2. 2. the chancellor, judge, or baron 
in to days after the party brought before him on an habeas corpus 
in vacation purſuant to that ſtatute, ſhall diſcharge the priſoner, 
on a recognizance with one or more ſureties to appear in B. &. 
next term, or at the next aſſiſes, c. where he ſhall certify the 
{aid writ, return, and recognizance, unleſs he was committed by 
legal proceſs, &c. from a court that hath juriſdiction, or a 
warraut of a judge or juſtice for an ottence for which he is not 
bailabie, - | 3 | | | : 

Or, if committed as acceſſary before to petit treaſon or felony, 
or on ſuſpicionof it, where the petit treaſon or felony is ſpecially. 
expreiled in the warrant, he ſhall not be bailable otherwiſe than 
as before that act. | a | 
[A perſon committed by ſecretary of ſtate, to the cuſtody of a 
meſſenger, on ſuſpicion of high treaſon, and kept there two 
vears, mall be diicharged without bail, unleis attorney- general 
undertakes to proſecute directly, Rex v. Fitzgerald, MH. 23 
C. 2. 1 Wilſ. 254.] | | FN 4 

B. K. cannot remand a priſoner to the cuſtody of a king's 
mellenger, but muſt commit him to the marſhal of B. K. 
kex v. Shebbeare, H. 31 C. 2. 1 B. M. 460.] 

[Where there is a conviction the court will not diſcharge on 
the warrant of commitment, without having the conviction 
betore them. Mex v. Elwell, H. 1 G. 2. Str, 794.] . 

[On habeas corpus returnable before chief juſtice, commitment 
by another judge is good without amendment of return, 
barnes 20. ] | | | 7; | : 

[A child of nine, delivered to her uncle, her teſtamentary 
guardian, Rex v. Foknſon, H. 10 G. Str. 579. N. B. dhe 
vas taken from the guardian appointed by the ipiritual court, 
and who was her near relation, was to have no benefit by 
lerping her, had taken great care of her, and with whom 
ſhe was willing to go. 2 Ld. Raym. 1354+] 8 

It a boy ot 13 is brought up by habeas corpus ſued by his father, 
to have him delivered to him by his aunt, the court will 
deliver him from the aunt, and let him go where he pleaſes, for 
they will not determine the right of guardianſhip in a 

HT funrary manner, and the father has other remedies to bring 

7. tn queſtion. Rex v. Smith, T 7 G. 2. Str 982. 

be [A young lady of full age decoyed from her father to be. 
married to a mean perſon, brought back by the father's means to 
xe falſe. BW bis houle, aud 4atcas corpus brought by one of the deco; ers, the 
| court 
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court will aſk, whether ſhe deſires to continue with her father 
or to go elſewhere; if ſhe anſwers to continue with her father. 
they will only ſay ſhe is at liberty to go. Rex v. Clarke, 7. 
31 C. 2. 1 B. M. C. 606. * - - 

| [On the appearance of the party, the court will only ſee that 
He is under no illegal reſtraint; but in the caſe of a young lady, 
the court will order the tipſtaff to wait upon her home to her 
guardians. Rex v. Clarkſon, T.7 G. Str. 444] i; 

[A wife ill uſed by her huſband and flown from him to 
mother, brought up by habeas corpus, on the huſband's appli. 
cation, ſwears the peace againſt him; ſhe ſhall not be de. 5 
livered to him, but the court will grant her tipſtaff to ſe. 
cure her from inſult in her return to her friends. Ane | 
Gregory's caſe, M. 7 G. 3. 4 B. M. 1991. | 

[On a habeas corpus ſued out by the father of a kept miſtreſs, 
aged 18, directed to her keeper, the court declared ſhe might go 
where ſhe pleaſed, and that none ſhould meddle with her redeunds; 
but would not in this cafe ſehd a' tipſtaff to protect her. Rex 
v. Delaval, T. 3 G. 3. 3 B. M. 1434.) 1 Bl. Rep. 410.] 

[If a ſane perſon contined in a mad-houſe by her huſband, al 
is brought up,. and intends to demand the peace, but has | 
not articles ready ſtampt, the court will permit her to go with 
a friend, he undertaking to produce her. Rex v. Turlingin, 
H. 1 G. 3. 2 B. M. 1115] | . 1 


(G. 1.) Habeas Corpus ad Fatiendum et Be- 
J 8 


O an habeas corpus lies for a perſon, committed within an 
8 inferior juriſdiction, upon a pretence of privilege, to be 
ſued in a ſuperior court. 5 | 

The form of the writ is, ad faciendum & rec ipiendum, Sc. 
Mod, 235. Of. Br. 110, 112. Th. Br. 131. | 

And ſuch writ goes to every inferior court. 

To the Cinque-ports. 1 Mod. 20. 2585 | 

To the governor of Fer/ey, or Guernſey. 1 Sid. 386. 

*An information qui tam on f. 8 G. 1. c. 7. for a fraud 
in weighing and packing butter, exhibited, by virtue of that 
ſtatute, in the ſheriif's court at 74, may be removed into 
 &. K. by. habeas corpus cum ca-; Cup. 523.“ 

If an habeas corpus be delivered to an inferior court and the 
judge there proceeds afterwards; the proceeding will be erro- 
neous and caram non jrdice, and ſhall be reverſed for this cauſe 
K. 2 Jen 209. K. 1 Sal. 352. | | 

Or a ſuper/edeas ſhall go. Cro. Car. 79. | 

So the judge may be puniſhed by attachment for his contempt. 

Mod. 85. | 
l Tho' the return be at a day after the end of the term. 
R 1 Ad. 195. EE 

Atter an Habeas corpus, which removes the cauſe to B. R. Ec. 
the plaintiff muſt connnence de novo, K&N. 1 Sal. 352. 10 


ft g 
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C F. cannot commit to the Flee? a priſoner on a juſtice's 
warrant, for want of ſureties on indictment for baſtard; nor on 
excommunicato capien:lo out of chancery, returnable in B. R. nor 
for an extent out of the exchegaer. Barnes 223.] 

[But they may on exchequer proceſs on recognizance forfeited 
at ſeſſions. bid. | | | 

If priſoner is removed by Jabeas corpus before declaration 
delivered, plaintiff muſt declare in the court whether he is 
removed, if after declaration delivered, he proceeds where 
| be declares.” Barnes 384.] : | 
[Habeas corpus ſhall be allowed, tho“ not delivered till after 
\ interlocutory judgment ſigned below, and notice of writ of 
inquiry given. Cox v. Hart, H. 32 G. 2. 2 B. M. 758.] 

[It is the practice to allow it, if delivered at any time before 
the jury ſworn, notwithſtanding 21 F. 1. c. 23. 464d.] 8 


(G. 2.) When it ſhall not be allowed. 


But by the . 43 El. 5. an habeas corpus, &c. ſhall not be 
:ilowed to remove a cauſe in an inferior court, after any of the 
jvry ſworn; but the ſteward, Sc. may proceed. „ 

So, by the f. 21 Fac. 23. no habeas _ certiorari, &c. ſhall 
be received or allowed, to remove any action, Q. depending in 
any inferior court of record, which hath juriſdiction, the cauſe 
of ation ariſing within the juriſdiction, unleſs delivered before 
iſue or demurrer joined, ſo as it be not joined within fix weeks 
after the arreſt or appearance of the defendant; but the ſteward, 
'udge, Sc. may proceed as if no writ delivered. 80 

Nor, to ſtay or remove any action, Ec. not concerning the 
title of land, leaſe, or rent, if it appears by the declaration, 
tat the debt, damages, or demand exceed not 51. 

Or, any action before remanded by procedendo. FE 

do, by the ff. 12 Geo 29. a judge deſcribed in the ,. 21 Fac. 
23. may proceed, &c, where the cauſe of action appears, or is 
ad not to exceed 5/ tho” there be other actions of higher value 
againſt the ſame defendant. h 

Yet if the cauſe of action does not ariſe within the juriſdiction 
of the court, an, habeas corpus ought to be allowed. R. Cro. 
Car, 79. | FI. | | 

So, by the ,. 21 Fac. 23. that act does not extend to an action 
wherein a foreign or other plea is pleaded, which cannot be 
ned or determined within the juriſdiction. 7 
Ol, if no utter-barriſter of three years ſtanding at the bar be 
ward, town clerk, judge, or recorder, or aſſiſtant to the judge 
a ſuch court, and there preſent, and not counſel in any cauſe 
mere. N 
(An utter - barriſter of three years ſtanding, muſt at all events 
* preſent in every inferior court at the trial, either as judge or 
*itant, or the trial is void, and habeas corpus lies. Fairly v. 
Woomel, H. 31 G. 2. 1 B. M. 514. Wn 
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And therefore, if an habeas corpus be delivered after iſſue, if 
the judge proceed, not being an utter-barriſter, an attachment 
ſhall go. R. 3 Mod. 85. Cro, Car. 79. | | 

If the ſteward, &c. be an utter-barriſter, if he be preſent only 
by a deputy, who is not an utter-barriſter. Cro., Car, 79 

So, if an utter-barriſter be ſteward, he ſhall be in contempt 
if he does not return the writ with the ſpecial matter. I. 
Carth. 69. ot 92 | FEE | 

So upon an habeas corpus to remove a. cauſe out of an inferior 
court, a procedendo ſhall be awarded, if it appears, that the 
action is maintainable there only. R Carth. 75. 

[On a return of a bye- law, the court will not enter into the 
validity of it, in order to grant procedendo; but plaintiff muſt de. 
clare here, and defendant may demur if he has objections. Ballard 
v. Bennet. Ballard v. Clement, P. 32 G. 2. 2 B. M. 775.] 

So, if an habeas corpus be after an interlocutory judgment, and 
before final judgment, and before the return the defendant dies; 
for otherwiſe the plaintiff cannot have a /cire Facias, which is 
52 againſt the executor by the ,. 8 9 V. 3. 11. and muſt 

out of the court where judgment is given. R. 1 Sal. 3 52. 

[After interlocutory judgment, it is too late, and procedends 
ſhall be awarded. Barnes 221. | 

[So, after iſſue joined. /[519.] | | 
A procedendo may be awarded after the return of an habe; 
corpus filed; for the record itſelf is not thereby removed, but 
the inferior court ſuſpended only. R. 1 Sal. 352. 5 

In action againſt two partners, if one brings habeas corpus, 
and puts in bail for himſelf only, plaintiff ſhall have procedende. 


Pry v. Carey, T. 8 G. 1. Str. 527.] 


(H. 1.) Habeas Corpus ad Rcſpondendum. 
8 O an habeas corpus lies to bring up a man in priſon to the bar, 


OF. Br. 110. Theſ. br. 131. 

Or, for an huſband and wife, that he alone may be charged, 
and the wife diſmiſſed, 1 Lev. 1. | 

So it lies, where a man has privilege in C. B. and is there 
ſued; and if upon the return it appears, that he is committed 
without cauſe, or by a court not having juriſdiction, he ſhall 
have his privilege. 2 H. Hift. 144. | 

If it be doubtful, he ſhall be bailed to appear in B. R. lid 

[If it is teſted in term, it may be returnable immediate before 
the chief juſtice. Berteworth v. Bell, P. 6 G. 3. 3 B. M. 1875. 

[Plaintiff may remove defendant by this writ, after he ha 
declared againſt him in cuſtody of the ſheriff. 16id.] _ 

[Defendant may be committed, tho' return-day is paſt 


Barnes 221.] 


[If defendant is in cuſtody at the ſuit of the crown, he cannot 
be turned over on habeas corpus to another priſon, at the inſtance 


* 


2 


and to be charged at the ſuit of another. 1 Mod. 235. 


miralti 
on affie 
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v. \ tt, 


HABEAS CORPUS. 


of a private perſon for debt; if he alledges a pardon by a& of 
parliament, it muſt be by ſuggeſtion on the record, that the crown 
may traverſe. Rex v. Paulett, T. 11& 12G. 2. Andr. 274.] 

[A priſoner in the Fleet for contempt in excheguer, in not pay- 
ing a debt to the crown, may be brought into B. R. by habeas 
corpus, and fu rrendered to the marſhal in diſcharge of bail in 
another caue, and he cannot be remanded to the Fleet on motion; 
but a habeas corpus muſt be brought from excheguer : the marſhal 
will return it there, and they may remand him to the Fleer. So, 
in civil cauſes between ſubjects, and in criminal cauſes at ſuit of 
the crown. Chitty's caſe, T. 22 & 23 G. 2. 1 Will. 248.] 

[If defendant is to be charged in execution on ſeveral 
judgments, there muſt be a kabeas corpus on every judg- 
ment. Barnes 223.] 5 | 

[Priſoner in the Fleet by proceſs of C. B. may be brought up 


dy rule, but if held by execution of another court there mult 


be habeas corpus. Barnes 385.] 


[If a priſoner, who is brought up from a county gaol, to be 


turned over to the king's bench, will not pay the ſheriff the 
charges of bringing him up, the court will remand him. 


ann, P. 6 G. 1. Str. 308. ] | : 
[If 15, per mile is tendered and refuſed, attachment ſhall be 


* 


granted. Barnes 377.] 


[But the gaoler muſt obey the habeas corpus, tho' the priſoner 


refuſes to pay his fees, for he has his remedy for them. 
Hyman v Barber, M. 2 G. 2. Str. 814.] oy, | 

It plaintiff deliver ſheriff 4abeas corpus to remove defen- 
eint in execution on a ca. /a. to B. K. priſon, he cannot re- 


fule to obey till his poundage is paid. Semb, ſed. 2. For 


It was argued- in this caſe, that he ſhould carry him to a 
judge's chambers; and Fo/ter J. ſaid, if he came before him, 
te would not turn him over till poundage paid. Mite v. 
Haugh, M. 20 G. 2. Str. 1262.] _ 


(H. 2.) To what Court. 
An habeas corpus ad reſpondendum does not lie to a county 


palatine, 1 Sal. 354, | | | 
A man brought by an habeas corpus ad reſpondendum, to B. R. 


ſhall not by another habeas corpus be removed to the Fleet till 


te has anſwered in B. R. 1 Sal. 3 50. 
do a man in execution upon a ſentence in the admiralty ſhall 
ot be removed by an habeas corpus ad reſpondendum, and commit- 
8 7 _ marſhal of B. R. — an action tliere depending. 

+ I Hal. 351. | : | 

[If defendant is brought up by Jabeas corpus from the ad- 
niralty, there charged with embezzling goods of the ſhip; 
0 2thdavit, that he is indebted to the plaintiff on promiſſory- 
te, he ſhall be turned over to the marſhal of B. R. Rutherford 
i. Xcott, 7. 5 & 6 C. 2. Str. 930.] _ | 

| ' | 2 


Or, 
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HABE AS CORPUS. 
Or, if taken up for a miſdemeanor, and then charged with an 
extent at the ſuit of the king, he ſhall not be brought up by 
habeas corpus to be declared againſt in B. R. K. 1 Sal, 3 gg. 


() Habeas Corpus ad Teftificandum, 


*So, a habeas corpus, lies to bring up a priſoner to give evidence, 
But a habeas corpus ad te/tificandum ought not to be granted 1d 
bring up a ſailor on board a ſhip, who is not detained there a 
a priſoner, without an afidavit that he has been ſerved with 
a /ubpena, and is willing to attend. Cowp, 672? 

*Neither will it lie, to bring up a priſoner of war. Day, 
419, (403. | | | 


(1) How an Habeas Corpus ſhall be made tr 
1 turnable. . 


N habeas corpus cum cauſd directed to the ſheriffs of Lon 
and Middleſex may be made returnable immediate betore 
the court of cxcheguer, or a baron in vacation. Per Rule. 

So, an habeas corpus for ſurrendering a man in diſcharge of 
his bail. 8 

But, generally, an habeas corpus ſhall be returnable at a diy 
certain. 

And therefore. an habeas corpus ad reſpondendum, or ſatifaciendin 
to the warden of the Fleet, marſhal of B. R. or keeper of an 
inferior priſon, ſhall be returned into court at a day certain. 

If upon an 4abeas corpus the priſoner be returned to be 
charged with proceſs out of B. R. or C. B. he fall be 


committed with thoſe cauſes, tho' the proceſs in B. R. or C. l. 


was returnable at a future day. 
Bail in an Habeas Corpus. 
Vide Bail, (I.) 
HABEND U M. 
Fide Fait, (E. q, 10.) 
HABERE FACIAS POSSESSIONEV 

| Vide Execution, (A. 5.) 
HABERE FACIAS SEISINAM. 

| Vide Execution, (A. 2, 3.) 


HAMLET. 
Vide Pariſt. 
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d 1d Vide Navigation, (D.) 
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Day, | Vide Chaſe, (H. I, &.)—Fuſtices of Peace, (B. 45.) 
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te; Vide Diſmes, (H. 2.) 

© | "HEARING 

aun VNide Chancery, (M.—S.—T. I, &c.— . 5.) 
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2 5 (A) Heir. 

of an | | ; 5 3 
n. HEN, and who ſhall take by defcent, and who ſhall be 


heir, who not. Lide in Diſcent, (A.—B.—C. I, &c.) 
When he ſhall be bound to the debt of his anceſtor, vide 4/ers, 
(4 -B.) - Covenant, (C. 2.)—Chancery, 2 G. 1, &c.—3 P. t, 
&.)—Pleader, (2 E. 1, &c.) | | 
f the perſon of the anceſtor be bound in reſpe& of his land, 
which 43 to the heir, he ſhall be charged: as if by a ſub. 
ily to be aſſeſſed upon every one having 20s. per annum, A. be 
charged and die; his heir ſhall pay it, for it runs with the land, 

K. Mo, 17. : | | 1 

Heir 1 nomen collecti vum; and therefore, if a condition be, 
at if his heir does not pay ſuck a * the eſtate Rall go to 
Veit the heir of the heir does not pay, the condition is broken. 

R. 2 Cro, 145, | ' | | — 


What goods and chattels go to the heir, vide Biens, (B.) 

Jae more concerning Heir in Abatement, (F. g.)—Copyhold, 
D. 2. Covenant, (B. 2.) Deuiſe, (N. 22,)—Dett, (G. 6.)— 
erat, (A. 1.)—Eftates, (B. 8.)—Gardian, per T ajum.— Ideot 
5. 5.)—Parceners, (A. 3.)—Pleader, (3 L. 13) © 


HEM P. 
. Vide Diſmes, (H. 13.) - 


n 
Vide Courts, (E. 3.)—Norroy, (A.— B.) 
H E RE DIT AME N. 
Vide Grant, (E. 1.) 


** 
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(A) What {hall be. 


Y the ff. 1 El. 1. no determination, Qc. for any matter «f 
religion, or cauſe eccleſiaſtical, made by authority of that 

reſent parliament, ſhall be deemed, or adjudged hereſy, ſchiſn, 

or ſchiſmatical opinion. OG | 
And perſons, to whom the queen, her heirs, or ſucceſſor, 
ſhall by letters patent, Sc. give authority to correct, Sc. error, 


hereſies, &c. ſhall not have authority to determine or adjudge 


any matter hereſy, but ſuch as heretofore hath been adjudged tra 
hereſy by the authority of the canonical ſcriptures, or by the P. 
firſt four general councils, or any of them, or by any other 

general council wherein the ſame was declared hereſy by the 
expreſs and plain words of the canonical ſcriptures, or ſuch 2 * 
ſhall 8 be adjudged hereſy by parliament with aſſent 0 


of the clergy in convocation. 


But no ſtatute determines what ſhall be hereſy. H. P. C.; I 
The . 2 H. 4. 15. (which is now repealed) calls, opinions e 
contrary to the catholick faith, and determination of holy mY 
church, heretical opinions. 1 5 ws 
The f. 31 H. 8. 14. enacts, that a maintainer of an opinion "es 
againſt the firſt of the ſix articles ſhall be adjudged an heretick; 5 
and the /f. 34 H. 8. 1. if he maintain any thing againſt the in. 11 
ſtructions or determinations of the king made or to be made, for dey 
the third offence. But theſe are now repealed. indie 
By the canon law he was held an heretick, gui docet aut ſent! cony 
de articulis fidei aut ſacrament” aliter quam ſancta eccleſia. Lind. churc 
299. V. Declarentur. | only 
Viel per quoſdam, contra doctrinam eecleſie licet non in articuii! ſhall 
fidei. Lind. 292, 3. 5 were, 
Per alios,” qui crrat in expoſitione ſacre ſcripture, aut contemni . By 
fervare quod eccliſia flatuit. Lind. 292. | | biſhox 
By the divines, hereſy is nothing elſe but a doctrine repugna"! of the 

to ſome article of the chriſtian faith, and ſuch is plain and ; An 
end 


formal hereſy. Chillingworth 199. 
By the common law, hereſy is, malveis & faux crime ou &" 
en droit foy chriſtian, Mirr, 22, | 
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HERESY. 


(B) ſow puniſhed, 
(B. 1.) Who have Conuſance of Hereſy. | | 
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D the common law, a conviction for hereſy was baking the (B. 1.) T 
archbiſhops and biſhops in a general ſynod. H. P. C. 5. Convocati- 


And therefore,. the archbiſhop and his province in convocation 


may and uſe to convict for hereſy by the common law. F. N. B. 
2069. D. Bro. flereſy 1. 12 Co. 56. | | | 


And the conviction was by the archbiſhop de conſenſu & aſſenſu 
ac conſilio epiſcoporum, & confratrum ſuſfragantium ſuorum, necnon 
totius cleri provinciæ ſug in concilio ſuo provincialt congregat" Vide 
Breve de Hæret. Comb. F. N. B. 269. C. | | 

And therefore, the convocation has juriſdiction of hereſy. 


4 PIES Es 
And may iſſue a citation againſt the offender. Keil. 182. 5. 


on. 


In a cauſe of hereſy, the convocation proceeds juxta legem divi- 


nam & canones ſandtæ ecclgſiæ. 4 Inſt. 322. 
$0 the archbiſhop, as ordinary, has juriſdiction of hereſy. 


So, where, upon default or aſſent of the ordinary, the caſe is Archbiſhop. 


tranſmitted to the archbiſhop purſuant to the /. 23 H. 8, 9. H. 
P. C 5. 1 = | RE 


(B. 2.) 


80, by the common law, the ordinary may proceed againſt an (B. 3.) 
teretick within his dioceſe pro ſalute anime. 12 Co. 57. H. P. C. Other ordi- 
So, by the ft. 2 H. 4. 15. the ordinary in his own dioceſe nary. 


might cauſe any ſuſpected of hereſy to be arreſted and detained in 


cuſtody till he had purged himſelf or recanted; and by himſelf or 
commiſſaries might proceed judicially againſt him, and in three 
months after arrelb determine the ſame according to the order of | 


the canon law. | 

By the J. 2 II. 5. 7. perſons indicted for hereſy before Juſtices 
of B. R. of aſſiſe, or peace, and thereon taken by capias ſhall be 
delivered to the ordinary of the place, or their commiſſaries by 
indictment in ten days after arreſt, to be by them acquitted, or 
convicted of the ſaid herefies according to the laws of holy 
church. Provided ſuch indictment be not taken in evidence but 
only for information by the judges ſpiritual, and that the ordinary 
ſhall begin his proceſs in the ſame manner, as if no ſuch indictment 
were, | 


7 the fl. 31 H. 8. 14. commiſſioners ſhall be awarded to the 
biſnop of the dioceſe, his chancellor and commiſſary, Cc. to inquire 


of the hereſy mentioned in that act. 


And by the ft. 32 H. 8. 15. ſuch commiſſions ſhall compre- 


hend archdeacons and their oſſicials by their names of office and 
dignity, and not by their chriſtian and ſurnames. 

By the ff. 35 H. 8. 5. none ſhall be tried for herelf, Sc. by 
the ix articles in ff, 31 H. 8. 14. but on accuſation by the oath 
vl twelve men, or indictment before commiſſioners. h 
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By tho ff. 25 H. 8. 14. {which repeals the #.3 H. 4, 15.) a 
perſon indicted for hereſy, or aceuſed by two witneſſes, may be cited 


and committed by the ordinary to anſwer in open court, &c. 


But by the /. 1 Ed. 6. 12. the ſtatutes 2 H. 5. 7. and 31 H. 


8. 14. are repealed by expreſs words, and by the general words, 
| all ads of parliament concerning religion or opinions, the ſtatutes 2 H 


4. 15. and 32 H. 8. 15. are repealed alſo. So, by the exprel; 
words, the ſtatutes after mentioned; 5 K. 2. 5. 25 H. 8. 14, 
34 H. 8. 1. and 35 H. 8. 5. are now repealed. 12 Co. 57. 
Vide poſt, (B. 6.) . | | 

Dy the ft. 13 Car. 2. 12. (which repcals the whole ff. 16 Car. 
1. 11. except ſo much as relates to the high commiſſion court, 
the archbiſhop, biſhop, c. may determine, exerciſe, Oc. all 
eccleſiaſtical juriſdiction, and all cenſures, cuercions, Qc. belong. 


ing to the ſame before the /. 16 Car. 1. and in all cauſes, &. 


according to the king's eceleſiaſtical las. 
And by the J. 29 Car. 2. 9 (which takes away the writ . 


herctico comd urendo) nothing in that act ſhall extend to ture away or 


_ abridge the juriſdiction of the proteſtant archbiſhops, biſhops, &. 


(B. 4.) 
Temporal 


judge. 


in caſes of atheiſm, blaſphemy, hereſy, or ſchiſm, Oc. but that 


they may proceed to punith the ſame according to the king's eccle- 
ſiaſtical laws, by excommunication, deprivation, degradation, and 
other ecclefia{tial cenſures not extending to death, in ſuch ſort, and 
other, as they might have done before the ſaid aQ. | 


By the fl. 2 H 5. 7. (which is now repealed) the juſtices of 
B. E. aſſiſe, or of the peace might inquire of all hereſies, c. and 
on indictment for ſuch offence might award a capias, and, when the 
party was taken, deliver him to the ordinary, &c. N 

By the /. 31 H. 8. 14. commiſſions were to be awarded to 
juſtices of peace, ſtewards of leets, under- ſtewards, c. to inquire 
of all herelies, felonies, Oc. by that act; but this alſo is no- 
repealed. | | 

By the /. 25 H. 8. 14. ſherifls in turns, and ftewards is leets, 
might inquire of heretics, and the preſentment in the turn or 
leet was to be certified to the ordinary. But this act alſo is nov 


repealed. 


So, by the /. 1 El. 1. the queen by letters patent might autho- 
thoriſe ſuch perſons being natural-born ſubjects as face ſhould this 


fit, Oc. to redreſs, Cc. all ſuch errors, hereſies, &c. as by any 


cecleſiaſtical authority, Qc. might be lawfully reformed. | 
And thereupon the commiſſioners had conuſance of hereſy. 
But now, by the ,. 16 Car. 1. 11. this clauſe of the A. 1 F. 


Dc. ſhall be repealed. 


© 5.) Who have not Conuſance. 


But Seen hereſy could not be tried by the temporal judge, 
by indicttent, or otherwiſe. H. P. C. 4. 27 4. 8. * 


4 «© % . — ” 


1 . 


For by the .f. cirr. agatis 13 Ea. 1. court chriſtian is allowed 


conuſance Je his que ſunt mere jþi 


| ritualia, whica are, hereſy, 
ichiſm, Sc. 2 nyt. 488. | 


vet the temporal judge may take conuſance, what offence is not 


hereſy, and ſhall adjudye thereon, whether it be hereſy or not. 


H. P. C. 4. 1 Rot. 110. | | : 
So, if an indictment be found for hereſy, the judge may certify 
to the ordinary, and the indictment ſhajl be evidence againit the 


indictee. 27 H. 8. 14. . 
(B. 6.) What Penalty ſhall be inflicted. 


By the common law, the puniſhment of hereſy before the 
ordinary was only by ecclefiaſtical cenſures. 12 Co. 57 


And no forfeiture was incurred thereby; for the proſecution 


was intended only pro /alute anime, H. F. C. 5. | 

And the writ de Aereti o comburendo does not he upon it; for 
the law does not allow the deſtruction ot the lite of a man upon a 
conviction before a ſingle judge. Sems. cont. F. N. B. 209. C. 
acc. 12 Co. G7. Cent. cont, by ſome judges, but ſaid, that it was 
(larly acc. 12 Co. 93. Bradt. lib. 3. c. 9. f0. 123, 124. | 

Mirr, 22. only ſays, that an heretick is removeable from the 
community of the holy people of God; a:d Erize. c. . fays, that 
miſcreants are burat, but does not ſay how convicted. And the 
writ 4% 4z retico comb. ſpeaks only of an heretick convicted by the 
archbiſhop in convocation; with which #17zk. agrees. F. N. Ji. 
26g. C. D. | 


But by the t, 6 KR. 3. 5. commiſſions might be directed to 


ſeritfs, Sc. to impriſon ſuch whom the ordinary ſhould certify 
to be hereticks, till they juſtified themſelves according to the laws 


ot holy church. hut to this ſtatute the commons never aſſented. 


12 C2. 67, 5. | | Ls 

So, by the common law, a man convicted of hereſy by the 
archbiſhop in his provincial ſynod, or convocation, might be 
burnt by the writ de Heretic comburendo, if he had abjured before, 


and was then relapſed. F. N. B. 269g. B. C. D. 


So, upon the firſt conviction, if he refuſe abjuration; other— 
wife, if he will abſure. zz. ſays, he ought to be firſt convicted 
and abjured. F. N. B. 269 B. But per Bro. it is ſutficient, 
that he refuſe abjuration. Bro. Here/y 1. There is a 2. in the 
margin. Vide the fl. 2 H. 4. 15. 2. 12 Co, 58. 

Yet Satotre ſeems to be the firtt man burat for hereſy in 
England, and the writ de keret. comb. de formed in his cate. Fox's 
Martyr. 502. (8th edition 675.) F N. B. 269 C. | 


By the . 2 H 4 15. the ordinary might keep a convict in any 
of his owa priſous as long as he thought fit, and might fine, ,. 


or, if he refuſe to abjure, or after abjuration relapſe; (in which 


Cale by the canon law he ought to be left to the ſecular power,) 


the ſheriff, mayor, Ec. who thould be preſent, if required, with 


the ordinary, or his commitlary, at giving ſentence, ſhould take 
the convict, and cauſe him to be openly burned. . ide the fl, 


tinted, Fox M. 507, (Sth edition 682.) 
* 5 57 
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By this ſtatute, if the ſheriff was preſent, he might burn him 


without the writ 4e heretico comb. d R. Bro, Hereſy 1. 12 Co. 
$6, F.N, B. 209. 9 | 


Otherwiſe if the ſheriff, Sc. was abſent at the ſentence. Bro, 


Herejy 1. 12 Co. 56. | | | 
And by the #. 25 H. 8. 14. (which repeals the f. 2 H. 4. 16.) 
upon a conviction before the ordinary, there muſt be the writ 45 


heretico comb. do F. N. B. 269. D. 12 Co. 57. . 


By the f. 2 H. 5. 4. a convict of hereſy was to forfeit his 


lands in fee, and all his goods and chattels. Yide Fox M. 549. 
(8th edition 742.) > | 

By the ff. 34 H. 8. 1. he was to forfeit his goods and chattels 
for hereſy by that act. | | 

By the F. 25 H. 8. 14 a convict, if he refuſe to abjure, or 
after relapſe, was to be burnt : and this ſtatute repeals the 


3 | 


Then, by the expreſs words of the %. 1 Ed. 6. 12. the ſtatutes 
6 K. 3.6 2. 5-7. 25 H 8. . 31 H. 8. 14. .. i. 
and 35 H. 8. 5 are repealed; and by the general words, all fatute; 
concerning religion or opinions, the ft. 2 H. 4. 15. (which was re- 
vived by the repeal of the f. 25 H.8 14) and the /. 32 H. g. 
10, 15. are alſo repealed, But by the /,. 1 & 2 Ph. & M. b. 
the ſtatutes. 5 R. 2.5. 2 H 4. 15. and 2 H. 5. 7. were revived; 
afterwards repealed by the %. 1 El. 1. 12 Co, 57. 

And ſo the writ de Hgeretico comburendo did not lie upon a 


conviction before the ordinary, but only upon a convidtion - 


before the archbiſhop in his provincial ſynod, or convocation. 
12 Co. 57. | | | 
Or, do a conviction before high commiſſioners. 12 Co. 58. 
But now, by the ,. 29 Car. 2. g. the writ de fretico comburends 
with all proceſs thereon in order to execute ſuch writ, and all 
uniſhment by death in purſuance of any eccleſiaſtical cenſure, 


- thall be utterly aboliſhed. | 


And before the 2. 2 H. 4. 15. if an heretick condemned was 


left to the ſecular power, the king might pardon him if he 


pleaſed, F. N. B. 269. B. 
n 
Vide Copyhold, (K. 18, &c.) 

HIGH CHAMBERLAIN. 


Vide Officer, (E. 7. 
HIGH CHANCELLOR. 
de Chancery, (B. 1. — Juſtices, (K. 8.) 
HIGH CONSTABLE. 

Vide Officer, (E. 2) 
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> HIGH STEWARD. 
| Vide Officer, (E. 4, &c.) 


HIGH TREASURER. 


a Vide Officer, (E. 1.) —Fuſtices, (K. 8.) 

„ 1 5 HIGH TREASON. 

4 ide Forfeiture, (B. 1, 2 )—Fuftices, (K. t, &c.—X. 1.—Y. 3) 

5 N E Ulagah, (D. 1.) 4 . 
r | RIGG A. 

E C —_ Chimin, (A. 7, &c,—Þ, 1, &c.—C, 1. &c.) 
HOLY ORDERS. 


= | | Vide Parſon, (B. 1.) 


| H O M A G Ins 
5 (A) By what Tenures Land is holden. 


LI, lands in England are holden mediately or immediately 
of the king by ſome tenure, or ſervice, Co. L. 1. 2 Inf. 
501. Vide Tenure, (A.) | „ 
Every tenure is ſpiritual; as, by frantalmoigne. a 
Or temporal: as, homage, fealty, eſcuage, grand or petit 
ſerjeanty, knight's ſervice, and ſocage. Co. L. 64. : : 
- = On may be added, tenures in burgage, and villenage. 
9. L. 64. | | 


(B) Uthat are taken awap. 


UT by the /. 12 Car. 2. 24. all tenures by homage, eſ- 

cuage, voyages royal, and charges incident to the ſame, 
by knight's ſervice of the king or a common perſon, by knight's 
ſervice or ſocage in capite, and all wardſhips, liveries, pr imer 
Serfins, onſter lemains, values and forfeitures of marriage, mean 
rates, fines for alienation, pardons and ſeizures for alienations, 
aide pur faire etz chivalfier, & fil marier, and all charges incident 
to or ariſing from any of them be taken away: and all tenures 
turned into free and common ſocage. . 
And all tenures created by the king for the future ſhall be 
common ſocage, notwithſtanding any reſervation, &c. 


HO M AG E. 


, \ 


0 C) Homage, What. 


OMAGE is the moſt honourable and humble ſervice that 
a freeholder can do to his lord. Lie. J. 8 5. | 

If a layman does homage, he being ungirt and uncovered 
ſhall knee! before his lord, when fitting, and ſhall hold his 
hands between the hands of the lord, and fthall ſay, I become your 
man of life and limb, and will be faithfut and loyal to you for the 
tenements which I claim to hold of you, ſaving the faith which I owe 
to our lord the king; and then the lord fo fitting thall kiſs him. 
Lit. V $8. - | 3 

It an abbot or other man of religion, or a feme ſole, does ho- 
mage, they do not ſay, I become your man or woman, Sc. but J do 
homage to you, and vill be faithful, Sc. Lit. ſ. 86, 85. 

If a woman who hoids by homage, takes huſband, before 
iſſue the huſband and wife ſhall do homage, and the huſband 
ſhall ſay, we do homage to you, and will be faithful, Sc. Lit. ſ. 88. 
Co. L. 66. a. 8 | DEE oh 
After iſſue, the huſband alone in the life of his wife ſhall do 
homage. Lit. . go. | | 

If there are ca-heirs, who hold of the king, and are of full 
age, each of them ſhall do homage. Co. L. 67. a. 

If they are within age, or hold of a common perſon, the 
eldeſt ſhall do homage for herſelf and her ſiſters. 14id. | 


* $639 Homage Anceſtrel. 


If a tenant and his anceſtors time out of mind, Ec. have held 
their tenements by homage of the lord and his anceſtors, and have 
done homage, it ſhall be called, homage ancgſtrel. Lit. J. 143. 


O) Fealtp, 


EALTY is2 ſervice, which every tenant ought to. pay to 
his lord, except tenant in ana lnoigue. Co. L. 67. b. 95. 6. 
Tho? he be only tenant tor life, or years. Lit. .. 93. C. L. 
67. 6. | . 
Tho' he be tenant in franl- marriage. Lit /. 138. 

So, if tenant in frankalmoige alien to a ſecular man, he ſhall 
do fealty. Lit. J. 139. | | ON | 
A freeholder, when he does fealty, ſwears to be faithful ard 
loyal to his lord for the tenements which he claims to hold of him, and 
/> do the cuſtoms and jervices which he ought to do at the terms aſſigned. 
Lit. J. gt. . | 

A villein ſwears, hat he will be faithful and loyal, c. and will 
be juſtified by him in body and goods. Co. L. 68. a. | | 
And fealty may be done to the ſteward or bailiff, as well as to 

the lord himſelf, Lit. J. qa. | 2 1 ; | 
u 


HOM AGE. 
But fealty muſt be done in perſon, and not by attorney. Co. 
L. 68. 


(E) Eſcuage, 


E that holds his land by ker, holds by high beer | 
TA , 95- 


"FE Grand Sezjeautp, 


G® AN D W is, when a man holds lands to do a ſpecial 
ſervice in his perſon to the king; as, to carry the King's 
banner, lance, &c. Lit, . 53. 
Or, to be his marſhal, or conductor of his army. Lit. / 1 53. 
To be ſewer, carver, butler, Sc. to the king at his coronation. 
Lit. J. 153. 
To carry his ſword before bim at his coronation. bid. 
To be chamberlain of the receipt of the king's archeguer. lid. 
Or to be chamberlain, Reward, i, Tc. of England, Co. 
I. 106. Dy. 285. 6. 


(G. 1.) Knight's Sezvice. 


HE ſervice of chivalry is, when land is given to another 
tenendum per ſervitium unius militis, or without rendering other 
ſervice ; for then the tenure ſhall be of the king by knight's ſervice 
in capite, Wri. [nt. 140. | 
And if the tenure be by homage, fealty, and eſcuage, that is a 
tenure by knight's ſervice. Lu. [. 103. 5 


(6. 2.) What incidents belong to it. 


p Tenure in chivalry . to it ward, marriage, and relief. . 
103. | 
So homage, fealty, and elcyage are incident to ſuch a tenure. 

Co. L. 96. a. 

So aid to the king pur faire fit chivaler, or file marrier. Ex 

For if tenant by chivairy dies, his heir male within age, his lord 
ſhall have the wand of the heir till his age of 21 years: and if the 
heir be female he ſhall have the ward of her till her age of 14. 
And by the / W. 1. 22. till her age of 16 years; and if ſuch 
| heir be not married, the lord ſhall have the marriage alſo of ſuch 

heir male or female. Lit. ſ. 103. 

If the heir male be of full age, or the female of the age of 14. 
at the death of the anceſtor, they ſhall not be in ward, but ſhall 
pay relief to the lord. bid. 

5 the F. 32 H. 8. 1. and 34 H. 8. 5. he which holdeth 
lands by kmght's ſervice may, by act executed in his life-time, 
or by his laſt will i in _ diſpoſe of two parts thereof. But 

," the. 


— lord's wardſhip of the third. part is ſaved, (Vide Co. L. 


a.) 

7 the „. of Marlb. 6. if a father enfeoff his ſon, the lord ſhall 
not loſe his wardſhip. 2 /xft. 109. 

So, if the grandfather, after the death of the father enfeoff his 
ſon, or any deſcendant in a right line. 2 Cro. 157. 
Or, if the father was alive, but dies in the life of the grand. 
father. bid. 

So, if there be a term for years to pay the debts of the father, 
and he grants the reverſion to a ſtranger. R. 2 Cre. 157. | 

Otherwiſe, if the father ſurvive the grandfather, for then he was 

not heir. - Cro. 157. | 


(G. 3 After the death of the king's tenant, wh holds 3 in capite by 
Remedy for night s ſervice or ſocage, or who holds of a biſhop by knight's 
theſe inci- ſ, h h al h ki h 
e ervice, when the temporalties are in the king's hands, Cc. the 

{FI eſcheator ex officio, or upon a writ of diem clauſis extremum within the 
Gardian, year, or upon a writ of mandamus afterwards, may inquire what lands 
(H. 1, &c.) the tenant had at his death, and of what value, who was his heir, 

and of what age. F. N. B. 252, 253. Ley, Livery 20. 
An inquiſition ex icio, if it be uncertain, ſhall be void; if taken 
upon the writ of diem clauſit extremum, and it is defective, there 
ſhall be a mebus inguirendum. F. NM. B. 255. | 
If any lands are omitted, there ſhall be a writ of que Plura. 
F. NM. B. 255. Ley, — 20. . 
So the heir upon the death of his anceſtor may ſue a ſpecial 


commiſſion to inquire ut Supra, which ſhall be of the ſame effect . 
as an inquiſition upon a writ of diem claufit extremum. F. N. B. 15 
D. 


Ze 
"if the eſcheator . or be removed after We. writ of 4 clayf 
extremum before inquiſition taken, there ſhall be another writ of the 
ſame nature called, datum eft nobis intelligi. F. N. B. 253. 

If after inquiſition and before return, it ſhall be tranſmitted by 
certiorari. F. N. B. 253. 

If the heir be found by the office, within age, he ought to have 
an etate probanda before livery. Ley, Livery 21. F. N. B. 
2537 254- 

If he be of full age, and ſo found, he may ſue livery without 
the writ of ætate probanda. Ley, Livery 20. 

Otherwiſe, if found within age, tho' in truth he was of * 

age. Ley, Wards and Liveries 27. | 


(G. 4.) Who i is compellable to be a Knight. 


The king could compel a man that had an inheritance of 40. 
per annum to be a knight, or that he ſhould be fined, 2 Rol. 167. 
J. 20, 45. 

80 every one who had 200. per annum, or integrum feodum 
militis valens 2-1. per annum. 2 Rol. 167. J. 50. 168. J. 7. 

Tho” it was land of ſocage-tenure. 2 Rot. 168. J. 35. 


And 


u O M A G K. 


And if he l not be a knight, the king could command | 


the ſheriff to diſtrain for the fine. 2 Rol. 167. J. 41, 46. 


But by the . 1 Ed. 2. 1. a man who had 20/. per annum 8 
| in antient demeſne as ſokeman, was not cifiraifiable to be a Enight. 


2 Rol. 168. J. 27. 


And now, by the f. 16 Car. 1. 20. no perſon ſhalt be diſtrain- 
ed, or compelled, c. to take on him the order of knighthood, 
or ſuffer any fine, trouble, Sc. And all proceſs, &c. for that 


intent ſhall be void. 


(H) Sotage. 


EN UR E by fecage is, where a man holds lands by fealty 
and rent, or any other ſervice, not being knight's ſervice, 

for all manner of ſervices. Lit. ,. 117 
Or, by homage, fealty and rent: ir homage by wn does 


not t make knight's ſervice. Lit. / 117. 


HOMICIDE. 
fil Appeal, (A. 1.)— Tuftices, (M. 15 &c. 145 18, &c. 20.) 


HO MIN E K EPL E GIAN D o. 
Vide Impriſonment, (L. 4.) 


HO en. 


(A) Honour, hat tall be. 


| A* honour ought to conſiſt of lands, liberties and franchiſes. 


1 Bul, 197. 2 Kol. 92.1. 48. 
And 1t 1s the moſt noble ſeigniory. Co. L. 108. 4. 


So one or more manors may be * of an honour. 2 Rol. 


72. J. 45. Vide Grant, (E. 4.) 

do a foreſt may be appendant to it. 2 Rol. 75. 3 

4 honour originally ſhall be created by the 33 Co. L. 
108 a. 

Erery honour muſt be holden of the king. R. 1 Bul. 19 6: 


And if it be aſſigned. or granted over to another, it ſhall not 


be holden of a ſubſect. R. 1 Bul. 195. 
For it may be granted by the king to a ſubject. Co. I. 108. a. 


A man may claim an honour by grant, or by preſcription. . 


R. 1 Bul. 195. 


But the king at this day cannot make an honour by grant, | 


without an, act of parliament. K. 1 Bul. 196. Co. L. 108. a. 
There TE . 


Barnard”s 


ithin the realm 80 honours, wiz. the. honour of 
| dquila, Arandel W enny, pra Berkhamſted, Beaulieu, 
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By the /. 
31 H o 8 , 5 of 
Hampton 
Court.] 


them, muſt conſent, or the maſter alone has the eſtate not 


| | HONOUR. _ 
Barnard's Caftle, Bullingbroke, Barflable, Bononia, Brecknt 
Brember, Bedford, Clare, Crovecure, (lun, Chriſtchurch, Cocker. 
mouth, Cormayls, Candicut, Cariſoroot, Clifford-Caftle, Cloer, 
Carmarthen, and Cardigan, Dudley, and Dover-Caftle, Eye, and 
Egremond. 5 c | 

The honour of Eaß and e Greenwich, Glouceſter, Grentmgſnil, 
Gower, Haganet, Huntingdon, Heveningham, Hawenden-Caſtle, 
Hertford, and Halton, Lancaſter, Lincoln, Leicefler, Lovett, 
Hinckley, and Kington, and Folkingham. : | 

The bonour of Montgomery, Mowbray, Middlcham, and Maid. 
fone, Nottingham, Newelhn, Oakhampton, and Oxford. 

The honour of Plimpton, Peverel, - Pickering, Raleigh, Richard's 


Caſtle, Skipton, - Staſſud, Strigal, Tickhil, Tremanton, Tone, 


T heony, T amrworth. 5 
The honour of Wigmore, Wallingford, Windſor, Wormgay, 


Whirwelton, Werk, Whitchurch, and . arwick, Webley, and 


Tutbury,+ Woodfeack. ED 
So, by the fe. 33 H. 8. 37, 38. Ampthill, and Grafton. 
By the #. 37 H. 8. 18. Weſtminſter, Kingston on Hull, St. Ohl, 
and Donnington Caſtle. | | 5 
Vide Dignity.—Prerogative, (D. 31.) 


HOSPITAL 
(A) Yoſpitals. 


OSPITALS are aggregate, in which the maſter, or 


warden and his brethren have the eſtate of inheritance; or 
tole, in which the maſter, Sc. only has the eſtate in him, and 
the brethren, or ſiſters, having college, and common ſeal in 


having college, or common ſeal. Co. L. 342. a. 


So hoſpitals are eligible, donative, or preſentative. Co. L. 
342. 4. | | 3 
"The maſter of an hoſ pital, who has college, and common ſeal, 
may have a writ of right; for the right, and inheritance is in 
him. Co. L. 341. 6. | 


If he has no college, or common ſeal, he may have a 


juris utrum. Co. L. 342. a. 
(B) UCſhat are diſſolved and given to the Ring. 


Y the fg. 27 H. 8. 28. the king ſhall have and enjoy to him 
and his heirs for ever all monaſteries, priories, and other te- 
11gious houſes, not having in lands, &c. above the clear yearly 
value of 2007. and all manors, granges, meaſes, Oc. belonging 


.t 


Fg 


HOS FHIT AI. 


to them; and alſo all monaſteries, abbeys, and priories, which 


withia one year before were granted to him, or otherwiſe ſup- 


#  » 


preſſed and diſſolved, and all manors, &c, belonging to them. 


By the J. 31 H. 8. 13. the king ſhall have and enjoy, to 
him, his heirs and ſucceſſors, all monaſteries, &c, hoſpitals, &c. 


and other religious and eccleſiaſtical houſes before diſſolved, 


or given up, or thereafter to be diſſolved, or giyen up. 


(c) Ulhat not. 


) UT no lay hoſpital was given to the king by theſe ſtatutes, 
but religious and eccleſiaſtical hoſpitals only. Co. L. 342. 4. 
Tho' after foundation, or when founded, it was ordained 


or to pray for the ſoul of the founder or others, and the poor 
of the hoſpital to join with him. Co. L. 342. 4. 3 
80, by the ff. 37 H. 8. 4. no hoſpital was given to the king, 


except where the donor, Sc. had expelled the pri 

C between 4 Feb. 27 H. 8. and 25 Dec. 37 H. 8. or where 
king H. 8. by commiſſion, &c. had ſeiſed it. Co. 342. 4. 

lay, or religious. Co. L. 342. 


HOSTLER, or INN-KEEPER. 


HOTCH-POT. 
Vide Guardian, (G. 2.)—Parcener, (C. 4.) 


HOUSE OF CORRECTION, 
Vide Juſtices of Peace, (B. 8a, 83.)—Uſes, (N. 6.) 
HOUSEHOLD OFFICERS. 
| Vide Officer, (F.) b | 
HUE AND CRY. | 
Vide Hundred, (C. 1, &c.)—Pleager, (2 S. 1, &c.) 


— 


that a prieſt ſnould be maintained to celebrate divine ſervice, 


eſts, wardens, 


So, by the f. 1 Ed. 6. 14. no hoſpital was given to the king, 


Vile Aion upon the Caſe for Negligence, (B. 1, &c.)—Pleader, 
3 a 2 


HUNDRED. 
(A) Hundzed, to whom it belongs. 


ING Alfred divided bis realm into counties or ſhires, 
and the county into hundreds. Ray. 363. | 


ng, and belonged to the king. 1 Vent. 403. 2 Rol. 73. B. 


1 H. 4. 8g. 5 | 
Vol. V | 18 5 A 


Every hungred originally was parcel of the poffeffions of the 
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H U N D R E D. 


| And the king had granted it to others in fee, for life, or in 


ferm. Per Hale, 1 Vent, 404. 2 Rol. 73. I. 32. © | 


And when granted to a ſubject, it is a franchiſe, or liberty, 
4 Mod. 343. 1 Vent. 405. „ 
So a ſubject may have it by grant, or preſcription. 2 Rv. 

73. J. 36. 11 H. 4. 89. 6. wk | | 


< 


Or, by diffciſm. 2 Pol. 13.1. 40. | 
Or, as appurtenant to his manor. 2 Rel. 73. J. 50. 
But by the ff. 2 Ed. 3. 12. hundreds and wapentakes let to 


ferm by K. £4. 3. for term of life or otherwiſe, which were 


ſometimes annexed to the ferms of the counties, ſhall be ad. 
joined again to the counties, and from henceforth ſhall not be 


| ſevered from them. 


And by the f. 14 Ed. 3. . all wapentakes and hundreds, 
which be ſevered from the counties, ſhall be rejoined to them, 
as before this time hath been -eſtabliſhed by another ſtatute; and 
that the ſheriffs hold the ſame in their own hands, Ge. 

And therefore, ſince theſe ſtatutes, the bailiwick of the hun- 
dred belongs to the ſheriff. R. Ray. 364, 5. . 

And it cannot be ſevered from the county by a grant of the 
king. 1 Vent. 411. R. Shin. 41. 2 Fon. 194. | 

Naa: Juli er of Peace, (B. 67.) : 


(B) Hundred Court. 


HE hundred court was derived out of the county court, 
and is of the ſame nature with the county court, or 
court baron. 2 Inf. 71. 4 Inft. 267. 
By the king's grant 18 H. 3. where it was held from fortnight 
to fortnight, it ſhall be now held from 3 weeks to 3 weeks. 
Brady's Appendix to Hiſt. of England No. 234. | 
Vide County, (C. 1, &c.)—Difmes, (M. 5) 


(C) ſue and Cry. | 
(C. 1.) How made. 


Y the . Mint. 13 Ed. 1. 1. 2. crie ſerra fait en county, lun. 
dred, Sc. et cheſcum pais ſerra iſſint garde, que maintaman 
apres robbery ou felony fait, fre ſuit ſerra de vill en vill, et de pai 
en pais, Oc. | 3 2 P 
Et pais n' avera, plus long temps que 40 jours, deiſnque fa c git 
de la robbery, ou del : wife, ou 8 3 Lac des — 
By the Hf. 8 G. 2. 16. every * r to whom notice is given 
or left at his houſe of a robbery, Sc. and every conſtable of the 
hundred, or conſtable, Sc. in any town, pariſh, &c. within tht 
hundred, on notice from the party robbed or otherwiſe, {13 
with all expedition make hue and cry after the felon, &c. 9 
pain of 5, for neglect, a moiety to the king, a moiety to him 
that ſues in ſix months, to be recovered with full coſts, 


H UN DR E PD. 
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. Action againſt the hundred upon the J. of Mint. 


13 Ed. 1. 


(C. 2.) 


| By conſtruction upon the 2. Wint. 1 3 Ed. 1. if the country When it 


does not apprehend the felons within 40 days, an action lies 


againſt the, inhabitants of the hundred where the robbery was 


committed, for the money or goods whereof the party was robbed. 


It the robbery was in the divifion of ſeveral hundreds,. the 
action ſhall be againſt the inhabitants of both hundreds. Yide 


ft. Wint. 2. 


So, if the robbery was in the half hundred of . it may 


be againſt rhe inhabitants in Aundredo- vocato, the half hundred of 


M. tor that is an hundred of itſelf. 1 Brownl. 156. 


Or, if it be againſt the inhabitants in dimid' hundred? de W. it 


will be well. R. 1 Brownl. 156. 


- 


If a man be aſſaulted in the hundred of A. and flies Zeit the | 


hundred of B. and there is robbed, the action ſhall be againſt 


the hundred of- B. alone. R. Hut. 125. 


But if he be ſeiſed by a robber in the hundred of 4. and car- 


ried to the hundred of B. and there robbed, it ſhall be againſt 


the hundred of A. Didt. 1 Sid. 367. R. cont. for it ſhall be 


againſt the hundred where he was robbed. Sal. 614. 
An action lies againſt the hundred, tho' no hue and cry was 


levied; for that is the part of the hundred. Adm. cont. Bend. 

pl. 157. Semb. acc, 2 Leo. 82, 174. 7 Co. 6. a. 1 And. 159. 
So, it lies, if a waggon be driven out of the highway by day, 

tho' it be not robbed till night. 1 Sid. 263. 

So, if a robbery be after ſun-ſet, if the rabber can be known 

and diſtinguiſhed. 7 Co. 6. a. R. 1 And. 159. Sti. 233. 


And it is not a cauſe for a new trial, that the verdict was for 


the plaintiff; when it is dubious, whether it was day or night. 
1 Sid. 263. 1 . I 

So it lies, if the robbery be upon the dawning of the day, 
when it it convenient for * - 0 R. Cre. El. 20. N. 
2 Cro. 106. „„ „ 
If notice of the robbery was given in another hundred ad- 
ſoining; for he being a"ſtranger does not know the limits of the 
hundred. R. M, 98988 

If he ſays, that he was robbed, to one who inquires, what is 
the matter, it is ſufficient notice. N. Ney. 15 5: „ 

Tho' he refuſes his horſe for purſuit of the robbers. R. 
Ney. 155. Mar, Pl. 28. | 


Tho' the notice was five miles from the place of the robbery. 


R. Mar. pl. 28. | . 
So an action lies againſt the hundred, tho' the felony be not 


committed in the highway. R. 1 Mod. 221. Per cur. cont. Sho. 60. 


It lies, though-plaintiff, after the robbery, paſſes by a place 
here there are two conſtables, without giving notice, if he did 
not know of them, though he did not inquire. Semb. Whit- 

5 A a 2 _. warth 


e 


1 Hundred of Grimflve, FT. 32 & 33 G. 2. . 33 G, = 
Wilf. tos, 109.] . | 5 


(c. 3.) The action regularly ſhall be by the owner of the goods. 
By whom. If a ſervant be robbed, the maſter may maintain the action. 
1 Car. 38. - Adm. 3 Mod. 287. D. Lat. 127. Sti. 156. 4 
305. 5 
_ 657 8 ſervant may maintain the action, tho' robbed of the 
money of another. Adm. 2 Leo. 83, R. 1 Brownl. 155. X. 4 
Mod. 305. Sal. 613, 614. : | 
So, it the ſervant. deliver money of his maſter to A. and the 
ſervant and A. are both robbed together; the ſervant may main- 
tain the action for the whole. 3 Mod. 288, 289. 
By the F. 9 Geo. 2. 16, proceſs againſt the hundred ſhall be 
* ſerved only on the high conſtable of the hundred, who ſhall 
ive publick notice of it in ſome market town of the hundred 
the next market day, or if no market in the hundred, in 
ſome pariſh church after divine ſervice, and enter an appear 
ance, and defend the ſuit for the hundred. | | 


2 4 But an action does not lies againſt the hundred for a robbery 
nit within an houſe; tor every one ought to defend his houſe at his 
does not peril . 7 Go. b. 4. R. Cro. El. 553. R. Mo. 620. K. 
3 Lieb. 202. : t : 
Tho” taken in the highway, and afterwards carried into an 
houſe, and there robbed. Semb. Sal. 615. DOR Ss 
Nor, for a robbery in the night; for that is not convenient 
for travelling. R. 7 Co. 6. a. Mo. 620. 1 Leo. 75 1 And. 159. 
Nor, in the morning ante lucem. R. 7 Co. 6. 6. San. 6 
Sti. 233. x „55 | 
Tho' taken in the day, and afterwards robbed in the night. 
Semb. Sal. 615. EET | 
So, tho' it lies, without notice of the robbery by the party to 
the hundred fince the ,. of Winton 7 Co. 6. 2 Leo. 174. 
Yet, by the f. 27 El. 13. the action does not lie, unleſs the 
party, with as much convenient ſpeed as may. be, make known 
the robbery to ſome near town, village, or. hamiet. , 
And he ought to give notice as ſoon as he can. R. No, 155. 
Nor, by the . 8 Geo. 2. 16. unleſs, with as much convenient 
ſpeed as may be, he give notice to the conſtable of the hundred, 
or ſome conſtable of pariſh, &c. near the place of _ or 
leave notice at his dwelling-houſe in writing, deſcribing the felon, 
2 time, and place of the robbery, and in twenty days after the rob- 
bery give notice in the London Gazette, deſcribing the felon, time, 
and 10 of robbery, goods and effects of which he was robbed. 
[If bauk-notes are not well deſcribed (by dates, numbers, 
{*-, he remembering them, Q. if he does not) plaintiff ſhall 
recover neither for them, nor any other thing, tho“ well del. 
cribed, /emb. Barnes 458.] „„ 
{If a material deſcription of one of the robbers is not men. 
—_ in the gazette, as that he had particular large red ge- bras. 
l(bid.] | 5 | 


[If the whole ſum of which the plaintiff is robbed is not men- 


tioned in the gazette, ſanb. Whitworth v. Hundred of Grimſboe, T. 


42& 336.2. H. 33 G. 2. 2 Wilſ. res, 109] ]! 

But it is ſufficient to give notice to the next town in the high 
road, tho' a town on the ſide be nearer. Noy. 52. 1 And. 158. 
1 Leo. 57. | | 


Tho! the town to which notice is given is out of the hundred. 


Noy. 52. 1 And. 159, 1 Leo. 57. | | 

If a man is robbed ſoon after fix, rides through a village with- 
out giving notice, tells men on the road, at ſeven gives notice to 
an innkeeper at à town two miles and an half off, and then gives 
notice to the high conſtable three miles off, between eight and 
nine o'clock; it is good notice, within 8 G. 2, c. 16. Ball v. 
Hundred of Weymerſley, M. 16 G. 2. Str. 1190.] 


So, by the ff. of Mint. the country has forty days to anſwer 


for the bodies of the malefaQors ; and therefore it is bad, if the 


original be teſte d within forty days after the robbery committed. 


So, by the . 27 El. 13. the action dees not lie againſt the 
hundred, if it be not proſecuted within a year after the robbery 
committed. x | | | 
And the year ſhall be taken, incluſive of the day of the robbery. 
E. per 2 J. Warb. cont. Hob. 139. 2 Rol. 520. l. 47. R. 1 
Brownl. 156. Vide Temps, (A.) EN a 
So it does not lie, if the robbery be not in the highway. R. 
Sho. 60. R. cont. 1 Mod. 221. Vide ante, (C. 2.) 
So, tho* upon the ,. of Wint. the action lay, if all the robbers 


were not taken. D. 7 Co. 7. a. R. 1 Sid. 11. Per 2 J. Dy. 


70. a. in margin. 


Yet by the ,. 27 EL 13. no hundred ſhall be chargeable, if 


any of the robbers be taken. 


If any be taken before the action commenced, tho? he be taken 


- after the forty days after the robbery. Co. Ent. 348, 349. The 


pleading is hucnſque non ceperunt. Semb, 1 Sid. 11. 
So, if any be taken, though he be not taken upon the hne and cry, 
but in any other part of the county. Per Hale, 1 Vent. 119, 


If the robber be charged with the robbery in the preſence of a ; 


juſtice of peace, it ſhall be a taking, altho' no one lays his hand 
upon him. R. 1 Vent. 118, 235. 2 Keb. 760. 2 Lev, 4. 
80, if he be found in gaol 
for that robbery. 
But a taking upon ſuſpicion, if he be acquitted, is not ſufficient. 
Per Periam, Dy. 370. a. in marg. 4 
So, by the 1 27. Zl. 13. no hundred ſhall be charged, unleſs 
the party make oath within twenty days before the action brought, 
that he knows not the robbers, or any of them, before ſome juſtice 
of peace or the hundred, or near it. 5 ws 
If the action be diſcontinued, and a new one commenced, there 
ought to be ſuch oath within twenty days before the new action. 
K. 1 Sid. 139. 1 Keb. 495. | 


,” 


And an oath, that he does not bnow the robbers, is not ſuſicient, 1 
The 


vithout ſaying “ or any of them.” Semb. Ney. 21. 
Es FR A3 e 


37 


another offence, and is indicted 
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The party robbed muſt make the oath. £ Ro: I 

If the action be by the-maſter, where his ſervant was robbed, 
the ſervant miſt ſwear, and not the maſter. R. Cro. El. 142. 
1 Leo. 323. R. Cro. Car. 38, 336. Adm. 3 Mod. 288. 
MEETS: 

If the maſter brings the action upon a-robbery of- two ſervants 
both muſt make oath; 3 Mod. 288. R. inter Afbcomb and Hun- 
dred of Eltham B. R. 2 W. & M. Sho. 94, 241. _ 

If the ſervant delivers part of the money to another who travels 
with him, and they are both robbed together, both muſt make 


oath. R. inter Aſbcomb and Hundred of Eltham, 3 Mod. 288. a 
Tho? one be a quaker, and refuſe the oath. 3 Mod. 288. 

Sal. 613. þ 
But if the maſter brings an action upon the robbery of two ſer- q 
vants, and one only ſwears, he ſhall recover for ſo much as was = 

in his poſſeſſion. 3 Mod. 289. Sal. 613. Carth. 146. | 
If the maſter delivers part of his money to his ſervant, and 7 
they are robbed together, and the maſter brings the action, it is 2 
ſufficient if the maſter alone ſwears ; for the money delivered to : 
the ſervant remains in the poſſeſſion of the maſter, if he bc t 
robbed in the preſence of the maſter. R. inter Jones and Hun- | 
dred of Rumley 1658. 3 Mod. 288. Sal. 613. Carth. 146. ” 
Bo, if the ſervant delivers part of the money. to A. and they | 
| are robbed: together, and afterwards the ſervant brings an action (of 
- for the whole; it is ſufficient if the ſervant alone makes oath ; the 
for the whole was in his poſſeſſion. Carth. 146 
And if the ſervant be robbed of money in the preſence of the No 
maſter, and the maſter alone ſwears, and brings an action, it is 8 
ſufficient, tho? the ſervant knows ſome of the robbers, and informs = 
his maſter of it. R. 3 Mod. 288. Carth. 146. 8 don 
So an action lies, tho* the party after the oath detect the rob- Mat 
bers. R. Mar. þl. 28. 3 f Se 
So, if the oath be taken by a juſtice of peace out of the county dred 
it is ſufficient ; for it is a miniſterial act. R. Jon. 239. Cre. of t| 
Car. 211. | . | | | uſſeſ⸗ 
If a juſtice of peace refuſes an examination, an action upon the! 
the caſe lies againſt him; for he is only miniſterial. Send. the p 
i Leo. 323. | 1 | 1 5 may 
If the oath be taken by a juſtice of peace within the county, refuſe 
altho' it be not within the hundred, it is ſufficient. K. Sal. 614. An 
So, by the /. 8 Geo. 2. 16. no action ſhall be brought, unleſs ſuit o 
efore commencement the party before the chief clerk, or ſe- cover 
condary, or filazer of the county, or clerk of the pleas of the io be 
court where the action is brought, or ſheriff of the county, gie by 
bond of 100/ penalty with two ſureties to the high conſtable of the age 
hundred, with condition to pay coſts if the plaintiff be nonſuit, dil. 0 th 
continue, have a verdict, or judgment on demarrer againſt him. al 
Wich bond ſhall be certified by ſuch. chief clerk, Cc. to the 27 El | 
chief elerk or ſecondary in B. N. or filazer of the county in C. H. va = 


or to the clerk of the pleas or his deputy in the exchequer, before 


Nouc 


proceſs ſhall iſſue in ſuch ſuit, 
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None ſhall take for ſuch bond more than 57 beſides ſtamp- | 


duties, nor more than 25. 64. for making ſuch certificate, and 


25. 64. for filing it; and the chief clerk, Sc upon requeſt ſhall | 
deliver it over to the high conſtable gratis. | Ts 

So, tho' it lies ſince the f. of Winton, tho' the robbery was on =” 
a Sunday. R. 1 brownl, 156, Her 3 J. Mont. cont. 2 Rol. 59. 


2 Cro. 409. 


Yet, by the . 29 Car. 2. 7, if any, who ſhall travel on 
the Lord's day, ſhall be then robbed, no hundred ſhall be 
anſwerable for it, but the perſon ſhall be barred from bringing 
any action for the ſaid robbery. e | 

But if a man be robbed in going in his coach to church he 
mall have an action againſt the hundred; for that is not travel- 
ling within the intent of the 4. 29 Car. 2. F. in C. B. (7 Gee. 
inter Taſimater and Hundred of Edmonton, Comyn's Rep. 345. 

By /tat. 22 C. 2, c. 24. none ſhall recover above 200/. 


unlets there were two perſons together at the robbery, to 


atteſt, the truth of itt! Es. | 
As to the proceeding, declaration, plea, &c. in an action 
upon the ff. of Winton, vide in Pleader, (2 S. 1, &c.) 255 


If there be judgment againſt the hundred, it may be levied (C. 5.) 
againſt the inhabitants of the ſame hundred by eri facias. e the 
do it may be levied upon any one, who has lands in his poſ- N 5 
leſion within the hundred, tho' he has no houle, nor lodging ſhall be 
there; for he is an inhabitant. R. 2 Saund. 423. . le vied. 
7 Upon a leſſee, or purchaſer after the robbery committed. R. 
Nox. 188. i 1 4 SS . : 
80 5 * be levied upon one or two of the inhabitants. 


But if a man come to inhabit in an hundred after a robbery 


2 he ſhall not be charged. R. Hut. 125. Cont. per Barckley, 
Mar. pl. 28. \ : | 

do, if the whole debt be levied upon one or two of the hun- 
dred, by the g. 27 El. 13. on complaint to two juſtices of peace 
of the county (quorum unus) in or near the hundred, they may 
alſels rateably all the towns, Sc. within the ſame hundred, or in 
the liberties within the ſame, for the relief of him againit whom 
the plaintiff took execution; and the conſtable of each town, &c. 
may rateably aſſeſs the ſaid” ſum on every inhabitant, and, if he 
refuſe to pay, levy it by diſtreſs and ſale, c. . 

And by the /ame flatute, the hundred, where default of freſh 
ſuit on hue and cry was made, ſhall anſwer half the damages re- 
covered againſt the hundred in which the robbery was committed, 
to be recovered by debt, &c. at the ſuit of the clerk of the peace. 

By the 2.8 G. 2. 10. after judgment againſt the hundred, no 
procels ſhall be ſerved on the high conſtable or any inhabitant, 
but the ſheriff on receipt of the writ of execution ſhall ſhew it 
abi to two juſtices of the peace in or near the hundred, who 
llall ſpeedily cauſe an aſſeſſment to be levied purſuant to the 5. 

7 El. 13. and alſo for the neceſſary expences of the high conſtable 
«ove the coſts and damages recovered, of which no notice ou 
85 ; | | tac 
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the two juftices, he ſhall give an account and proof on bath to 
their ſatisfaction, having firſt cauſed his attorney's bill to be taxel. 

The ſheriff ſhall pay the cnn Hh levied to the parties without 
fee, and indorſe the day of recei the writ of execution, and 
not to be called upon for a return till ſixty days after. 

And the like aſſeſſment ſhall be in cafe the plaintiff be nonſuit, 
diſcontinue, or have a verdict or ju 1 on demurrer again 
him, if by inſolvency of the plaintiff or his ſureties, he cannot 

be reimburſed on the bond of 1007. penalty; and the money 
| levied ſhall be paid to the juſtices for the high conſtable | in ten 
days after it is levied. 

And the juſtices may limit a time not exceeding thirty days 

for 1 ſuch aſſeſſment; and the officer appointed refuſing 
or neglecting to levy and pay the Money, Sc. in ſuch time 
forfeits double the ſum. | 

[By far. 22 G. 2. c. 46. the fat. 8 E. c. 16. relating to 
execution on hue and cry, is extended to all executions againſt 
the inhabitants of a hundred. ] | 

* As to actions againſt the hund red to make good damages done 
by offenders in pulling down, Sc. any church, Sc. Videſ. 
1 G. 1. Af. 2. c. 5. J. 6.* 

* For TREE © cattle, deſtroying trees, ſetting fire to any wv houſe 

Oc. VYidegG. 1. c. 28. , 5. & 29 G. 2. c. 36. / 9. 

For tein turnpike gates, flood gates, c. Yides 6.1 

6.“ 

1 77557 cutting down banks of the ſea, of a river, or hop- bind 
Vide 10 G. 2, c. 32. %. 4.* 

* For deſtroying corn to hinder the exportation. Vide 11 C. 2. 
C. 22. 
7M For Ce, maiming, Sc. officers of the revenue, in ſeiz- 

: ing PE prohibited or uncuſtomed goods. V ide 19 C. 2. 
* f 

[+ Vide 1 | _m_ 

1 HUNTING | 
nn Chaſe, * I, &c. & N (8. 7. 3 f the Peace, 
94515, pol B. 47, 49.) 

— — CS AND WIFE. 

. = Vide Baron and Feme.—Chancery, (2 M. 1, &C. ) 

— HUS TIN GVS. 

2 Vide Courts, (O. 1.) 

Tying the 

money be 3 = — 

in compa- : | N 5 

15. IDEMPTITATE NOMINIS. 


(A) Uhen it lies. 


HE writ of idemptitate nominis lies, when a man is taken or 
mole hed by . proceſs againſt another of the ſame name. 


N. B. 268. 5 N And 


ice, 


or 


he is 


Ul 


 IDEMPTITATE NOMINIS. 


And it ſhall be directed to the eſcheator, or to the ſheriff, 
if a man or his goods are taken by proceſs againſt another 
directed to them. F. N. B. 268. | | 

If he be taken by proceis againſt an accomptant out of the 
exchequer, it ſhall be directed to the treaſurer and barons of 
the exchequer. F. NM. B. 208. 4. | | 


If by proceſs after outlawry in B. R. or C. B. it ſhall be di- 


reed to the juſtices of the ſame court. F. N. B. 268. B. 

So, it ſhall be directed to the juſtices of goal-delivery, or 

of the peace, if he be moleſted by proceis upon indictment 

beſore them. F. N. B. 268. C. 1 | 1 
So it lies after judgment and execution ſued. R. 2 Cro, 623. 

Semb. cont, Hob. 330. | 


This writ directed to the juſtices ſeems to be only a commiſſion 


to thein to make inquiry of the truth, upon which they award 
awrit of inquiry to the ſheriff, F. N. B. 268. B. 
And thereupon, the attorney general may plead, guod e eadem 


prrſona; which ſhall be tried by a jury, and judgment according 


to the verdict, Hob. 350. 


But a man taken by a capias utlagatum may come into C. B. 


and pray a writ of inquiry whether he be the ſame perſon, with- 
out fuing an idempiitate nominis. F. NV. B. 268. B. ; 


do upon an exigent a man of the ſame name may offer himſelf 


to anſwer; and if the plaintiff ſays, that he is not the ſame per- 
jon, he ſhall put the difference of the names, and according to 
ſuch difference, the exigent ſhall be awarded. F. V. B. 268. B. 


but where a man appears by /aper/edeas upon an exigent re- 


turned outlawed, the plaintiff cannot ſay, that he is not the 


fame perſon, and ſo defeat the outlawry; without a writ of 


edemptitate nominis. F. N. B. 268. B. 5 

do _ an exigent on an indictment a man cannot fay, that 
the ſame name, and pray that the attorney general may 

put a difference of names, for it would be changing the indict- 

ment; but the party if he be aggrieved muſt have an dempritate 

tomiuis. F. N. B. 268. C. | 


—— — 


I'D E O T. 
(A) Ideot, Cho ſhall be. 


ERSONS who are non compotes mentis are ideots, or of non- 
ſane memory. | | 
ldeots are fatui naturales, which were of non-ſane memory 4 
utrvate, Co. L. 247. a. Staundford's Pre. 34. b. 
And it is ſufficient to find him ſo, if he has not any uſe of 
1c10n; as, if he cannot count 204. F. N. B. 233. B. 
Has no under ſtanding to tell his age; who is his father or 
mother, Sc. F. N. J. 233. B. | | 
What will be for his profit or laſs, F. N. B. 233. B. 


| But 
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But a man ſhall not be called an ideot, if he has the under. 
ſtanding to learn, or know letters. F. N. B. 233. 3. 


To read by the inſtruction, or information, of another, 


F. N. B. 233. B. 


(B) Lunatick, &c. 


5 O, if any perſon be by ſickneſs or other accident deprived 


of the uſe of his reaton, he ſhall be eſteemed non com pos men. 
tis. . 247-8 . | | | 


Tho! he be a lunatick, and have lucid intervals. Cs. L 247. 4. 

[It a man loſes his ipeech by an apoplectick fit, tho' he thew; 
ſome ſigns of ſenſe, a commitiion may be granted againſt him. 
Pit's caſe, T. 9 G. 2. B. &. H. $2.) 


(C) The King chall have the Cuſtody of them. 


What Intereſt the King has. 


HE king, of right, has the protection and defence of all 

his ſubjects, their lands, and goods. F. N. B. 232. . 

And therefore by the f. Prerog. Reg. 17 Ed. 2. 9. rex labebit 

cuftodiam terrarum fatuorum naturalium, capiendo exitus earum fir 

waſto, & inventet eis neceſſaria, de cujuſcunque feodo, & poſt morten 

eorum reddit hu redibus, ita quod nullatenus per egſdlem fatuos alienen- 
tur, Se. . 5 

And by the ſame F. 17 Ed. 2. 10. rex providebit, fi quis, qui 


rius habuit intellegatum, fuerit non compos mentis, ut quidam ſunt pet 
7 = . 7 


lucida intervalla, quod terre cuſtodiantur fine vaſto, & ipſe & familia , 


inde ſuftineantur competenter, & refiduum cuftodiatur ad opus igſorun, 
ita quod preditte terre infra preditlum temyus nullatenus alienentur, 
nec rex aliquid de exitibus reci iat ad opus ſuum. 8 
This prerogative ſeems to have commenced tempore Ed. 1. 
. . „ 
And therefore, the king himſelf ſhall have the cuſtody of an 
ideot, his lands, and goods. 4 Co. 126. ; | | 
And ſhall have them during the life of the ideot. St. Prer. 


Ke. 34. a. 4 Co. 120. a. Dy. 26. in marg. 


The king may take the profits of an ideot's eſtate to his uſe, 


allowing neceflaries to him and his family. Sr, Prer. R. 35.4. 


Mo. 4 Dy. 26. a. | | 
So he may demiſe his lands, rendering rent. St. Prer. 35. 4. 
So the king may grant the cuſtody of an ideot, his lands, and 


goods to another. 2 Ca. Ch. 70. 1 And. 23. 


So he may grant them to another, without ſecurity to account. 
3 Mod 43. | 2 

And juch grant extends to the executor or adminiſtrator of 
the grantee. 3 Mod. 44. Skin. 139, 177. | 

So he may commit the care of a non compos to another, ſo 
that his family be maintained, and nothing waſted. . 4 Co. 1 35 a 


90, 


hall! 
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but the king is not ſeiſed of the lands of an ideot ; for he re- 
mains ſeiſed of the freehold. 4 Co. 126. a. St. Prue. R. 35. b. 
do the king out of the profits muſt allow neceſſaries for him and 


his family. St. Pre. R. 35. a. © | 

Muſt make reparations. Sz. Pre, R. 35. a. | 

So a grant of the cuſtody to another and his executors, will 
not be good to the executor. & 2 Ca. Ch, 70. 1 Ver. g, 137. 
Au. 4. | 
2 king ſhall not have a copyhold, which belongs to an 
ideot. 4 Co. 120. 0. OE | 

Nor a right, or title of entry, or action. Sr. Pre. R. 35. b. 

do, after the death of an ideot, the king upon an oafter-le-mains 


| {all reſtore the land to the heir. Sz. Pre. R. 35. a. 


do tie king has no intereſt in the perſon ot a lunatick, S. 
a» of an ideot. 4 Co. 127. a. | 
Nor can he grant the cuſtody of him and his lands, to the uſe 


of the grantee. 4 Co. 127. 6. N. Mo. 4. 1 Aud. 23. Bend. 3 


D;. 25. 6. c 2 

Or, without ſecurity to account to him, if he becomes compos; 
otherwiſe, to his executor or adminittrator. 3 Med. 43. 2, 
P. 20. a. | | 


[The king's grant of a Junatick's eſtate, without account, is 


r0:4; but the king, or lord-chancellor, by authority of the ſign 
manual, may allow fuch a yearly maintenance to the committee, 
i amounts to the yearly value of the lunatic's eſtate. Sheldon v. 
Futaſcue, A. P. 1731. 3 P. W. 104. ] 2 | 


[If cuſtody of lunatick is granted to huſband and wife, (ihe 


being next of kin) it determines on her death, Ex parte Lyne, 
H.q 6.2. C. T. . 143] L 

let he ſaall prefent to a church for a lunatick, Min. Ext. 
b2g. (663.) | | | 

tow a commiſhon for an ideot, lunatick, Ec. ſhall be granted, 
Jide in Chancery, (3 Q.) | | 

It the king be informed, that ſuch a one is an ideot, or non- 
le, he may bring him before his chancellor to be examined, and 
werwards an inquiſition may be awarded to inquire, whether 
tc be an ideot, non- ſane, Cc. St, Pre. Reg. 34. . 

Bctore the chancellor, or any other whom the king ſhall 
point. St, Pre. Reg. 34-6. | = 
do the king may award a writ to the eſcheator or ſheriff, quod 
n rid perfond ad ipſum accedat & ipſum wiis & modis, GC. 
net, & nihilominus per ſacramentum, Sc. inquiret /i idicta fit, 
ware; I fe ft, utrum a nativitate, aut ab alis & quo tempire, & ji 
u dr; gaudeat intervallis, Sc. F. N. B. 233. | 

Aud if he be found an ideot by office, and die; the king may 
"herwards ſeize his lands; for he muſt reſtore them to his heir. 
dt. Pre, R. 35. 3 ; 

50, if he be found an ideot for 8 years, theſe words, 8 years, 
Nail be rejected, for finding, that he is an ideot, generally, is 
cient, and the addition will be ſurpluſage. K. 3 Mod. 43. - 
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If he be found an ideot and that he aliened. wi f 
how or for what eſtate, it is ſufficient to give the — 2 4 
and all his lands to the king. K Ley. 25. _ 

But before office the king cannot ſeize the lands of an ideot, or 
non-fane perſon. 4 Co, 127. a. 5 

And no office can be found after his death. 4 Co. 129, a, 

do a man, who takes upon him the care of a lunatick, Sc of 

his own head, ſhall be accountable as bailiff to him, his executor, 
or adminiſtrators. 4 Co. 127. 6. Vide Accompt, (A. 3.) 

The com:nittee of a Junatick cannot make a leaſe of the luna. 
_ lands by law. KAnipe v. Palmer, T.33 & 34 G. 2. 2 Will 
130. | 

And if he inveſts the perſonal eftate of the lunatick in the pur. 


chaſe of land, it ſhall be diſtributed as perſonal eſtate, and not J 
go to the heir. R. 2 Fer. 192. SE”. wil 
But if a man be found an ideot, Qc. or non-ſane, by inquiſition ofr 
and examination before the eſcheator, or theritf, he may in s 
perſon, or by his friends, come before the chancellor and Ga, 
king's counſel, and pray to be examined there. F. N. B. 233 80 
St. Pre. R. 36. a. | | will 
And he may have a writ to bring him before the king' 4 
counſel. F N. B. 233. St. Pre. K. 36. a. - | 2 Fe 
And if he be found no ideot, the firſt inquiſition before the (8, 
ſheriff, Sc. though it be returned, ſliall be void, without » H 
traverſe. F. N. B. 233. St. Pre. K. 306. a. mo 
[By fat. 17 G. 2. c. 5. J. 20 & 21. two juſtices may order: f thi 
lunatick to be confined in any place in the county, if his ſettie- WW 
ment is in the county, if not, to ſend him to his jettlement; the oy 
expences to be raiſed by warrant of two juſtices, by ſale of hi * a 
oods, or rents of his lands; and if he has not an eſtate to pay ny 
it, above what is ſufficient to maintain his family, then by hu 
pariſh : but this is not to abridge the king, chancellor, Cc. nor 
the friends or relations. ] EE | 
[By flat. 14 G. 3. c. 49. mad-houſes are regulated. None my But: 
keep more than one lunatick (except committed by chancellor. Co. | 
on pain of gool. without annual licence from commithonen | 
appointed by college of phyſicians, for ſeven miles round Ind 
and by quarter - ſeſſions elſewhere.] N | 
[No perſon to keep two houſes ; commiſſioners to viſit houſe i 1; 2 
onde a year, or when required by chancellor or either chit 
juſtice, or when they think fit, and examine perſons confined. But if 
Commiſſioner may, on application, inform a perſon applying at in o 
the name of a perſon confined, and where, and by who! ad it f 
Keeper receiving a patient without order from phys., 
. ſargeon or apothecary, or not ſending notice to the ſecretr} 0 ar C 


the commiſſioners, in three days near Londen, or fourteen © 
elſewhere, forfeits 100/. This act gives no new juſtincatio 
but all muſt be juſtified at common law.] | | | 


ID E O T. = ©: 4 


in a | 8 | | 
1 (D) Acts by a Non- compos. 
t, or ER | (D. 1.) What are void. | 
| | LL acts, which an ideot, or non-comp2s, can do, concern his 
c. of life, his lands, or his goods. . 4 Co. 124. @. 
tors, By the civil law, all acts of a non-compes are void, without the 


aſſent of his hn. 4 Co. 125. 6 1 | 

By the common law, every diſpoſition by will by a noz-compes 
Wil. is void. Vide Deviſe, (H. 1.) 23 N 8 ut . 

So a deed by a now-compos is void. Ca. Parl. 154. 

— As, if a non-compos execute a ſurrender of his eſtate for life, it 
| not il be void. R. Ca. Parl. 153. K. in B. R. and afterwards 
afirmed in Parliament. 3 Mod. 3 10. Sal. 427. Comb. 438, 468. 

So a grant of a rent-charge by a non-compos will be void. 
Ar Ca. Pol 153. TN „„ 55 

do, if a non-compos make a feoffment by letter of attorney, it 
* will be void, as to all except himſelf. 4 Co. 125. a. 

Altho' it be reaſonable, and for the benefit of his family. 


2 Ver. 414. | 
the (By the Hat. 15 G. 2. c. 30. If lunatick under a commiſſion, 
wn os hoſe perſon and eſtate by act of parliament is committed to 


the care of truſtees, ſhall marry before declared of ſane mind 

OP by the lord chancellor, Sc. or ſuch truſtees reſpectively, ſuch 
marriage is void to all intents. This act was ſuppoſed, at the 

s the time, to be made on occaſion of Mr. Newport, natural ſon to 

1 ti the late earl of Bradford, who had left him a very great fortune, 
with remainder to another perſon.] | 


„ NOT (D. 2.) What only voidable. 


e my But a feoffment by a zon-compos in perſon is only voidable. 
ellor) , Co. 125. 4. | 8 Vn 5 
10ners | 
and v 


(D. z.) What he may do, if he become ſane. 


ur. If a lunatick becomes of ſane memory, he may afterwards 

= make a feoffment, Oc. | 

1 s if found a lunatick by commiſſion, the chancery will direct, 

_ at in order to make a ſettlement he ſhall levy a fine in C. B. 

: ws - it ſhall be tried upon iſſue there, whether he be compo. 
er. Ic. 


ary 0 
n G2) 
-31101 


Vide Chancery; (3 Q.) 
(D. 4.) How avoided. 


If an ideot make a feoffment or other conveyance of his lands (D. 4.) 

td tenements, after office found, the king ſhall avoid them By the king 

„ Pre. K. 34. 6. 36. 1 1 „ e 
| | So, SE 


1 D E O T. 


366 EA | | 
So, if a Junatick, or other non-compos, make a feoffment, &, 
upon office found it ſhall be avoided. 4 Co. 127. a. 1 (4 m a 
„„ TY ry 5 | 1 
And upon office it ſliall be avoided, as to the ideot or wi 
compos himſelf. Co. L. 147. a: ä #7 | P 
Por after office upon a /cire facias againſt the alienee, the land - 
ſhall be ſeiſed into the king's hands. 4 Cs. 126. 5. a\ 


And by ſuch ſeizure the f 
4 Co. 126. 6. Hs OE 
Or it may be avoided upon an information by the attorney 8 
general, as well as by /crre factas. © 1 Ca. Ch. 113, 153. 
So, by office, his grant of a copyhold ſhall be avoided, thy be 


reehold is reveſted in the nom canli 


it cannot be ſeiſed by the king. 4 Co. 126. 6. a by 
So, after office, all gifts by him of his goods are avoided. la 
4 Co. 126. 6. | | + Th 1 Zo, 
And all bonds. 4 Co. 126. 6. | vi 
Or other deeds. 4 Co. 126. 6. „ 15 
And if he be afterwards ſued upon ſuch a bond or deed, ſo | 
long as the office is in force, a /uper/edeas reciting the office may _ 


be ſent to the juſtices. 4. Co. 120. 6. 
An office found as to an ideot relates to his nativity, and 
avoids all acts from that time. 4 Co. 126. . 
As to a lunatick, Sc. it relates to the time, when he i; 
found to be non-compos. 1 Ca. Ch, 1123. | 
Yet where the office has a retroſpect, a purchaſer ſhall be 8 


allowed to traverſe. R. 1 Ca. Ch. 113. -4 

OO 8255 SE | pra 

(D. co So, if there be an alienation by a non-compos in fee, in tail, 25, 
B the heir. for life, or years, his heir may avoid it by entry, if his entry ö 
| be conpeable, F. N. B. 202. F. | 5 


Or, if it be not congeable, by a writ of dum non fuit conju. 
5 mientis. F. N. B. 202. F. Vide dum fuit infra etatem, (B.) 'B 
The proceſs in a dum non fuit compos mentis is the fam 
as in a precije quod reddat; viz, ſummons, grand cape, and 
fetit cate. F. N. B. 203. D. 2 8 
So the heir may avoid the alienation of his anceſtor being 
non-compos, by plea, as well as by entry, and writ of dum nn fi ny 
com os. Co, L. 247. 6. | 1 | . 


124, 

| | EL blo 

(D. 6.) When they ſhall not be avoided. entry 

Ec, t 

But an ideot, or perſon non-ſane, cannot himſelf have a dir BY 
nan fuit compos; ſor he cannot ſtultify himſelf. Cont. F. N. b, if th 
202. C. D K. acc. 4 Co. 123. 6. Semb, cont. Ca. Parl. 153. comn 
And therefore, a feoifment, releaſe, dr grant, cannot be yo 
avoided by a non-compos himſelf; for he cannot by plea dila Bin -C 
himſelf. R. 4 Co. 123. 6. Co. L. 247. a. 6. = (By 
Tho' the feofflment, was by attorney. 4 Co. 125.4 ters, 
So, to a bond by himſelf, he cannot plead, quod non fuit cum es Mort; 
R. 4 Co. 123. 3. K. Cro. El. 398. EE e nann 
i | | 5 8 Vi, 


I 5 0 T. 


80 2 non-compos ſhall not be aided by a court of equity againſt 


an alienation which he himſelf cannot avoid by law. R. 4 Co. 


124. 4. | - | 
So a feoffment, Sc. by a non-compos ſhall never be avoided by a 


privy. in eſtate, or tenure: and therefore, if a non-compos make a 


teoftment, and die without heir, the lord by eſcheat ſhall not 


avoid It. 4 Che 134-8. © | 


So, if a donee in tail make a feoffment, and die without iſſue, 


it ſhall not be avoided by him in reverſion, or remainder. 4 Co. 


124. 4. 


do, by the Ag. 4 Geo, 2. 10. ideot, lunatick, or non com pos, 


being a truſtee or mortgagee may, or his committee in his name 
by direction of lord chancellor, Sc. on petition may convey 
lands, Oc. as directed. ; 


So, if a non-compos alien by matter of record, it ſhall never be 


avoided by him or his heirs: as, if he levy a fine, or ſuffer a 
recovery. 4 Co. 124. 4. Co. L. 247. a. : 


So every act, which he does in a court of record, binds him | 


and all other perſons for ever. 4 Co. 124. a | 
As, a judgment, ſtatute, recognizance, Sc. 4 Co. 124. a. 
125. 4. | © | | 


(b. 7.) What Acts he may do. 


do a non-compos may maintain, or defend an action. Poph. 141, 
If an ideot ſue, he muſt appear in perſon, and any one who 


prays to be admitted as his friend may ſue for him. Seb. 


2 Saund. 335. - : | 

So, it an action be againſt an ideot, he muſt appear in his 
proper perſon, and any one who can make a better defence fhall 
be admitted to defend for him. Sf. Pre. R. 36. 4. 124. 6. 


But another xon-compos muſt appear by guardian, if he be witli- 7 


in age, and by attorney, if he be of full age. 4 Co. 124. 6. 


Aud if an action be by the committee of a lunatick and not 


by himſelf, it will be bad. R. 1 Brownl. 197. Poph. 141. 

” a non-compos ſhall not be puniſhed for murder, or felony. 
4 (ov. 124. ; : 
ws non-compos ſhall be puniſhed for high treaſon. 4 Co. 
124. . | 5 | 


do the latches of a non- compos prejudices him as to a title of 


entry; as, if a non-compos be diſſeiſed, and the diſſeiſſor die ſeiſed, 
Ec, the deſcent tolls his entry. 4 Co. 125. 6. 1 
hut latches in a non-compos does not bar him of his right. as, 
if the difſciſor levy a fine, non- claim for a year and a day at the 
common Jaw does not bar him. 4 Co. 125, | 


do the heir ſhall not be barred of his entry by the latches of a 


w-compos tho“ he himſelf be. 4 Co. 125. 6. 

(By the 4 C. 2. c. 20. ideots, lunaticks, &c. or their commit- 
ters, by direction of the lord chancellor, may aflign truſts and 
wortgages, and be ordered to make ſuch conveyances, in like 
nanner as truſtees and mortgagees of ſane mind.] 

Vide Capacity, (D. 5.) | 
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JEOFAILE. 
Vide Amendment, per Totum,—Plcader, (E. 39.) 


JERSEY. (Ifle of) 
Vide Navigation, (F. 3.) 
JETSAN. 
Vide Wreck, (A.) 
| IMPARLANCE. 
Lie Abatement, (I. 19, 20.)—Information, (D. 5.)—Plade, 


(D. 1, &c.) | 

IMPEACHMENT. 
Vide Parliamem, (L. 18, &c.) 
IMPLICATION. 
Vide Deviſe, (N. 12, 13.) 
IMPORT ATION. 
Vide Trade, (A. 4—C. 2.) 
IMPOSITIONS. 

Vide Prerogative, (D. 48.) 


IMPRESSION. 
Vide Money, (B. 3) 


5 | And 

IMPRISONMENT. 2 

0 | vt 

' . —S ; ſerif, 

(A) What chall be a Priſon. + na 
| "EIT. ; „ 13 ut 

IL priſons are the king's priſons. 2 1nft. 100, 589. piavue, 

A And a ſubje& ſhall not have a priſon of his ov". War 
2 1uft. 100. 3 =” 80 x: And 
By the f. Mert. 20 H 3. 11. magnates petierunt propſias em th 
priſonam de illis quos caperent in parcis et vivariis ſuts quod 1 [The 
contradixit, 2 [nft. 100. | | paring, 
And therefore, where the lord of a franchiſe has the cuſtod) hey ar 


of a priſon, it is the king's priſon. 2 Ii. 589. * 2 


IMPRISONMENT. 


And none ean claim the cuſtody of a priſon as a franchiſe un ⸗ 


leſs he has alſo gaol-delivery. 1 Sal, 343. 


A priſon cannot be AY erected, except by act of parliament. | 


2 loft. 705. 
By the f. 23 H. 8. 2. juſtices of peace in Ee, &c. may within 


a vear erect a new gaol in their county and aſſeſs for it, &c. 


And by the f. 5 Eliz. 24. they may 2 it within ten years 


afterwards: 


And by the . 13 El. 2 5. within ten years after the former 


ten years. 

br the ff. 11 2 12 . 3. 19. Juſtices r preſentment of 
grand jury at aſſiſes may build or repair gaols in their county as 
the quarter- ſeſſions think fit, and aſſeſs in equal proportion, Sc. 


for ten years, Which was continued by the ½. 10 Ann. 14. for 


ſeven years 3 and by the /f. 6 Geo. 19. made perpetual. | 


(5) Common Gaol. 


commitment upon a conviction before juſtices of oyer and 

A terminer to the gaol, without ſaying, to the Hheriff, is bad. 
K. 1 Sal. 348. 

do a commitment by a court in London ought regularly to be 
to the ſheriff. R. 1 Sal. 349. 

But a commitment by another till he be carried to the gaol, is 
well; as a commitment to a meſſenger by the ſecretary; for it 
{tall be intended to be for ſuch purpoſe. R. 1 Sal. 347. 


So, if a commitment be not to the common gaol, the warrant 


> not therefore void. 1 Sal. 347. 

And by the . 6 Geo. 19. juſtices of peace may commit 
ragrants and criminals for ſinall offences to o the common gaol, 
or houſe of correction, | | 


(C) Marſhallea Priſon. 


HE priſon of the marſhalſea ſhall be within ſuch limits as 
B. R. by rule appoints. 1 Kol. 8 10. J. 50. 


„Auch B. K. by rule may appoint it in any place in England. | 


. Kul. $10. J. 0. Cro, Car. 210. 466. 

25 the J. 19 H. 7. 10. The ſheriff of Surry, or any other 
bal, ſhall _ have the cuſtody of the gaols of king's bench, 

mar ſhalſea, or either of them, but the patentees of the crown. 

is the marſhal cannot for any neceſſity, as by reaſon of a 
pavue, Sc. keep his priſoners in any but the antient place, with- | 
vt a rule of court. 1 Rol. 8 10. J. 45. Cyro. Car. 460. 

And if a new place be appointed by the court, he muſt keep 
em there fately. 1 Rol. 8 10. J. 50. 


| The court will not enlarge the rules while the priſon is re- | 


pairing, till the proprietors undertake by rule to repair it. N. B. 
* are obliged to repair, on pain of forfeiture. Caſe of King's 
e, H. 12 G. 578. 5 
Vox. IV. „ [The 
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{The court will not grant the benefit of the rules to any one 
in execution for an offence, even on affidavit of ſickneſs. Rexy, 
Kinnenſley, T. 5 G. Str. 193. Capt. Haye's caſe, T. 3 G. 2. 
| Str. 817, 843.] . 3 | EL 
[Ia priſoner for a contempt, cannot have the benefit of the 
rules, Landen Fones's caſe, M. 2 G. 2. Str. 817.] | 
| A leaſe of the office of marſhal to A. for years if he ſo long line, 
#By the. will de good. Med. Ca. 67. © . 
z. [By fat. 27 G. 2. c. 17. the power of appointing the marſhal 
26. it is ſuf. 5 fi | ; ; ; 
ficient co (Which office had been granted in fee by James iſt) is reveſted in 
detain pri- the King, (ſatisfaction being made for a debt ſecured thereon 
| ſonersin And various regulations made relating to the officers and priſon. | 
the priſon of 8 | 8 
the king's 
bench, or 


rules of the 


ſame.) [It doth not appear the high-bar money (money paid into the 


box of the court of B. R. on motions and affidavits made in 
court) was ever paid to the priſoners on the common fide; butis 
paid by the ſecondary into the hands of the clerk of the junior 
judge of B. R. to be paid over in equal ſhares to the judges of 
B. R. to be diſpoſed of for ſuch charitable purpoſes as they think 

proper. Priſeners Cafe, T.z2& 33 C. 2. 2 B. M. 867.) | 


h Meet, int 


Vide Chan- HE priſon of the Fleet is proper for the clancem, C. J. 
cery, (B-8.) 1 and excheguer. | 
| The limits of the priſon are the walls; for houſes within the 
liberty of the Fleet are no part of the priſon. &. 2 Mod. 221. 
But by the . 8 & 9 W. 3. 26. it is ſufficient to detain 


priſoners in the Fleet or rules of the ſame. 


But the warden by licence of C. B. may keep his priſoners in upo1 
any other place aſſigned by the court. Cro. Car. 466. 0. 
So B. R. may charge a priſoner, in execution there for the 
king's debt, with execution upon a judgment againſt him for tic So 
debt of a ſubject. Dub. Dy. 297. | | upon 
6 As 
7 regnr 
(E) Newgate, | 07 
EE he | 2 | ad pr 
s charter 1 H. 4. the citizens of London ſhall have tit 05 
cuſtody of Newgate. 3 | depart 
ut the court cannot take notice, that the Keeper of Newga!t 3 
is an officer of Londen. R. 1 Sal. 349. ; ns 
8 | FR | - do, 
TF) Gaoler, Tho ſhall be. 
Fl | | | 80 
, HE king may make a ſubje& keeper of a priſon. 2 If. 100 his 5 
1 And therefore, where the king grants to a corporation D 
a gaol within their precinct, the mayor, Qc. is gaoler. As, 


do the ſlieriff has the cuſtody of the county gaol. 


wk 


. 100. 
ration 


* 
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And cannot farm his g ao]. | 7 g 
So, if he gives the gaol to a ſervant, who ſells it, and gives 

the money to the ſheriff. R. 1 Mo. 781. | 
By the /t. 14 Ed. 3. 10. all gaols ſhall be rejoined to the baili- 

wick of the ſheriff, who ſhall have the cuſtody of the ſame; 

and put in ſuch keepers for whom he will anſwer. E 
And by the /#. 19 H. 7. 10. the ſheriff ſhall have cuſtody off 


all common gaols, priſons, and priſoners in his county, except 


ſuch of which any perſon ſpi ritual, or temporal, or corporation 


bath the inheritance; and all patents for future grants of the 
ſame for life, or years, ſhall be void. | | 


[By 24 C. 2. c. 40. no ſpirituous liquors ſhall be uſed in 


gol, on pain of 1007. by gaoler, and for ſecond offence for- 


teiture of office.] | | | | g 

„A gaoler is bound to receive a priſoner tendered to him, 
after the return day of the writ on. which he was arreſted. 
i Term Rep, 60.“ 31 135 


(g) Impriſonment, What wall be. 


VERY reſtraint of the liberty of a free man will be an 
impriſonment. 2 It. 482. Cro. Car. 210. . 

Tho' it be in the high ſtreet or elſewhere, and he be not put 

into any priſon, or houie, Per Thorpe, Fitzh, Bar. 301. | 


(H) That is a Taule foz Impriſonment. 
(H. 1.) Lawful Proceſs. | 5 


man may be impriſoned upon any lau ful procels. TED (H. t.) 
As, upon a proceſs founded upon matter of record: as, Proceſs 


upon an indictment, or preſentment. : | | founded 
Or upon a plaint, or original filed, or Judgment given. 5 2 
So a man may be impriſoned upon the king's writ · founded (H. 2. 
upon a ſuggeſtion; for that is a lawful proceſs. 2 In/t. 53. Founded 
As, upon a writ to the ſheriff ad capiendum impugnatores juris upon a 
reg & eos ducendum ad gaolam. 2 Inſt. 53. Reg. 64. ſuggeſtion. 


Or, a writ to take up a ſoldier who has received his preſt- money 
ad proficiſcendum in obſequium regis. 2 Inſt. 53. Reg. 24, 191. 

Or, a writ de apy/tata capiendo againſt a man profeſſed, who 
veparts from his abby. 2 1/2. $3, 54. 5 

do, upon a writ de lepreſo amovendo, ne exeat regnum. 2 1nſt. 
4. Jide Leproſy. | | 


4 


So, upon a writ de vi laicd amovendd. 2 Inſt. 54. 


o, upon a proceſs out of any court allowed by law, tho' it (H. 4.) 
6s not proceed according to the common law; for their law Proceſs out 
«lowed.in this realm is part of the law of England, 2 Inſt. 5 1. of « lawful 
| As, proceſs out of the admiralty, according to the marine tt. 
, for an offence upon the high ſea. 2 It. 51. | | 

| e '- 


3 IMPRISONMENT. 


Or, proceſs out of the court of the conſtable and marſlal, _ 


according to the civil law. 2 fl. 51. 
(H. 4) Authority of Law. 


(He 4 So a man may be impriſoned by warrant of law, for that is a 


What ſhall lawful proceſs: as, by a conſtable ex officio, who upon complaint 


be ſufficient. gf a felony may commit the offender to an houſe, gaol, or 
ſtocks till he can be brought before a juſtice of peace. H. P. 
C. 92. Vide Leet, (K.) . ths: 
By any. in aid of an officer, who has a lawful authority, 
2 Kol. 561. J. 5, 15. H. P. C. go.- 


4 . . 


By a ſheriff tor an inſult upon him in the ſtreet. R. 2 Bul. 330. 
By the watch, if the perſon be a night-walker. 2 nf. 52. 
So, if a felony be committed, the offender may be apprehend- 
ed by any private perſon. _ H. P. C. 89. | | 
So, if a grievous wound be given, tho' death does not follow, 
2 Infl. 52. H. P. C. o. | En 
Br, if hue and cry be levied againſt him. 2 nf. 52. 2 Ru. 
/ 5 
So, if treaſon or felony be committed, a perſon probably ſuſ- 
pected _ be apprehended, tho' he be not guilty. 2 12. 52. 
H. P. C. gr. „ | 
As a . in company with felons. 2 Inf. 52. H. P. C. gi. 
Or, who has the goods in his cuſtody. H. P. C. 91. 
Or, flies; or abſconds. 2 Inf. 52. H. P. C. 92,93, 
Or, is accuſed by common fame. 2 Inf. 52. H. P. C. 91. 
Or, is a vagrant. H. P. C. 21. : 3 
And upon lach ſuſpicion, a man may enter an houſe if the 
door be open. H. P. C. i. = | > 
But he cannot break open the door. H. P. C. 91. 


So a man may apprehend another for prevention of an appa- 


rent miſchief: as, to reſtrain a madman, combatant. 2 Kol. 559. E. 
So he may ſeize his villein, ward, Oc. | 
The youngeſt brother, where the eldeſt is out of the realm, 

and ſuſpected not to be alive. 2 Rel. 560. J. 10. 


(H. 5.) But the law gives no authority to apprehend any one upon 
What not. the command of the king, tho' it be in the king's preſer e. 
| %% | 

felon, Sc. 2 Inf. 54. Re | | 2 
1 Or, 15 force of 1 by-law. 2 Inf. 54. 5 Co. 64. Vide By 
aGw, (E. 1.) : | = 
Or, for contemptuous words of a magiſtrate, not exerciſing 
his oftice, K. Mo. 247. Cro. El. 78. | 
Tho' he alledges a preſcription for doing it. R. 2 Leo. 34: 
Co. El. 689. | | 5 3 
So the law gives no authority to a juſtice of peace to 2 a 
perſon ſuſpected, but for a reaſonable time till he may be ON" : 


Or, upon a commiſſion under the great ſeal, tho“ he be a 


(Co 
made; 
M 
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As, if he be detained above three days in the juſtice's bouſe 


and then ſent to another, or diſmiſſed without examination. R, 
Cro, El. 829. a 7 A 


So a cuſtom, that he ſhall be impriſoned for not paying a 


duty is not good. 3 Keb. 365, 
So a man ſhall not be arreſted upon a proceſs, when he attends 


his anſwer to a bill in chancery, 1 CA. R. 92. SY | 
If he attend the quarter-ſeſſions of the peace, and be arreſted 
in the face of the court. R. 1 Brownl, 15. | | 
Or, going or coming back. Cont. 1 Hrotunl. 15, Semb, acc. 
$0 199 | | 
But a writ of privilege from the cu/tos rotulorum does not 
excuſe. Ray. 100. | | | 3 


a court of law, nec eundo, aut redeundo : as if a man attend to give 


H. 6.) Lawful Warrant. | 


So 2 man may be impriſoned by a lawful warrant froni any, | 
who has a lawful authority. 2 1ſt. 52. e 
As, by a warrant from the ſheriff to his bailiff upon proceſs 
0 ä 5 | 


By warrant of a juſtice of peace upon' complaint or proof 1 
an offence, if within his commiſſion. H. P. C. 23. | 


Altho' he who complains does not know, but ſuſpeRs F 
to be the offender, if he be preſent upon the arreſt of 4. 


H. PF EG 93z 4 


Altho' no indictment be found ſor the offence. Mod. Ca. 1 9. 
But a perſon arreſted ought to be examined before his 


commitment. 


ü What ſhall be an arreſt, Vide in Execution, (C. 12.)=What 


good warrant for the ſecurity of the peace, Lie Forcible Entry, 
. 18.) 1 | | 165 

A lawful warrant muſt be made under hand and ſeal. 2 loſt. 
„ Cos 5 
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(H. 7.) 
at ſhall 


9 | OE - | * 
Muſt contain the cauſe of the commitment. 2 In/t. 52. 591. be a lawful 
H. J. C, 24. 2 Inſt. 591. R. in Farl. 3 Car. Ruſtw. 5 13. Warrant. 


R. 1 Sal. 347. | 
It is not neceſſary to ſtate on a warrant of commitment on a 
ce of felony, that the act was done feloniouſly. 2 Term 
ep. 255.“ + 4, OO FL Lk -- | | 
hut, unleſs it ſufficiently appear to the court, that a felony has 
deen committed they are bound to bail the defendant. 74, Ibid.“ 
[Commitment by ſecretary of ſtate for high-treaſon, may- be 
ande without oath. Rex v. Wyndham. Str. 2.] 5 
[May be for high treaſon generally. id.] 


The warrant need not ſtate the information, evidence, or 


xzounds of the charge. Rex v. Wilkes, P. 3 G. 3, 2 Will. 151.] 
(Warrant of commitment for a ſeditious libel need not ſet 
wt the libel, 161d. EY = ; 


Bbg3 [The 
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[The warrant muſt ſpecify to what gaol the party is to de 
carried. Rex v. Smyth, P. 5 G. 2. Str. 934]  * 
Muſt have an apt concluſion, viz. until delivered by latv. 2 Inj. 
_ $80: fb: for 0h „ e 
Or, until further order; for that imports by order of law. R. 
1 Lev. 230. cont, 2 Inſt. 52, 592. But that is to be taken for a 
further order of the party committing. 1 Lev. 239. 5 
So where a ſtatute authoriſes a commitment, it ouglit to con- 
clude, until he do that which the ſtatute requires. K. Carth. 152, 3. 
And therefore, a commithon by. commithoners of bankrupts, 
until he conform to their authorities, is bad. R. 1 Sal. 348. Vid 
Bankrupt, (D. 8.) | 1 
By the ſecretary of ſtate, until diſclarged by law, where. he was 
committed by the i. 35 El. 2. for not anſwering whether Jeſuit 
or not. R. 1 Sal. 351. Carth. 291. | 5 
Hy a juſtice of peace, until di/charged by law, where it was for 
not accounting as overſeer by the Af. 43 El. 2. R. Carth. 152. 
So a commitment or diſtreſs by a general warrant made before 
the offence committed, is bad, if a warrant is neceffary. Sent, 
Mod. Ca. 314. 2 35 = | 
[A juſtice of the peace cannot take a priſoner in B. R. and ſend 
him to the county-gaol, but he may Charge him. criminally in B. 
R. priſon. 'Rex v. Wordham, H. 2 G. 2. Str. 828.) 
A warrant to cauſe A. to appear, is not a warrant to arreſt. 
S jergold v. Holloway, M. 8 G. 2, Str. oo .] | 
[Commitment of a carrier till he gives ſecurity, not to carry 
without univerſity- licence, and to obſerve univerſity- ſtatutes for 
life, ill; © . . Fw. 0 ES 
[By 12 G. 2. c. 13. J. 4. the not endarſing attorney's name on 
a warrant upon writs, does not vitiate them.] | 
But a warrant will be good, tho? directed to a private perſon. 
1 Sal. 347. Hs B44 7 . | 
Tho 1 does not.deſcribe the offence plainly in the warrant; 
for it is ſufficient to ſay, that he was an owler, ſmuggler, Ec. 
2 Mod. Ca. 5. ie 2 Infl. 50 11. | | 
So an officer at his peril muſt take the very offender named 
in his warrant. 11 H. + 5 e 155 
If a warrant be againſt B. and A. calls himſelf B. upon which 
the officer takes A. falſe impriſonment lies. K. Me. 457. 
Hard. 323. VVV . 


So an arreſt after a ſuperſedeas is tortious. R. 2 Rol, 552.1. 45. 


H. 8.) And a lawful warrant from him, who has juriſdiction of 

t will the cauſe, juſtifies the officer who executes it, altho' it was irre- 

04-5 pag gularly awarded: as, if a juſtice of peace grant a warrant for 

officer, tho arreſting for felony, before indiftment againſt the party. 10 (. 
not dul 6. | | 

awarded. If a capias iſſue at the ſame time againſt the principal and bi: 

bail, when it ought to be firſt againſt the principal, and 

afterwards a /cire facias, and not a capzas, againſt the bail, R.2 

Rol. 560. I. 40. | | 1 


IMPRISONMEN I. | 
If proceſs for good behaviour iſfues irregularly out of the ſeſſions 
of the peace. R. Cro. Car. 602. F : | 
If there be a warrant by a juſtice of eue againſt any one for 


not working in the highway, before ſummons. or hearing. K. 
1 Vent. 273. cited Lut. 7 | 1 „ 

If a capias iſſue out of an inferior court before ſummons. Per 
Povel, Lut. 1565. R. cont. 1 Vent. 220. | 


Or, a capias ad ſatisfaciendum out of C. B. with a teſte out of 


term, tho' the writ be void. Sal. 700. 
8o it juſtifies the officer, tho“ there was not a proper founda- 


tion for ſuch warrant, or proceſs: as, if proceſs iſſue out of an 


inferior court when there was no plaint. Per Porbel, Lut. 1565, 
So, tho' in reality there was no juriſdiction, if there be an 
appearance of a juriſdiction: as, if proceſs iſſue out of an inferior 
court in a cauſe alledged within the juriſdiction, tho' in truth it 
ariſes out of it. K. Lut. 937, 1566. | | | | 
If proceſs iſſue upon a judgment in C. B. which is afterwards 
vacated for irregularity. R. 1 Lev, 95. | 
Or, upon a judgment there, when no judgment is entred upon 
the roll. Mod. Ca. 184. N | 
If there be a commitment by a governor of the plantations and 
council there, upon examination of the offence, tho' there does 
not appear a good cauſe of commitment. R, cont. but the judgment 
was reverſed in parliament. 3 Mod. 160. | 
So, tho' no proceſs of ſuch a nature lies by law againſt ſuch a 
perſon: as, if a capias be awarded againſt a peer of the realm, 
10 Co. 76. 6. 6 5 5 7 
So, tho' the judge be apparently miſtaken: as, if the com- 
mithoners of exciſe determine ſmall beer to be aſſeſſed 1 
_—_ for both are within their juriſdiction. Per Hale, Hard. 
#4 : | 


If a juſtice of peace convict far more offences than he ought, 


or after a limited time. Dub. Skin. 445; 560. 
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But an officer ſhall not be excuſed, when the court or judge U. 9): 
that awards the proceſs, or warrant, has not juriſdiction of the What not. 


cauſe; as if there be proceſs upon an appeal in C. 3. | 
If there be a preſentment in a leet for a private nuſance. Per 
Hale, Hard. 484. | 5 
If the commiſſioners of exciſe, who have juriſdiction ſor the 
exciſe upon ſtrong- water only, determine water, low-wine, Sc. 


o be ſtrong- water. N. Hard. 482, 3, 4. 1 
If commiſſioners of bankrupts declare a man to be a bankrupt, 


W015 not ſo. Hard. 478. | 


If the commiſlioners of the cuſtoms determine callicoe, filk, 


Sc. to be linen. Hard, 480. | 

So, if the juriſdiction be confined to time, to place, to perſons, 
or other circumſtances, and the cauſe does not appear to be with- 
in ſuch circumſtances : as, if there be proceſs upon a preſentment 
* cet held above a month after Eafter, or Michaclmas, Ca. 
«(1g 50. : | N | 


SO, 
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So, if a cauſe in an inferior court appears to ariſe out of the 
juriſdiftion. Semb. Lut. 1566. | 55 
If upon a plaint in the marſhalſea, for a matter out of the 
| ; . 


verge. Pl. Com. 37, 6. 


Or, a preſentment in a leet, for an offence out of the precina 
of the leet. Per Hale, Hard. 484. 

If a ſheriff impriſon a man, arreſted upon a warrant to th: 

bailiff of a franchiſe, out of his franchiſe. Dub, Ray. 421, but 


afterwards per 3 J. it was R. cont. Ray. 407, 469. 
If an officer arreſts by a warrant of the Ci F. of B. R. after 


it was determined by the death of the king. F, g. 80. 


So, where there are not ſuch perſons as can intitle the court to 
juriſdiction: as, if a plaint be in the marſhalſea, where neither 
party was of the king's houſehold. R. 10 Co. 77. 4. 

So, if any circumſtances requiſite to intitle to the juriſdiction 
fail: as, where the g. 23 H. 8. 5. enables commiſſioners of ſewers 
to charge all thoſe who may have profit or loſs, Sc. according to th: 


rate of every one's portion, Ec. if they aſſeſs him who has land ad. 


joining to the ſea for repairinga wall, without others in the ſame 
level, who are in the ſame danger. R. 5 Co. 100, a. Acc 
2 Gro. $30. _ „„ TIES 

So, where the /. 33 H. 8. 6. prohibits /hoofing in or carrying a 
hand gun, &c. the officer ſhall not be excuſed, upon a conviction 


againſt him who carries a gun in aid of the ſheriff in the execution 


of proceſs: for that is out of the juriſdiftion. 5 Co. 72. a. 
So, where the A. 43 El. z. enables to rai/e by taxation of inhabit- 
ants, Ec. for the relief of the poor, &c. of the pariſh; if there be a 


tax upon the inhabitants of B. for the relief of the poor of 4. 


R. Cro. Car. 395. „ 
So, if proceſs be merely null and void: as, if a capias out of 


C. B. be returnable, omitting a term. Semb. per Holt, Sal. 799. 


So, if the matter be out of the juriſdiction, the officer ſhall not 
be excuſed, though he pleads his warrant ſpecially. Per Hat, 
Hard. 484. | : | h 

[If a juſtice of peace grants a warrant to arreſt the party for 
non-payment of wages, it will not juſtify the officer, Shergo/! 
v. Holloway, M. 8 G. 2, Str. 1002.] ] : 3 

If juſtices make adjudication for A. to pay 131. for concealing 
run goods, and on the back a further adjudication to pay 5. 44: 
for coſts, and grant warrant of diſtreſs to B. a conſtable to levy 
the 13/7. and on the back put alſo the 5s. 44. and on mula hne 
returned, grant warrant to Þ. to carry A. to gaol, and impriſon 
till he pay 137. and A. tenders 137. and B. inſiſts on the 55. 44: 
alſo, it is falſe impriſonment; for the 5s. 44. is not in the 
warrant, nor have the juſtices power to give coſts. Smith v. 
Sib/on, M. 20 G. 2. 1 Wilſon, 153.] . „ 

General warrant of a ſecretary of ſtate to apprehend without? 
name is illegal, and no juſtification of a king's meſſenger. Hut 
v. Money, M. 4 G.3. 2 Wil/. 205. 1 Bl. Rep. 555.] 

* So, a warrant of a ſecretary ot ſtate, to ſeize a perſon by name, 
bis papers, books, Sc. is illegal, notwithſtanding they have been 
trequently iflued ſince the revolution. 2 70, 275, 292-* 


IMPRISONMENT. 


U How a Priſoner ſhall be uſed. 


RISONERS ought to be kept in /alva & ardfa cuſudia. 


2 Þul. 148. 191. 
By the . 8 C 9g N. 3. 26. all priſoners for contempt, meſne 


procels, or in execution, ſhall be actually detained in the priſon 


of the king's bench, and Fleet, or rules of the ſame, till 
diſcharged by law. 


But a gaoler ſhall not uſe dureſs for extorting money from a 
. priſoner : and therefore, where a gaoler poſuit priſon” in profunds 


aolo inter lenopes, Ec. quouſque ſolvit 40s. he ſhall be fined for it. 
12 Co. 127, 

Or, detained after his diſcharge till he pays: for his liberty, et 
pro ferris. 12 Co, 127. 


Impriſonment ought to be cuftodice, non pœna. Co. L 260. a. 
Hl. 1. ca. 26. / 1. 8 


So no torture to a priſoner wil be warranted by Jaw, or pre- 
ſcription. 3 /nft. 35. 

And therefore, a priſoner cannot be put to the rack to extort 
a confeſſion. K. Ru/hrv, 638. 

. Cuftoddes gaolarum pæœuam fibi commiſſis non augeant, nec quicquam 
trqueant, wel redimant. Fl. 1. ca. 26. J. 5. 

They cannot uſe /uſpen/ionem corporis per peder Seifſuram unguium. 
H. 1. c. 26. / 4. 

By the f. 1 Ed. 3. 7. they cannot by pain to a priſoner pro- 


cure him to be an appealer of others: and the juſtices of doth 


benches of aſſiſe, and gaol- delivery, may inquire of ſuch pains, 
Oc. 


And by the ,. 14 Ed. 3. 10. it is felony for a gaoler to force 


him to be an appellor. Yide Fees (8. 1.) 

At common law they cquld 
. 2. 13 Ed. 1. 11. it is enacted, that accomptants carceri manci- 
pentur in ferris : and therefore, they may put irons upon their 
8 for their ſafe- guard, if neceſſary. 2 Inſt. 381. 1 Rol. 
97 

And for fear of bad uſage, if a 1 dies in gaol, the 
1 ought to view his body before burial. FI. 1. ca. 26. fy] 

170. 

Or, if a priſoner becomes decrepit, or infirm by means of ſo 
many irons, ſtraitened in his ſuſtenance, c. he {ball have an 
tion upon the caſe againſt the gaoler. F. N. B. 93. H. 

Tb. priſoner ſhalſ be brought to his trial without ſeverity. 

lift. 316, 316. 

Shall not be put to his anſwer in vinculis, 3 Jafb. 36; - 

Non producatur armatuc. FI. 1 ca. 31. 

Non ligatus manibus, El. 1. ca. 31. 2 Inft. 316. 

And the Judge ought to exhort him to make anſwer without 
fear. 2 Int. 3 


* * 5 e . ff neceſſe ft propter periculum evaſionts. 
* 3 1 


By 


not onerare ferro; yet by the A. 8 
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By the /. W. 2. 13 Ed. 1. 11. accomptants ought, in priſon, 
de ſuo proprio vi vete, and alſo other priſoners. 2 Ii. 381. D. 
rebus propriis dibent ſuſlentari donec liberati fuerint, vel condemnaii 
Fl. 1. ca. 26. f. 1. NN Es 
And therefore, it was enafted by the ft. de catallis felonum, that 
none ſhould be difſeifed de tetris vel tenementis ſuis, vel de catali 
ſais, quouſque convittus fuerit. FI. 1. ca. 26. Co. L. 391. 4. 

CBy Aut. 32 G. 2. c. 28. officer ſhall not carry priſoner to ale. 
houſe, or private houſe of officer, without his conſent, nor charge 
him for liquor but what he freely calls for, nor take any but legal 
fee, nor carry him to gaol in leſs than twenty-four hours, nnle{; 
he refuſes to be carried to a ſafe houſe (not his own) of his own 
nomination, ] | | | 3 

[ Officer is to take for lodging and diet, only what is allowed by 
quarter-ſeſſhons.] oh 7 | h 

[Priſoner may have his meat and drink from whence he pleaſes, 
and alſo bedding and linen. ]J 4 

[The two chief juſtices, and chief baron, and lord mayor and 
two aldermen for London, and three chiefs, and three juſtices for 
Middiefex and Surry, and quarter-ſeſſions for other counties, ſhall 
Jettle the fees for gaolers.] - | 5 

[By fat. 13 G. 3. c. 58. quarter-ſefſions ſhall aſcertain how 
many clergymen ſhall attend each gaol, what duty they ſhall per- 
form, and what ſalary, not above 5o/. per annum each; and ſhall 
nominate and diſplace ſuch clergymen. And treaſurer ſhall pay 
falaiies.] | | N 

[By 14 G. 3. c. 59. quarter- ſeſſions ſhall order the walk and 
ceilings of gaols where felons are uſually kept, to be ſcraped and 
white-wafhed once a year at leaſt, regularly waſhed and kept clean, 
conſtantly ſupplied with freſh air by hand-ventilators or otherwiſe; 
two rooms (one for men, one for women) for the ſick, whither 
they ſhall be removed on being ſeized with any diſorder, and kept 
ſeparate from the healthy; a hot and cold bath or bathing-tub, 
and every priſoner to be waſhed in one of them before they go out 
of gaol, on any occaſion'; to appoint ſurgeon or apothecary 0 
Attend, with a ſallary, who is to report the ſtate of the gaol every 


quarter- ſeſſiuns; the courts of juſtice to he ventilated, cloaths 


provided for priſoners ; priſoners not to be kept under ground when 
it can be conveniently avoided. } | 


Y Uthat is not a good Cauſe for J:npriſon- 


ment. 


Dor: man cannot be impriſoned without good cauſe. f. 
1 And. 298. Vide ante, (H. 5.) 3 

Zo he ſhall not be impriſoned after he be let to bail, tho 2! 

habeas corpus comes for him. R. 2 Kol. 558. J. 25. 


cauſe 


vered 


7 ng 
2 did. 
As, i 
And 
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(L) Remedy foz falle Impritonment. 
(. 1.) By Indictment. | 


F a man be impriſoned without cauſe, there may be an, indict- 
J ment againſt him who did the wrong, upon the ff. M. Ch. 
9 H. 3. 29. 2 nfl. 55. | 
Vide Inditment, (D.) 


(L. 2.) By Action. 


So an action lies for falſe impriſonment againſt him who did the 
wrong. 2 Iuſt. 55. | | FS 
Or an action founded upon M. Ch. 9 H. 3. 29. 2 Inf. 55. 


And that, in all cafes where a man is taken in cuſtody for any 


2 time without lawful cauſe. N 
* If proceſs goes againſt A. and B. acknowledges himſelf to be J. 
* yet ke may have falſe impriſonment. Hard. 323. Mo. 457. 


hall So, if a man taken for a lawful cauſe be continued after the 
cauſe removed, an action lies for falſe impriſonment : as, if the 
5 ſheriff detain a man arreſted upon proceſs after a ſuper/edeas deli- 
; cred; for the detainer is a new impriſonment. R. 2 Cro. 179. 
hall So, if he detain him after the plaintiff had diſcharged him of 
bis pꝛiſoner. R. 2 Cro. 379. 8 . 
But falſe impriſonment does not lie, where there was a lawful 
taking, tho” there be a negle& of duty afterwards: as, if he retuſe 
and bal; for the non-feaſance does not make him a treſpaſſer ab initio. 


ao, % Tre, (D.) 


iſe; So, it does not lie againſt an inferior officer, who does his duty 
ther ſor anegle& or wrong in another: as, if by the command of the 
cent C6, J. in court, the inferior officer takes a man and delivers him 


wb, to the marſhal, altho* he afterwards detain him unduly. N. 2 
out K. 559. J. 5. | | 


t man take another in aid of the ſheriff, Ec. altho' he does 
ver) 7 return the writ, or make a falſe return. R. 2 Rol. 562, 
aths 35, 50. TOTS | 3 7 

hen do it does not lie for taking the wife of B. where the judgment 


nd writ, was againſt the ſame woman before her marriage. R. 
(rt. 323. 2 Bul. 80. 4 
an Vide Pleader, ( 3 M. 22, &c.) 


(L. 3.) By Writ de Odio & Ati, Cc. 


bo, by the common law, where a man was impriſoned, and 
dirt be bailed, a writ de odio & ati lay, directed to the ſheriff, 
fuld mquirat utrum A, captus & detentus iu priſend, retlatus fit odia 
* alt, 2 Inſt. 42, 55. . oy Ts 
As, if he was taken for the death of a man. 2 Vfl. 42. | 
Aud by the fe. IV. 2. 29. appellati & indifati, ne diu deteneantur 
eien i, habeant breve de adio & atis. | 5 5 
| Y 
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By the „. M. Ch. 9 H. 3. 26. nothing ſhall be given for obtain. 


ing it. N 5 5 | 
Sod altho? it was taken away by the /. 28 Ed. 3. g. yet by the 
A. 42 Ed. 3. 1. all ſtatutes againſt M. Charta are void, fc. where. 
by this writ is revived. 2 1ſt. 43, 315. : | 
After the writ delivered to the theriff, by the f. W. 1. 3 Ed. i. 
11. he ſhall make inquiry per probos homines, c. 5 
If upon inquiry it be found, that he was accuſed by malice, or 
not guilty, or ſe defendendo, or per infortunium, a writ goes to the 
ſheriff de ponendo in ballium uſque ad proximas dad. 2 Infl. 42. 
Or, to 12 mainpernors. Fl. 1. ca. 26. .. 3. 2 Infl. 42. 
But the writ de odio & atid does not lie, if a man was indicted 
before juſtices in eyre. 2 nfl. 42. | | 


(L. 4.) By Homine Replegiands. 


So a man unlawfully detained in_cuſtody may have an homie 
replegiando, fi non captus fit per preceptum regis, vel pro alio rin, 
quare ſecundum conſuetudinem Angliæ non ſit replegiabilis. F. N. B. 
66. E. Reg. 77.6. 2 Inſl. 55. e 
And he may have an homine replegiando for a negro. | 

Or, an Indian brought by him into England, and detained from 

This is an original writ, the party may ſue it of right, and it i 

ranted on motion or petition in chancery, without ſhewing cauſe, 
returnable in a court of law, and chancery cannot ſuperſede it. It 
may be declared on below, and defendant muſt aſſign cauſe why he 
— not comply; if the party ſuing has not a right, it mult be 

caded. ] 3 5 Ip ES, 
f CF the party ſuing the writ is party in à ſuit in this oourt, it 
might be otherwiſe. ] | Ep 

[IF it is brought by an infant againſt his teſtamentary guard, 
or by a villain againit his lord, they may plead the ſpecial matte 
at law. Treblecock's caſe, H. 1757. 1 Aikyns 633. 


(L. 5.) By Diſcharge for Want of Proſecution. 


Buy the . 31 Car. 2. 2. if any be committed for treaſon or ſe 
lony expreſſed in the warrant, on petition in open court the 
week of the term, or iſt day of ſeſſions of oyer and lers iner, d 


general gaol-delivery to be tried, be not indicted the next term uf 
 ſefſions, he ſhall be bailed on motion, unleſs oath be, that th 


king's witneſſes could not be then ready. | 

And if, on petition in court the firit week of the term, or ful 
day of the ſeſſions to be tried, he be not indicted and tried the 2d 
term or ſeſſions after commitment, or be then acquitted, he 
be diſcharged from his impriſonment. 2 Mod. Ca. 5. : 

CA perion committed, to the Tower tor high treaſon, cad 

make his prayer at the C/ Bailey, to be bailed or tried. Rex 
Biſhop of Rocheſter, Sept*$ G. Furt. 101.] e ; 
[Nor at Hicks's Hall, Rex v. Ld. Nerth and Grey, Mit. 
Jeff. 8 C. Lori, 103, 1 
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IMPRISONMENT. 
(M. 1.) (hen delivered out of. Priſon. 


HEN a man may be delivered out of priſon by bail, vide 
in Bail, When upon habeas corpus, vide Habeas Corpus. 


than 1001. in all, may petition the court whence execution iſſued, 


or creditors, and the court will order his creditors' appearance, and 
he then order aſſignment of all his eſtate, and diſcharge the priſoner, 


unleſs the creditors agree to give him not exceeding 25s. 4d. a 


week, or, if more creditors than one, 15. 6d. each.] 


ed * By a ſubſequent act, /. 20 G. 3. c. 44. to continue for * 


vears, the ſum is extended to 200. and the benefit of the former 


act is extended to priſoners in cuſtody on attachments for non- 
payment of money awarded to be paid under ſubmiſſion by rule 


of court ; and for not paying coſts duly taxed and allowed, after 
proper demand made; and alſo on writs of excommunicato capiendo, 


as or other proceſs for the non-payment of coſts or expences in the 

B eccleſiaſtical courts. * a 

as If the priſoner is 20 miles from London, the order may be to 
appear at the aſſzes.] ity e | 

* In like manner, the creditor may compel the priſoner to 
deliver up his eſtate; if he refuſes, he may be tranſported for 

11 leren ear!!! | TI. 

' c lf he delivers falſe account, he is liable to penalties of perjury ; 

_ if perjured, he may be taken in execution de novo, and never 


have the benefit of the act.] E . 

[Priſoner's future effects are liable to debts unſatisfied, but he 
cannot be arreſted for the ſame debt, nor be liable to action of 
debt on the judgment, but execution on it may go againſt his 


. can have the benefit of this act, unleſs compelled by 
creditor, . | 
(Defendants in gui tam actions are not included in 32 G. 2. 
c. 28. J. 13. Hart v. Hawkins, T. 2 G. 3. 3 B. M. 1322.] 
*1 Bl. Rep. 372. * „F 15 | 
[Under this ſtatute the court will order petitioning debtor to 
de brought up again the laſt day of the term, inſtead of the firit 
of next, if Na and defendant live both in the ſame town, 


e fit nd plaintiff has had copy of the ſchedule 14 days. Bates v. 
er, G andle, T. 3 G. 3. 3 B. M. 1393. 5 ns + 8 
im or (A man not in the actual cuſtody of the gaoler, but in the 
u the ultody of an officer in a ſpunging- houſe, is not within inſolvent 


h 1 C. 3. Gander's caſe, M. 6 G. 3. 3 B. M. 180 .] 


or full The court may moderate the allowance, but when once 
the 10 ruled t caunot be Jowered. Barnes 387. 39 1 Rs 
e (hal lf priſoner removes himſelf, he loſes the allowance. Barnes 


68. 

[The note for the allowance muſt be ſigned by plaintiff him- 

„ the attorney is not ſufficient, though plaintiff is abroad. 

CIOS 371, 382, 399.) |; Ty F "8 
_ [On 


[By Has. 32 G. 2. c. 28. any debtor in execution for not more 


with a ſchedule of his eſtate, and proof of 14 days notice to his 


lands or goods; and none who have had the benefit of an act of 


* = 


LL. _ IMPRISONMENT. 


[On plaintiff's death, priſoner ſhall be diſcharged on non-pay. 
ment by:etecutor.” Band 9339 157% ĩð 
[On non-payment of allowance undertaken before judge of 
aſſize, he may be diſcharged. Barnes 38.]J, , © 
[Priſoner may be diſcharged as to a debt under 100l. though 
after his petition he is charged by another plaintiff for a debt 
above 100/. Barnes 381.] | e 
[He muſt apply before the end of the firſt term after taken in 
execution. Barnes 378, 394.] ; 5 
* But by 26 C. 3. c. 44. / 5. where any debtor ſhall have ne- 
glected to take the benefit of the firſt act, within the time limited 
by that act, and ſhall have remained in priſon by the ſpace of 
one year, and ſhall make it appear to the court out of which the 
execution iſſued, that his neglect aroſe from ignorance or miſtake, 
ſuch debtor ſhall then be entitled to take the benefit of the (ai 
act, as if he had done it within the time limited.“ | 
- [Objections to the form. of his ſchedule muſt be made at his 
firſt coming up. Barnes, 372.] Lis 44 | 
[If plaintiff abſconds, rule , to diſcharge may be ſerved on 
attorney. Barnes 384.] „„ 
If a priſoner diſcharged is again charged in execution on a ſe- 
cond judgment by the ſame plaintiffs; on his ſecond diſcharge, 
another Rhedule ſhall be made of the ſame effects with the firſt, 
and a ſecond aſſignment to plaintiffs, to make them liable to ſe- 
cond execution, if more than ſuſficient to ſatisfy the firſt. 
Barnes, 388.] | | 
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(M. 2.) By Conſent of the Party. 


If a priſoner goes out of priſon by conſent of the plaintiff, he 
ſhall be diſcharged. _ oof | EC 
Tho! the plaintiff allows him to treat · for an accommodation, 
and he without a keeper, or a rule of court, comes to the plain- 
tiff for ſuch intent, and no agreement is made. K. St, 11). 
Vide Eſcape, (D.) © | 


(M. 3.) By Breaking Priſon. 


v Efe. What ſhall be an eſcape out of priſon, and the remedy for it, 
vide in Eſcape, (B. 1, &c.—C.— 0.) = | 
What ſhall be a reſcue, vide Reſcous, (A.)— Fuftices, (R.) i 
Buy the common law, breaking priſon in every caſe was felony. 
2 Infl. 589. H. P. C. 87. | | 3 
But by the . 1 Bd. 2. (which ſeems to be a confirmation 0 
like ſtatute made 23 Ed. 1. 2 Int. 589.)  Nullus gui 3 
fregerit, ſubeat judicium vitæ vel membrorum, niſi cauſa pro 9 
capius fuerit tale judicium requirat, Sc. Tang 
If a man break out of the ſtocks, tho” he was not infra 2 
carceris, it is a breaking priſon within the ſtatute. 2 Inft. 589. 
H. 109. ä . 
Or, out of the gaol of a lord of a ſranchiſe. H. P. C. 1% 


IMPRISONMENT. 


Or, out of a church, where he has abjured. H. P. C. 107. 
Or, out of the cuſtody of a conſtable, or other perſon, who 
Jawfully arreſts or detains him. H. P. C. 107. 2 1»ft. 589. 


in priſon. H. E. C. 111. 2 tuft. 90. | 
Breaking priſon is no felony, i? the priſon be not actually 
broke. 2 Inf. 589. H. P. C. 108. 


589. H. P. C. 108. 7 ; | 

Or, if the priſon is broke by others without his privity. 
2 Infl 589. H.P C. 108, | h 
vity. 2 Inſt. 589. H. P. C 108. 

Or, is let out by conſent of the gaoler. 2 Inf. 589. H. P. 
C. 108. 5 


ning, or by other perſons, without his privity. 2 17. 590. 

8 H. P. C. 108. | 

| Breaking priſon is no felony, if- the priſoner was committed 

for an offence, which does not require judgment of lite or 
member: as, for petit larceny. 2 Inf. 500. H. P. C. 110. 

e. For homicide /e defendendo, or by chance-medley. 2 Ii. 590. 

* Le SE | | 


{ : For giving a mortal wound of which a man dies within a year 3 
. 


1 for tho the death relates to the wound, yet it was not felony at 
lt the time of breaking priſon. 2 rf. 59 t. H. P. C. 108, 
For ſuſpicion of felony not found by record, when no felony 
committed. H. P. C. 109. 2 Inft. 590. 


Or, if the priſoner was committed without lawful warrant. 


2 Inf, 590, 591. H. P. C. 109. 


he Or, if the warrant does not ſhew a cauſe, that requires judg- 
ment of life or member. 2 ft. 50 11. „„ 
on. But breaking priſon is felony, if the priſoner be committed 
af by a capias upon an indictment, or appeal, or other record fifid- 
11). 


lug the felony tho' no felony was committed. 2 17. 590. 
F# (. 109. : 5 2M | 
Or, if committed only on ſuſpicion of felony, when a felony 
«> committed. 2 /nft. 500, 592. H. P. C. 109. . 
Oc, committed for a felony made ſo by ſtatute ſubſequent to 
Ed. 2. H. P. C. 108. 2 uf. 592. 
4K. roo. H. P; C. 1606 © 
Vet breaking priſon with intent to deliver traitors is treaſon ; 
for it IS an abetting of treaſon, in which there are no acceſ- 
ories, 2 Infl. 590. H. P. C. 109. 3 
Aman may be indicted for breaking priſon, before he be con- 
5 5 the felony; for which he was committed. 2 Inf. 592. 
F. C, 110 : 
but the indictment ought to be ſpecial, and ſhew that he wes 
committed for telony. 2 IA, 591. H. P. C. 109. : 


But if he eſcape before arreſt, it is no felony; for he was not 
As, if the priſoner goes out when the door is open. 2 2 | 
Or, he is reſcued out of cuſtady by others, without his pri- 


Or, if he break priſon for neceſlity, when it is burnt by light- 


lt committed for treaſon, breaking priſon is o1:1y felony. - 
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IM PRO PRIAT ION. 
Vide Advowſon, (E.) 5 


IN CASU PROVISO. 
Fide Dum fuit infra Atatem, (D.) 


INCIDENT. 


Vide Condition, (8. 10.)—Courts, (P. 4.)—Franchiſes, (F. 10, 
&c.) Grant, (E. 11.) — Homage, (G. 2, 3.)—Parcner, 
(A. 3, &c.)—Prolibition, (G. 23.) — Rent, (C. 4) 5 


INCLOSURK 
Vide Common.—Droit, (M. 1, 2.) 
IN CONSIMILI CAS u. 
Vide Dun fuit infra Atatem, (E.) 
INC UM BRANC E. 
Vide Chancery, (4 A. 10.—4 I. 3, &c.) 
INDENTURE. 
Vide Fait, (C. 1, 2.) 
IWS1CA-VES 
Vide Diſmes, (M. 10.) 


5 NO DICTMENT. 
© (A) Jndictment, What ſhall be. 


N indictment is an accufation or declaration at the ſuit of 
the king, for ſome offence, found by a proper Jury 0 
twelve men. Co. L. 126. 6. | by, 
And it ought to be found in the ſame county, where the 
offence was committed. H. P. C. 203. Vide Action, (N. 9.) 
So, by the . 11 H. 4. 9. an indictment ſhall be void, unleb 
made by enqueſts of the king's liege people, returned by ſherift 
or bailiffs of franchiſes, without nomination of any: of which 
enqueſts none ſhall be outlawed, or fled to ſanctuary for tics: 
ton, or felony. : 4 "7p CR 
So, if any one was outlawed, or returned at the nominatio 
of the party, Sc. the whole indictment will be avoided, tho 
twenty others were upon the ſame enqueſt. H. P. C. 203. * 


% 


INDICTMENT. | "= 


And therefore, an indictment, which does not appear to be 
betore twelve probos & legales homines in the ſame county, ſhall 
be quaſhed, K. 2 Hol. 8a. | | 

The indorſement upon the indictment made by the jury is 
part of the indictment. K. Tel. gg. 8 

And if the jury find 5il/a vera for part, and ignoramus. for 
other part, it is void; for they ought to find the whole or 


nothing. K. Tel. 99. 1 Sid. 414. | | 
gut if the indictment have more than one count, they may 
find Zilla vera for one, and ignoramus for the reſt. Cowp, 325.* 
So, if they find it conditionally : as; A meſuagiam fit in poſſeſſione 
domini regis tunc billa vera. R. Tel. 15. 5 
Or, que eſt billa vera, without ſaying expreſsly quod eft. 
2 Mad. Ca. 196. | 
So upon an indictment for murder againſt A. and B. if they 
find billa vera guoad A. and guoad B. only manſlaughter. R. 


Kol. 407. | 
do, if upon an indictment for murder, they find 4illa vera ſe 
d-fendendo, R. 2 Rol. 52, 8 


t, upon an indictment for a libel, they find quoad the words 
billa vera, ſed utrum malitioſe ignoramus, K. 1 Leo. 287. 

But finding quad ſeparales preſentes ſunt bille vere is well; for 
that extends to all. K. 1 Sal. 376. ; 

If the caption is ad feſtum Epiphanii, inſtead of Epiphaniz, 
ill. Rex v. Warre, P. 12 G. Str. 698.] | 


(B) Preſentment, What. | 
A preſentment is, when the jury preſent an offence to the 


court without an indictment delivered to them. 2 Inf. 739. 
And therefore, every indictment contains a preſentment, 


but not é contra, 2 Inf. 739, | 
_— As, if a preſentment be found by a ſubſequent jury, quod 
t dict. indictamentum eft billa vera, it ſhall be quaſhed: for it 
» 19 indictment till the finding. R. 1 Sal. 376. | 
(C) Uhen neceſſary, 
” : N accuſation for treaſon, felony, or other offence, generally, 


L ought to be by indictment, or preſentment. 2 ft. 46. 
the but at common law, if any was taken for larceny in the 
re nor, and brought preſently into court, he might be arraigned 
92 n thout indictment; and ſuch was the cuſtom of ingfanthesf 
Fo 15 nome manors. H. P. C. 198. | | . 2 
rich *But this proceeding on the manner ſeems wholly taken 


_ ny by the ſtatutes. 25 Ed. 3. c. 4. 28 Ed. 3.c. 3. 42 Ed. 
* 4, 3. 2 H. H. P. C. 149.“ 5 | 5 
1 500 o in treſpaſs, if a verdict finds, that the defendant ſtole the 
cl. tho 7 may be put to anſwer, without other indictment. 

. C. 19 


. And Vol. V. | 85 ee But 


8 INDICTMENT. 


*But this muſt be in a court which has cron Juriſdidtin 
2 Hawk. 303. 2 II. H. P. C. 151.* | 

If an approver charge B. and afterwards waive his charge, 
the king may proceed againſt B. thereupon, without indictment. 
Sho. 109. *2 H. H. P. C. 149, 150. 

So, if an appellant be non uited, the king may proceed againſt 
the appellee without indictment. Sha. 109. H. P. (. 199. 
* H. H. P. C. 221. Vid 2 H. H. P. C. 65. 

So à man may be charged for an offence under felony by in- 
formation. 1 C40. 09s: &c. 5 Mod. 459. Lide ks 


( % 
- (D) For AAthat Dffence an Jadictment "_ 
Vide Infor- N indiftment lies for every crime by common law, or 
mation, (B.) ſtatute: as for treaſon, or felony. 


Miſpriſion, perjury, ſubornation, forgery, Sc. 

So, for kidnapping. Comb. 10. 

For extortion, indictment may be at ſeſſions. Rex v. Loggon 
H. 4 G. Str. 73. 

So, for a conſpiracy to charge one with an offence, without 
more. R. Mod. Ca. 185. 

*And the conſpiracy may be laid without any overt a&; and 
if one be convicted, judgment may be given againſt him befor 
the trial of the other. . 193.* 

*So, for conſpiring falſely and without any probable cauſe to 
charge a man with having taken out of a bag belonging to one of 
the defendants a certain quantity of human hair, the goods and 
chattels of the faid defendant (tho' the charge made by the 

* conſpirators do not alledge the taking to have been either fel 
nious or unlawful.) 3 B. M. 1321.“ 
And the juſtices of peace at their ſeſſions have juriſdiction 


over ſuch offence; a conſpiracy being a treſpaſs, and tending to 2 
a breach of the peace. 1d. ibid. * a 
So, for every miſdemeanor to the prejudice of the public . 
good: as, for a libel againſt the government, or a magiſtrate 4 
dal. 6908. 3 Mod. 139. | 
Tho' the words are not actionable. R. 3 Mod. 139. Fu 
Libel, (A. 1, &c.) 3 
For w 'ords which tend directly to the breach of the peact ö 
Sal. 698. 
* every breach of the peace; as, falſe N 2 
2 Infl. 55. Battery, riot, Se. 1 
Sending a challenge. Comb, 10. Sal. 698. 9 


Debauching another man's wife, Comb. 377. | 

For an abuſe in the execution of an office; as, the remo 
of a ſick poor perſon, 2 Mod. Ca. 326. 

[Againſt a conſtable, for diſcharging a perſon brou ht to ths 
watch-houſe by a watchman in the night, Rex v. ootie, + 
32 & 33 C. 2. 2 B. M. 864] 81 

For a refuſal in an —_— _— to execute his office, R. ! 

381. Shin, 370. | b. 
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INDICTMENT. 


[For refuſing to execute the office of conſtable. Rex v. Lone, 
JI. 5 C. 2. Str, 920.] RE oY 

But amr indictment for not ſerving the office of conſtable 
under an appointment by a corporation, without ſhewing a right in 


the corporation to appoint by grant or preſcription is bad. Doug. 
534, 530, 838.“ 


For not taking upon him the office of overſeer, when ap- 
pointed; for diſobeying an act of parliament, is indictable by 
the principles of common law. Nex v. Jones, M. 14 G. 2. 
Ser, 1146. . 


Or, a refuſal to receive or maintain his apprentice. R. 1 Sal. 


381. Mod. Ca. 103. 


So, for a bad contrivance, tho' it be not executed: as, for a 
contrivance to kill ſuch a one. K. 1 Sid. 231. 


* Or, for any thing againſt decency and good manners: as for 


taking up dead bodies, tho' for the purpoſe of diſſection. Dur n. 


E Eaft, 2 vol. 733. 


For an attempt to pick a pocket; to commit ſodomy. Str. | 196.] 


To charge one with a baſtard, whereby he may gain money 
from him. R. 1 Vent. 304, 5.] | ; 


If one ſlander a juſtice of peace in the execution of his office. | 


Com. 46, 65. i N , « 
[For ſaying of a juſtice of the peace, in the execution of his 


* 


office, you are a rogue and a liar, Rex v. Revel, P. 7 G. 


Str. 420. ] | 


lan indictment lies againſt the overſeer of the poor, for re- 


fuſing to receive a pauper removed by order of two juſtices, 


under 13 & 14 C. 2. c. 12. Rex v. Davis, M. 28 G. 2, 2B. 
M. 799.] „ | | 
| If any one collect money for the public uſe, and do not pay it. 
„ | | 


v4 | j 
So, if he refuſe to be a juror within his wardmote. Semb. 


2 Sho. 529. | | 
[Againſt a pariſhioner, for not doing his highway-labour. Rex 


v. Boyall, T. 32 & 33 G. 2. 2 B. M. 832.] | 
So, for a great immorality in publick, (but it was accompanied 
with a riot.) K. 1 Sid. 168, | 3 | 
For ſetting up a mountebank's ſtage. Comb. 304. 2: 
So, for a fraud or deceit upon a particular perſon: as, for play- 


| ing with falſe dice. R. 2 Rol. 107. 


Pretending to be a broker and ſelling beer, for Portugueſe wine. 


Mad. Ca. 31. | 


For forging a protection, tho? he could not uſe it. 1 Sid. 142. 
If a tradeſman commits a deceit, or abuſe in his trade, Per 


Hut, Comb, 16. | * 
It any one by falſe inſinuations gets a note, an account ſigned, 


Sc. into his hands, and then cancels it. Mod. Ca. 175. 
So, for any thing generally prohibited by ſtatute, if it be done, 
in indictment lies for it: as, for champerty. Cr. Just. 87. 6. 
/ ide in Aions upon Statutes. 7 | f | 
For being a vagabond. R. 2 Co. 577. 2 Rel. 172. 
| 8 4 2 WES 


| For 
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particular remedy or method directed for the puniſhment, yet an 


make a 


r | 


_— 2 Rol. 398. Pal. 388. K. in Foice's caſe, Sho. 399- 
' Semb. Sho. 398. 9. R. Sal. 460. Mod. Ca. 86.—Per 2 J. 


/ 


- 


INDICTMENT. 
For ſelling in pots unſealed. 1 Cid. 409. 1 Per. 13. 
For travelling with more than five horſes, contrary to the f, 
22 Car. 2. 4 Mod. 145. "FF | 8 
So, if a thing before unlawful be prohibited by ſtatute, and a 


indictment lies for it, as for keeping hogs in the city of London, 
contrary to the f. 2 1. & M. 8. J. 20. for it is a nuſance by the 
common law. Sal. 4606. | | N 

[ Where the offence intended to be guarded againſt by a ſtatute 
was puniſhable before, there the particular remedy given by ſta- 
tute is cumulative, and does not take away the former ; where the 
ſtatute enacts, that what was not puniſhable before, ſhall now be 
puniſhable in ſuch a particular manner, there that method muſt 
be purſued, 1 — not indictment. Rex v. Robinſon, T. 32 & 33 
G. 2. 2 B. MH. 799. | . EP 

Therefore an indictment lies for diſobedience to an order of 
ſeſſions, it being an offence indictable at common law. 16:4.* 

And where no particular remedy is pointed out by the ſtatute 
giving the ſeſſions juriſdiction, or where ſuch remedy is given, 
but by any circumſtance is rendered impracticable, there the only 
remedy is by indictment. Lid. UB 

[But where the ſummary remedy can be purſued, it is unrea- 
ſonable, oppreſſive and wrong, to take the remedy by indictment. 


Bu - > : | 8 
So an indictment lies for a thing to the publick damage, tho f 
prohibited only by a private ſtatute. Ber T wi/d. 1 Sid. 209, 0. 


For a common nuſance. | 
[For a ſmell, though not unwholeſome, if it renders the en- 
joyment of life and property uncomfortable, (as Dr. Ward's agua 
Forti, works.) Rex v. White, P. 30 G. 2. 1 B. M. 333.) | 
[ For making great noiſes in the night witha ſpeaking trumpet. 
Rex v. Smith, 7. 12 C. Str. 704.) i 
For ſetting up a fair, market, leet, &c. Mod. Ca. 183. 
For fiſhing in another's fiſh pond. Mod. Ca. 183. 8 
For having coining tools. Rex v. Sutton, P. 10 G. 2. 
Str. 1074.] | 5 bz 
[If _ are only to ſtamp part of one ſide of the coin (as to 
ceptre) it is not treaſon within 8 & g V. c. 25. but 
only a miſdemeanor at common law. Rex v. Sutton, P. 10 6.3. 


(E) For what, not. 
Bu no indictment lies for a thing prohibited by a ſtatute 
which directs a particular method of proſecution, if it was no 
ottence before: as for keeping an alehouſe without licence. Je 
Ch. Juft. cont. 4 Mod. 144. Dub. per Holt, Comb, 405. * 2 Bu. 


799-* 
7 {For killing a hare, Rex v. Buck, H. 12 C. Str. 679-] (For 


. l Sal. 370. 


INDICTMENT. 


For an offence for which a penalty is inflicted by ſtatute, 
without ſaying to whom, or how recoverable. Rex v. Malland, 


I. 2 C. 2 Str. 828. Vide Forfeiture, (C.)] 


For being a juſtice of peace, when he had not 20/. per annum. 


R. 2 Cro. 643, 4. 2 Rol. 247, 8. 


If a non- conformiſt come within five miles of a corporation, 
where the ,. 17 Car. 2. 2. gives 40l. penalty to be recovered by 
debt or information. R. cont. per 2 F. 1 Mod. 34. 1 Vent. 63. 
1 Sid. 439. But the reporter makes a guere, and Sho, doubts of 


it, Sho. 399, Denied to be law, F, g. 47. 


If an overſeer refuſe to make an account. Dub. 5 Med. 186 
If a man having lands which maintain a Plough, do not ſend 
his cart to the repair of the highway. Dub. 2 Rol. 412. 


If any make bricks contrary to f. Geo. which gives a penalty, 


. 45-: . 
do Mil indictment does not lie for a thing prohibited by a pri- 
vate ſtatute, which tends only to the damage of a particular 
perſon. 1"Sid. 208, 209. ”— | 
So an indictment does not lie for a miſdemeanor, which pre- 
indices a particular perſon only, as, for inticing away an appren- 


tice from his ſervice> R. 1 Sal. 380. Dub. Mod. Ca. 99. Ace. 
Mod. Ca. 183. = RE 


[For a treſpaſs of a private nature, tho' laid wi et armis; as 


bor entering a yard, and erecting a ſhed, or for pulling the thatch 


off a houſe, or for entring a field, by ſixteen perſons, and keep- 


ing proſecutor put af poſſeſſion, if no riot or unlawful aſſembly. 
Rex v. Storr, Rex v. Atkins, Rex v. Gillet, Rex v. Bake, 7. 


5 C. 3. 3 B. M. 1698. 170b, 1727, 1731. . 
[For a deceit of a private nature, as for not delivering the 
quantity of beer agreed for and paid for. Rex v. Combrune, P. 
24 G6. 2. 1 Will. 300 | | 
[For ſelling fort meaſure, tho? it lies for ſelling by falſe meaſure; 
thus, ſelling for two chaldron of coals a quantity defective by four 
buſhels, of what two chaldrons ought to be, is bad, Rex v, 
Porn, T. 5 G. 3. 3 B. M. 1697.] © „ 
So an indictment does not lie for Euowingly expoſing to ſale and 
ſelling unwrought gold under the ſterling 1 ah as and for gold of 
the true ſtandard weight, for it is ot indictable in a private per- 
lon: the ſtatutes relate only to gold/miths, and it is not a com- 


mon law offence, being only a private cheat. Rex v. Bower, . 


Crap. 323. | SE 
For encloſing land, whereby commoners cannot take their 


common Sen. Cro. El. go. 


For cheating in woading cloth to the zd but not to the 4th 
ſtall, as uſage requires. K Skin. 19. 

do it does not lie for unmannerly words of a mayor, Sc. of a 
corporation, tho' they are a cauſe for ſurety of his good beha- 


viour, and for a commitment unleſs he gives ſurety. K. Sal. 60. 


Ll 


bod. Ca. 124. | ; 
Nor, for words to the prejudice of a market of a corporation. 


03 = 
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IN DICTME NT. 


Or, to the ſcandal of a juſtice of peace for ſuch a particular 
fact. R. Sal. 698. | 7 

So it does not lie for impoſing upon the credulity of another: 
as, if he receive money from B. alledging that A. ſent him for 
it, whereas A. did not ſend him; unleſs he comes with falſe to. 
kens. R. 1 Sal. 379. Mod. Ca. 105. - 

*The words purporting to be a bank note” in an indictment, 
mean that the note upon the face of it, appears to be a bank note, 
and the want of ſuch appearance cannot be ſupplied by evidence 
of repreſentations of the party when he diſpoſed of it: but he 
may be indicted for a fraud. Doug. 300, 302.* ONE, 

[For a bare attempt to defraud; if no falſe tokens, nor fraud 
committed, nor conſpiracy. Rex v. Eryan, P. 3 G. 2. Sir. 
866.] | | | RENE | 
Tf a man upon payment of money do not deliver the goods 
pledged for it. 1 Sal. 379. 5 | | 
| (Againſt a miller, for detaining part of the corn. Rex v. 
Channel, H. 1 G. 2. Str. 793.] FE: | 

So an indictment does not lie againſt a juſtice of peace, Ec. 
for not committing a rioter charged by oath; for he is the judge 


in ſuch a caſe. Comb. 317. | oh 
[For caſual damage in doing a lawful act; as in unloading ys 

goods if the wind blows them upon a paſſer by. Kex v. Gill, — 

T. 5 G. Str. 190. ] . « : 
[For ſecreting A. who affirmed ſhe was with child of a baſtard jury 


by him. Rex v. Chaundler, M. 11 G. 2 Ld. Raym. 1368.) ' 
[For bringing a baſtard child into a pariſh. Rex v. Marne, 
M. 12 G. Str. 644.] | . . 

For a conſpiracy to marry a pauper ſettled in A. to a perſon 
ſettled in B. in order to bring a charge on B. Rex v. Edward, 
T. 12 G. Str. 507. Sed ſemb. information lies.] 

[For keeping a lying - in hoſpital for unmarried women, whereby 
the pariſh is burthened with baſtards. Rex v. Macdonald, H. 
5 G. 3. 3B. M. 1645. Vide flat. 13 G. z. c. 82.] _ n 

Not every conſpiracy is a ground for à criminal proſecution, 
(as ſetting up a ballard child;) and the boundaries are often nice, 
between a matter indictable and a fraud cognizable in equity. 
Chetwynd v. Lindon, T. 1752. 2 Vexey 450.) n 

An aſſault on two perſons cannot be joined in the fame in- 
dictment. Rex v. Clendon, T. 4 G. 2. Str. 870. Ld. Rayn. 


1572. OZ 
| Bi is held not to be law. The king may call a man to ac. 
count for breach of the peace, by breaking two heads inſtead 0! 
one. There have been many informations for libels againſt the 
king and his miniſters. Rex v. Benfield, P. 33 G. 2. 2 3. 
M. 980. | 

So after verdict judgment ſhall be arreſted. Rex v. Wheat: 
Rex v. Dunnage, H. 1 G. 3. 2 fl. M. 1125, 1130.] 


INDICTMENT. 


F) Chen an Jndictment againſt ſeveral is good. 


O, for an offence joint and ſeveral in it's nature, two may be 


indicted together: as, for a treſpaſs. 1 Sal. 384. 
For extortion. N. 1 Sal. 382. | 


Huſband and wife for keeping a bawdy-houſe 5 for it. 20.6 ai” 
| ſance. R. 1 Sal. 384 5 
So, for keeping ſeveral inns ſeparaliter, ad nocumentum. 2 Rol. 


45 · N 0 : 4 
f But where a ſingle act makes an offence, ſeveral cannot be in- 


diced for the ſame act: as, for uſing a trade without being an 


apprentice. 1 Sal. 382. | 

For having inmates in their houſes. Z. 2 Rol. 164. E 
For doing a thing againſt a ſtatute, or proclamation. Mod. 

Ca. $1677 . | | i 5 | 
So if ſeveral are joined to the ſame indictment for having ſeveral 

inns, they muſt be charged ſeverally for their offence. R. 2 Rol. 


So | | = 

[A wife or ſervant joining with a ſtranger in the ſame murder, 
may be charged in one indictment, and concluding 1 : 
| o fingula 


et ex malatia precogitata, Fc. is good for both, redde 
lngulis. Foſter 329. a : | 

But ſeveral perſons cannot be joined in one indictment for per- 
jury, for it is a ſeparate act in each. Str. 9214 

*And the general rule is that where the offence is one entire 
joint act, one indictment or information may lie againſt ſeveral ; 
but where the offence of one cannot be conſidered as the offence 
of the other, there one indictment, c. will not lie for both. 
2 Bur, 984.* | 05 | 


(8) The Form of an Indicment. 
(G. 1.) It ought to have Certainty. : 


* a eriminal charge, there is no latitude of intendment to in- (8. 1.) 


clude more than is charged; the charge muſt be explicit © 
enough to ſupport itſelf. 2 B. M. 1127.* 5 
An indictment ought to be certain. 5 Co. 121. 4. 


5 Co. 121. a, | Yn 

and therefore, an indictment ought to ſhew the chriſtian and 
ſurname of the defendant. RE | = 

And by the common law, if the defendant had a dignity, it 
oaght to add his dignity ; for it is parcel of his name. | 
So, if he had an office, and was indicted in reſpect to his office, 
! ought to add his name of office. 3 

So, by the fl. 1 H. 5. 5. the addition of the defendant's eſtate, 
degree, or miltery, the town or place, and county of which he is 
as; and if omitted, outlawry thereon ſhall be void, and the 
"ictment may be abated by exception. R. 2 Rol. 225, Jide 


Alatement F. 2 8 & ' 
| 1 . C 4 . 8 | The 
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Vide Abate- 
. . . . | | ment (F. 22, 
Yet certainly to a general intent is ſufficient. Co. L. 303. a. &c.) 
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cle, &c. 2 Inft. 666. 


| 8 in truth. R. 6 Co. 67. 3 Inſt. 668. 
be ca 


reſpect of his office; for it is uncertain, being competent to al 


INDICTMENT: 


The addition may now be of a de ee by creation, or vithes 


1 


creation: as, earl, biſhop, Inighit, gſfdire, gentleman, widow, dudor, 
Or, of am bccupation: as, merchant, pn labourer, ſpinſter 
Oe. 2 ful. 668. | 5 Z 1 ; 
And his reputed degree is ſufficient : as, if he be called gen/lemar, 


_ But if he lled yeoman, ſpinſter, &c. where in truth he i« : 
geuilman, and ſo reputed, the indictment ſhall be quaſhed. 2 /:/ 
But an addition of office is not ſufficient, unleſs he be indicted in 


degrees, as farmer, butler, ſervant. 2 Infl. 668. | 

Nor an addition of citizen; for it does not ſhew his degree, or 
miſtery. 2 Inſt. 668. . 858 „„ 

Nor, of vagabond, heretick, and the like. 2 nt. 668. 

If a mercer, Qc. be a gentleman he ought to be named by the 
higheſt, wiz. gentleman, 2 Tnfl. 668, 669. | 


And the addition ought to be annexed to the p-rſon indicted; = 
for after an alias difus, it is not ſufficient. 4 Ed. 4. 10. a. 2 R 
. 669. . | 2s | 
So, A. uxor B. ſpinſler ; for it may be referred to A. or B. B). 3p 
Otherwiſe, if it was A. uxor E. nuper yeoman ; for that cannot be 85. 
referred to the wife but only to the huſband. R. Dy. 47. 4. (ro. 8 
El. 750. e N 3 8 
The addition of the place may be, nuper. 2 Infl. 669, 670. die 


If a city or borough be a county, the addition of that only (u 


of London) is ſufficient. 2 [nft. 669. | 
The addition of a pariſh is ſufficient. 2 /nft. 669. 8 
But if there be two towns in one pariſh, he ought to be named ty 1 
of one of the towns. 2 [nft. 669. Ig | 2 In 
Or, if there be D. magna & parva, the addition of D. alone 1 
| | | alle 


not good. 2 Inſt. 669. | | 
It ought to be plainly expreſſed that he is of ſuch a place: and ment 
therefore, A. mercator de London is not ſufficient ; for perhaps he 


does not reſide in London. 4 Ed. 4. 10. a. 80 
So, A. parſon of D. for he may be parſon there without ref My 
dence. Cant. for non- reſidence ſhall not be intended. 2 nfl. 669. 1 
If an indictment gives a bad addition, it will be helped by the — 
appearance of the 9 2 Inſt. 670. 5 M 
So if there be no addition. Per Keiling, 1 Sid. 24) * 
And an outlawry upon it ſhall be avoided only by error, or pes, = N 
though by the ſtatute i; is ſaid to be void. 2 It. 670. | th f 
It is ſufficient if the addition be in Engliſh. R. 1 Sid. 101. 85 

If there be an indictment as acceſſory, it muſt have the name“ pen 
the principal. V' 52 "© 
If the ſurname be miſtaken in an indictment, he ſhall anſwer to in thi 
the felony. 1 H. 5 F. b. As, Martyn for Morten. N. Kelg. 17 In 
| Otherwiſe, if his name of baptiſm be miſtaken. 11 H. + 4" WY ep. 


b, F. Corone 88. | 
80, 


out 
tor, 
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war, 
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INDICTMENT T. 


„% en, or treipaſs, quod procuravit quendam ignotum, is 
«cient ; for all are principals. | = 

Or quod guidem ignatus in a vizor gave the mortal ſtroke. K. 
Kelp 10. i e 


Sy it ought to ſhew the day and year of the offence. FS:. 95. 4. (G. 2.) 
And the place. Dy. 69. 1 Sal. 380. R. Lat. 194. St. 95. a. Of the time 


And by the f. 18 H. 6. 12. if a place be alledged and there 
is no weh, it is void. . | 2 
So, if the day of the month be named without the year, it is 
not good. „ \ 5 | | 

Or, if the day be uncertain ; as in Fefto S. Petri, when there 
are two feaſts of St. Feter. | 5 : 

So the time and place ought to be repeated to every material 
fact: and, therefore, quod 10 M. apud B. inſultum fecit & cum 
lalio felonice percuſſit, without ſaying, adtune & ibidem percuſſit, 
;s bad. Dy. 68, 69. 6 6 | . | 

do the reference ought to be to a time or place certain: as, if 
it ſays, quod peroufit apud A. in comitatu prædicto, where two 
counties are mentioned before, tho' one was in the addition only. 
K. 1 Kol. 223. ET . | | 

But the hour is not neceſſary in an indictment, tho' it is in an 
appeal. - 2 Iuſt. 314.. Mar. pl. 127. | : 

do, it is jumcient, if the time be aſcertained by the caption : 
is, 1% N. ult. without the year; for that appears by the caption. 

So, 10 die poft Paſeh' ult'. | 2 

So, Octab. Trin. Sc. which fhaſl be intended 80 die not 0 
die foft. | | „ 

So, diverfs vicibus inter ſuch a day and ſuch a day, is ſufficient 

in an information. R. 2 Lev. 71. . 

do the preciſe day is not neceſſary; for he may be found guil- 
fb the offence was at a former, or- a ſubſequent day. R. 
2 (nfl. 318. : 3 | 

And if the offence be proved at a day before or after the time 
alledged in the indiétment, it will be well. K. upon an Indicr. 
ment fur High Treaſon. Kelg. 16. Hays. | | 

Tho' it was eleven or twelve years before. Kelg. 16. 

So, in every. indictment for treaſon, felony, Sc. K. per all 


the Judges. 3 Inft. 230, Syer. 


IIndictments for treaſon, by levying war, do generally charge the 
overt acts, but on one day only. Townley's caſe, 1746. Fofter 7.1] 


And if the offence was at a day after the time in the indict- 


ment, the jury may find the very day of the fact to aſcertain the 
torteiture, or if they find the party guilty generally a leſſee, Sc. 
may falſify as to the time, tho! not as to the offence, for avoiding 
tac forfeiture. 3 R. Inf. 230. Fog ee 

do to a neglect or non-feaſance no time is neceſſary; for the 
pretent time al be intended: as, quod non eſcuriavit fofſam, Sc. 
do, the place is ſufficient, without the county; if the county be 


in the margin. 5 
In criminal caſes, though the county be in the margin, vet 
the place where the fact is ſuppoſed to be done, muſt be laid in 


the 


# 


<< 5 
INDICTMENT. 


the body of the indictment to be in com. præ dict. Rex v. Bur. 


ridge, M. 1735. 3 P. W. 439.] 


If the fact is laid to be done in a city a county in ſell, but 


which are not co-extenſive, it muſt ſay within the city and county 
of E. Oc. Hex v. Bunce, P. 11 G. 2. Andr. 162.) ] a 
Communis firata, tue alta regia via, denote the ſame place and 
are not uncertain. Aex v. Hammond, H. 3 G. Str. 444 
FR [ Fhe terminus a quo and ad quem a road leads, is not neceſſary, 
'> 7 WS 5 55 : 
At the pariſh of 4. near the highway, and dwelling houſes, 


is ſutficient for a nuſance, without ſay ing in the town or village. 


Rex v. White, P. zo G. 2. 1 B. M. 333.] | 
So the time or place need not be repeated to circumſtances, 
. 127. 2 Al. 426. | 

And it is ſufficient, that it be coupled to a time precedent in 
an indictment for a treſpaſs : as, an indictment for a forcible en- 
try quod 10 M. intravit & ipſem difjeifrvit, without ſaying, aullunc 
& ividem diſſeiſivis, is ſufficient. R. 2 Cro. 41. | 


If a mortal wound be given, upon which the party dies at an- 


other day, the death ought to be alledged at the laſt day. 
By the f. 2 && 3 EA 6. 24. if the ſtroke be in one county and 
the death in another, the indictment may be in the county where 


the death was. | 


(G. 3.) 
Of the 


oſſence. 
What ſhall 
be uncer- 

tain. 


And an acceſſary in one county to an offence in another, may 
be indicted where he was acceſſory. | 

If a robber in one county fly with the goods into another, he 
may be indicted of the felony there, but not of the robbery. 


So an indictment ought to ſhew the certainty of the offence : 
and therefore, an indictment for murder, or felony, muſt thew 
all the circumſtances of the fact in certain: as, by whom. 

In what manner committed. 


Upon what part the wound was given, upon the face, arm, 


Sc. 4 Co. 41. a. R. 5 Co. 121. J. 


And of what depth or breadth the wound was, when there was 


no amputation. 4 Co. 42. | 


If it ſays, quod ſuffocavit, Ec. et qud ſulfocatione obiit, without 
ſaying, de gud, Sc. it is bad. 1 Kol. 137. Me, 
So an indiftment quod dedit plagam circiter pettus, or, fi 


brackium, without ſaying, dextrum, or finiftrum, is bad. 4 2 


40. 3. K. 5 Co. 121. 6. 
So an indictment for larceny ought to ſhew the value of the 
goods, to diſtinguith grand, or petit larceny. | F 
If it be a live thing, it is faid prerii; if dead, ad wal-ntiam. 
So an indictment for an eſcape, or breaking priſon, , t 
ſhew for what crime he was taken, or committed. &. 95. 4. 


For a contempt in not executing a warrant, it ought to thew 


the nature and tenor of the warrant. R. 1 Fent. 395. 


An indictment for extortion ought to ſhew in what inſtance 


committed. Mod. Ca. 32, 3. 


What fee was due, or that nothing was due. R. 3 Leo. _ 


conſta! 
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INDICTMENT. 


An indictment for ingroſſing magnam quantitatem firaminis & * 


feat, without ſaying, how much, is bad. R Cre. Car. 381. 
So, for erecting diverſa, cottagia. Show, 39. 


Or, for ſtopping guandam partem regis vie, aquæ curſus, Fc. 


. 389. | 
2 25 an aſſault upon ſeveral of the king's ſubjects, between 
ſuch a day and ſuch a day. Fer Holt, Sho. 390. 3 

For ſaying or -publiſhing ſuch words, aut fimilia. Bro. Action 
fur Caſe 112. | 


[Calumniatrixy et communis et turbulenta pacis perturbatrix, et 


ließ ri ag et pugnas movit et incitavit, et quendam . A. verbis con- 


unellis et opprobriis abuſa fuit in domo ipfius J. A. too general. 
Rex v. Taylor, M. 3 G. 2. Str. 849.] 5 
(A common and turbulent brawler, a ſower of diſcord among 


her quiet and honeſt neighbours, ſo that ſhe hath ſtirred, moved 


and incited divers ſtrifes, controverſies, quarrels and diſputes, 
amongſt his majeſty's liege people, contra pacem, Fc. is too ge- 
nzral, None but a barretor and a common ſcold are indictable 
by general words. Rex v. Cooper, H. 19 G. 2. Str. 1246.] 


Lud fabricavit, ſeu fabri ari cauſavit, Sc R. 1 Sal. 342, 371.] 


For a nuiſance, that defendant ſepem levavit vel levari cauſavit, 
ill, for uncertainty. Rex v. Stoughton, P. 4 G. 2. Str. goo.] 

[[ndi&tment for conveying, or cauſing to be conveyed, a pau- 
per, is too uncertain ; or if it does not ſay, that he was unable 
to maintain himſelf, Rex v. Flint, P. 10 G. 2. B. R. H. 370. 


Nuo cepit e « torſeve pro quolibet equo 2d. pro quibuſlibet 20 ovibus, 


Sc. K. 4 Mod. 103. | 

* roy A. eæiſtens ſirvus, five deputatus took, Cc. is bad. R. 
2 K. 23. | 5 5 

Nud cum there was ſuch an order, Oc. for it ſhould be 
politive, that there was. XN. 1 Sal. 371. | 

Wed exoneravit tormentum dans plagam, without ſaying, per- 
cuſit. R. 5 Co. 122. 6. | 

Wod neſciens potum fore venenatum bibit, without ſaying ex- 
pretoly, venenum bibit. R. 4 Co. 44. 4. 


That he refuſed bail, without ſaying, that any was offered. 
R. Mod. Ca. 32, 3 | 


That he made panes, non Ialentes debitum pondus, without ſaying, 


= 


what is due weight. „K. Sal. 687. 


{lnditment for procuring by falſe tokens muſt ſpecify them. 
Rex v. Munoz, H 13 G. 2. Str. 1127.] | | 


ne Sony guaſdam diabolicas artes, Anglice, witchc raſt. K. 
4.166. | 8 


Via male ef negligenter ſe geſſit in executione of the office of 


1 ; * : 
conſtable, too general. Rex v. Winteringham. Str, 2.] 


do de ſcriptis, bonis et catallis, de D. decipiebant et defrapdebant: 


Rt v. Powell, Str. 8. 


* . quantitates cerviſie, Rex v. Gibbs, H. 8 G. 
5 497. 


du dixit diverſa ſcandaloſa verba of ſuch a magiſtrate, without 


Hing, what words, K. 1 Kol. 79. 


IIndict- 
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.IND1CTMAENT: - 


[Indictment muſt ſet out the words ſpoken of a juſtice 1 


execution of his office! | b 

If for obſtructing him, it muſt ſhew by what act. Rex v. 
How, P. 12 G. rr. 699.] | . 
| That he took a ſervant without a teſtimonial, it ought to ſhey 
a former ſervice. Skzn. 343. | : 
That he inticed A. from his ſervice, it ought to ſay, guad reli; 
quit. K. Mod. Ca. gg, 101. | 
That he inticed a ſervant to take the goods of his maſter, i 
ought to ſay expreſsly, that he took them, K. Mod. Ca. 289. 

So where an indictment is founded upon a contrivance, 2 fa 
in purſuance of it ought to be alledged. 1 Sal. 380. 

If there be an indictment for retuſal of an office, it ought to 
ſhew an election by good authority. 5 Mod. g6. 

(If for a re/cous, it ought to ſhew the writ, and alto the warnt 
R. 2 Mod. Ca. 357. „ 
An indictment pro contrafat? monetum ad inſtar pecun dimini 
regis, ought to ſhew, ad inflar what pieces, viz. groats, ftil 
lings, Sc. | | | | 

In an indictment for carrying a. perſon with the mall 
pox from one pariſh to another ; it muſt be ſet forth, that 
defendant knew the perſon had the ſmall pox, and that it wa 
with an ill intent. Rex v. Bunce, P. 11 G. 2. Andr. 102. 
[On an indictment on 5 El. c. 4. if it is averred, a trade uled 
in Great Britain, inſtead of England, it is bad. Rex v. Hitch, 
7. 9 G. Rex v. Pariſh, T7. 12 G. Str. 552. Rex v. Life, 
M109. Sr. 7881]. Eo 

Aod cum there was ſuch an order, &c, Rex v. Crowther}, 


P. 19G. 2 [d. Raym. 1363. N 


(8. 4-) So words uncertain cannot be ſupplied by an innuendo: as, at 
And not indictment for treaſon for ſaying, we have had two wicked king! 
ſupplied y (innuendo Chas 1 and Chat 24) if they (innuendo the pen 
' twnvendo, mom Aland to their principles, we ſlould conquer our enemies (innuendo 
tlie king and all his loyal ſubjecti,) is bad; for an innuendo canndt 
determine the ſenſe of the words. KR. 3 Mod. 53. 


.. | "2. / 
(8. 5.) But certainty in an indictment to a general intent, 1 
==. x94 Mp ſufficient. Co. IL. 303. a. 5 Co. 121. a. 88 
ſufficienn And therefore, an indictment for felony, quod cepit bora ar. 
certainty. 1u/dam ignoti, is ſufficient. St. 95 6. | | "I 
X Or, an horſe, c. of ſuch a value, without mentioning 
any owner. 8 
Bud percuſſit ſuper ſiniſiram partem lateris, is well: for latu | 
a known part. R. 2 Gro. 95. MN IO 
So dans plagam, ſeu contuſionem is well, R. Mar. pl. 120 
Juod languebat a 15, die ad 16m. diem, without ſaying 
to what hour in the ſame day. Aar. pl. 127. 
Indictment grod fecit libellum ad teuorem & effettum ſequent® 
R. 1 Sal. 324, 477. | 6 | : | 
Bud fabricavit a leaſe with the mark of B. cujus tenor. ſcguluſ 
tho' the mark is not ſhewn, K. 1 Cal. 342. 95 
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INDICTMENT. 


gud fabricavit ſcriptum obligatorium; tho! it does not ſay that 
rts to be an obligation. R. 1 Sal. 342. 


the 8 ** A. razed out an indorſement on a bank: note, though it 
zypears that the words razed out were wrote on the face of the 
= note. Rex v. Bigg, M 3 G. Ser. 18. 3 P. . 419. ] ; 
X ud fecit libellum in quo continetur inter alia, &c. A. Sal. 417. 
neu 9wd igſe & 20 alii ingraſſaverunt, without ſaying, & gnuilibet 
arm ingroſſavit ; for they might join. C. Car. 380. 988 
reli Lud recenter recepit felones; though it does not ſay, that he 


knew them to be felons. K. 2 Lev. 208. 2 
Nod A. exiſtens ſuch an officer of ſuch age, &c, fecit, &c. 


perſon, and is not collateral, it ſhall have a general conſtruction. 


2.2 Kol. 226. ; * | | | 
[Indiftment againſt a pariſhioner for not performing his high- 


ring by whom or on what day they were appointed. Rex v. 
yall, T. 32 & 33 G.2. 2 B. M. my 

(That defendant kept. a common, ill- governed, diforderly 
ouſe, and for his profit unlawfully procured certain ill-diſpoſed 


he faid perſons in the ſaid houſe to remain, fighting of cocks, 


ex d. Higginſon, T. 1 G. 3. 2 B. M. 1232.] 

An indictment, for a conſpiracy to indict for a capital offence, 
eing lad“ that the detendants did wickedly and maliciouſly 
omitting the word fal/ely,) conſpire to indict and cauſe to be in- 
id A. B. for a crime or offence, (omitting to ſpecify what 
me) liable by the laws of this kingdom to be puniſhed capitally; 
d that they, according to the con/prracy afore/aid between them 
aforeſaid before had, did afterwards falſly, wickedly and 
laouſly indiet him, &c. ſpecifying the very indictment itſelf, 
nich appears to be a capital crime; is a good indictment altho' 


4 lin WF: ord falfly be not added to the firſt charge of the conſpiring, 
peo) the particular crime there ſpecified; and altho' it be not 
nende that the ſaid A. B. was acquitted of it. 2 B. M. 999 * 


Mhere an indictment is brought on a ſtatute which has general 
obibitory words, it is ſufficient to charge the offence generally, 
the words of it: and if a ſuſeguent ſtatute or even a clauſe of 
cption in the ſame ſtatute, excuſe or except perſons particularly 
umſtanced, out of the general words, ſuch excuſe or exception 


having ſerved an apprenticeſhip of 7 years therein, is ſufficient 
thout ſpecifying anc averring the want of other qualifications 
wed by ſubſequent ſtatutes; for ſuch other icons or 
ions ought to be ſhewn by the defendant. * 2 B. M. 1037 * 
but where the words of a ſtatute aredeſcriptive of the nature 
ite offence, or the purtiew of the ſtatute, or are neceſſary to 
ta ſummary juriſdiction, the indictment muſt in ſuch caſe, 
units particular words; as in convictions on the game acts 

1 and 


without ſaying, tunc exiffens; for where this word relates to the 


r3y-duty, A. B. and C. D. being ſurveyors, is ſufficient, without 


erfons of ill fame and diſhoneſt converſation, to frequent, and 


ing playing at cudgels, and miſbehaving themſelves, is ſufficient. 


ut come by way of plea or evidence; thus an indictment on 
 c.4./. 31, tor exerciſing the occupation of a tanner with- - 
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INDICTMENT. 


and for ſwearing and on the act of 8 9 VV. z. c. 26. for the 
better preventing and counterfeiting the current coin of thi; 
kingdom. 2 . MH. 1036, 7.* | 24 

* That A. knowing B. was indiffed for forgery, concealed a win, 
againſt him; it is ſufficient that B. was indicted, R. F, g. 19, 
203. 5 im | ES np 

So ſurpluſage does not vitiate an indiftment. R. 4 Cs. 41. 4 
R. 5 Co. 121. 6. 2 Med. Ca. 327. 

Nor falſe latin: as, prefat+ reginc. R. 5 Co. 12 1. . 

So inducement to an offence does not require ſo much cer. 
tainty: as, in an indictment for an eſcape, debito modo commiſſus 

or, by what authority, is not neceſſary. K. 1 Vent. 170. 

Indictment quod A. & B. ſuper C. inſultum fecerunt, &c. tho x; 
to B. it is found ignoramus. R. Cro. Car. 464. 

So an indictment need not aſcertain more than ſhews the of. 
fence, not that which aggravates it: as, if it be for taking fil 
out of his pond, it need not name the number or quantity, 
Per 2 J. Twiſd. cont. 1 Lev. 203. 
 [ NeiJome, offenſive and ſtinking to the common nuſance of all inhabit. 
ing and travelling, is a ſufficient charge of the hurtfulneſs, and 
of the perſons hurt. Rex v. White, P. 30 G. 2. 1 B. M. 314. 

Neither needs there more certainty than the words of the 


ſtatute import. R. 2 Rol. 222. e a 
If it be for forging a cocquet for 5 /arcinis lint, it is ſufficient a 
Mod. Ca. 87. 3 76 256 | 
| So contra formam ftatuti, helps any uncertainty not materil. 5 
2 Rol. 227. Th e | 
| | EL is 
(G. 6.) Ought to have proper Terms of Law. : 
; 0 
So an indictment ought to make uſe of terms proper or pect- pe 
liar to the offence: as, an indictment for treaſon ought to ley re 
proditorie. . _ . | 
And contra ligeanciæ ſue debitum. R. 3 Lev, 396. Ca. Pol WA 
186. 4 Mod. 165. Skin. 442. | Ec 
So an indictment for felony ought to ſay, felonice. Si. gb. «. 2 
For murder, it ought to have the word, murdravit. D. 20 if 
a. Or, murderavit. Per Coke, 1 Rol. 137. RD Ra) 
For burglary, the word, Surglariter, or burgulariter. K. 40 1 
39. 6. Faux. | 15 2 
And burgaliter is not ſufficient. 4 Co. 39. 6. 40. 4. crit 
For a rape; it ought to have the word, rapuit. St. gb. a. 1M 
An indictment for barretry ought to ſay communis barre#ats. bra 
For ſcolding, communis rixatrix, for calumniatrix, is not ſy (lud 
cient. Mod. Ca. 11. | BY $ 
[In an indictment of a ſcold, it muſt be laid ad cm dar 
nocumentum. Rex v. Cooper, H. 19 G. 2. Str. 1240.] . 
*If the indictment ſay Fabricavit. et contrafecit a bank note 6 ROC n 
| the payment of 5207. and the evidence be, that he raſed 2 (+ 
altered the ſaid note by turning the word two into the word fig pi ec 
x \ 


this is evidence to ſupport the indictment. Str. 19.“ y 


00.4. 
D. 201 


R. 40 
). 4. 


eAatir. 
not ſuf 
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INDICTMENT. 


[4. B. being a looſe, idle, lewd and diſorderly perſon—and 
did charge defendant to detainthe ſaid A. B. /o being a looſe, Sc. 
is a ſufficient allegation. Keæ v. Bootie, T. 32 & 33 C. 2. 2 5B. 
. 864. 5 | | | 
5 that, Sc. is a ſufficient averment. Rex v. Lawly, 
P. 4 C. 2. Str. 904. ] 3 RS 

So an indictment ought to conclude contra pacem. R. 2 Cro. 
527. Cro. Car. 584. K. per 3 J. Mod. Ca. 125, 

If an offence be in another reign, contra pacem nuper regis & 
regis nunc. R. Tel. 66. ; "HS Be | 
If founded upon a ſtatute it ought to conclude contra forman 
fatuti, K. 1 Sal. 370. R. 2 Rol. 38. Doug. 44. 

And, contra formam ftatuti, is bad, where there are ſeveral 
ſtatutes in the caſe, R. 2 Cro. 142. | 

And, contra formam flatuti prædicti, will be bad, where the 
ſtatute is miſ-recited. Per T wi/d. Ray. 192. Lut. 140. 

So, contra formam ftatuti, ſnall not be rejected, tho' for part 
it would be good by the common law. R. 4 Leo. 49, 

Or tho' the offence was at the common law, and the ſtatute 


adds a penalty. Mod. Ca. 17. 


But by the . 37 H. 8.8. the omiſſion of vi & armi;, vix. 
gladiis bacculis & cultellis, does not vitiate. R. 2 Lev. 221. 

[The words vi et arm's are not neceſſary in an indictment for 
a riot, Rex v. Wynd, P. 2 G. 2. Str. 834.] 1 

So the omiſſion of contra pacem, does not vitiate in an indict- 
ment for a non-feaſance. R. 1 Vent. 108, 111. R. 1 Sal. 381. 

Or, contra pacem nuper regis, where the continuance of the fact 
is the offence, and the original of it only inducement. R. Tel. 66. 

If the crime is charged to have been committed in the time 
of the late king, and the indictment concludes againſt the 
peace of the preſent king, it is fatal; the judgment muſt be 
reverſed. Rex v. Lookup, P. 6G. 3. 3 B. N. 1901.] 

So, contra formam flatuti, is not neceſſary where the offence 
was by the common law, and the ſtatute adds only a penalty, 
Cc. K. 1 Vent. 13. Sal. 450. 1 Sid. 409. Comb. 371. R. 2 Mod. Ca. 11. 
And contra formam ftatuti nuper editi, is well, tho' the ſtatute 
is miſ-recited; for then the court will take notice of the ſtatute. 
Ray. 192. Lut. 140. 8 | : | 
So, contra formam ftatuti, is not neceſſary, where the offence 
is a breach of duty, tho' his duty in this particular was preſ- 


Cribed by ſtatute. N. 1 Sal. 38 1. Per Eyre Comb. 205. 


An indictment for obſtructing the execution of a power 
granted by Farute, lies at common law, and ought not to con- 
dude, contra fermam ſtatuti. Doug. 441, 4460.“ 


So, in an indictment for murder, if there be the word ur- 


diavit, ex malitia precogitata is not neceſſary. Dy. 69. a. 


An inditment for a nuſance ought to conclude, ad commune 
wermentum of all the king's ſubjects. Str. 688.“ | 


Facts done by virtue of an act continuing a former one ex- 
Pied, may be laid to be done by virtue of the original act. 


llt 


Rex v. Morgan, M. 10 G. 2. Sir. 1066.] 


4 — 


bretences were; and ſuch a defect is ſufficient ground for reverſing 


- : Fa 


* 


indictment ſhall be quaſhed · Rex v. Leafe, T. Il & I 


INDICTMENT. 
[Tt muſt be in the preſent tenſe do, and not did preſent, Rex . 
Bunce, P. 11 G. 2. Andr. 162.] Fi I 


(H) UUhen quaſhed, if deficient. 


defective indictment may be quaſhed upon motion. 
A The court may uſe a diſcretion, either to quaſh an indi&- 
ment on motion for inſufficiency, or put the defendant to demur to 
it; but after verdict they are bound to arreſt judgment if they ſee 
the charge to be inſufficient. 2 B. M. 1127, 1129.* | | 


But they will not quaſh an indictment on the motion of the pro- 


ſecutor unleſs on the ground of inſufficiency. Doug. 240, 241.“ _ 
An indictment is inſufficient, wherever all the facts charged may \ 

be true, and yet the party be innocent Doug. 153.* 1 
An indictment charging the defendant with obtaining money | 
by falſe pretences is inſufficient, if it do not ſhew what the falſe t 


a judgment againſt the defendant. Rex v. Maſon, Durn. and Lal, R 
2 vol. 581.* | | 

LB. R. will not quaſh an indictment for a nuſance, but put defen- 
dant to demur. Rex v. Biſbop, P. 11 G. 2. Andr. 220.] „ 

Motion for the proſecutor to quaſh his own indictment, is not of 
courſe, eſpecially if defendant has been put to expence. Rex v. 
Webb, P. 4 G. 3. 3 B. M. 1468. | 

If after an indictment removed by certiorari is at iſſue, and jury 
appointed, proſecutor countermands notice of trial, and defendant 
chuſes to bring it on by proviſo, and it ſtands for trial, and proſe- 
cutor in the interim gets a new indictment found and then moves 


to . quaſh the firſt, alledging it to be defective, which they had | 
cured by the new, on which they intend to proceed; the court may 1 
(by conſent) order the firſt to be quaſhed, and the other to be put 1 

in its place, and to ſtand in the ſame condition. [bid}. | : th 
Or a nolle proſequi may be entered by the attorney general. U 
Mod. Ca. 262. | ea * 
LB. R. will quaſh an indictment at quarter: ſeſſions for perjury the 

at common law, for want of juriſdiction. Mex v. Bainton, P. 1! 2 
G. 2. Rex v. IWeſlineſe, Sir. 1088. Rex v. Fearnly, Duraford * 
and EH 316.) ]] 5 7 7 0: 
And where the caption of the indictment ſtated the court of les 
quarter-ſeflions, where ſuch indictment was found, to have been Or 
held on an impoſſible day, it was fatal. Durnford and Eaſ. i did 
id.“ „ : N Or. 
lf a man is indicted for ſaying to a juſtice, on being brought Or, 
before him and another juſtice, by his warrant, for not paying BR. 1 
_ ſervants wages, © you do not do right,” and it is not laid, that Or, 
the words were ſpoken to him in the execution of his _ 1 * 

# . * [ 


Andr. 226. | N [Todiament 


INDICTMEN T. 
[Indiftment for maintaining a cottage, without laying four 
actes of ground thereto, if it lays was preſented, without adding, 


% the oaths of 12, Sc. and if it only ſays, defendant main- 
tained it for habitation, without ſaying, it was inhabited, ſhall be 


quaſhed. - Rex v. burkett, T. 11 C12 G. 2. Andr. 230.] 
[The court will not quaſh the indictment for not receiving an 
apprentice, if it does not appear by the circumſtances averred, 


that it was a binding within . 43 El. c. 2. and Q. whether 
indict. nent lies. Rex v. Trevilian, F. 20 G. 2. Str. 1268.) 

Indictment againſt fix, jointly and ſeverally, for exerciſing a 
trade, may be quathed. Rex v. Wefton, P. 11 G. Str. 623.] 


Indictment lies not for ſetting a perſon on the footway to de- 


| liver printed bills of defendant's occupation, whereby the way 
was obſtructed; and indictment ſhall be quaſhed. Rex v. 


gan man, H. 31 G. 2. 1B, M. 516] | 
| [Nor againſt a ſpiritual perſon, for occupying lands contrary 
to 21 H. 8. c. 13. the proceedings muſt be by action or informa- 
tion, and it muſt be in one of the king's courts, not at ſeſſions. 
Rex v. Wright, P. 31 G. 2. 1 B. M. 543.) | | 

But not in an enormous crime: as, for treaſon or felony; for 


the court will put the defendant to his demurrer, or plea. 
Vide Information, (D. 1, &c.) | 


Nor an indictment for not attending a mayor to execute his 
warrant, but defendant may demur it. Rex v. Bailey, T. 17 G. 
2 | Ser. 4981-1 : . . 


Nor an indictment for perjury, or forgery, or ſubordination. 


1 Sal, 372. R. 1 Sid. 64. 1 Vest 370. | 

| {Nor indictment againſt overſeers for not paying money over 

to their ſucceſſors; for quaſhing is not ex debito juftirie, and this 

a growing evil. Rex v. King, P. 20 G. 2. Str. 1268.] | 
Nor indictment for ſelling flour by falſe weights, tho” it appears 


on the face of it that the four: ſcale was the lighter, which muſt 


tend to the prejudice of the ſeller, and tho' it does not ſay where 

the ſelling was. Pex v. Crookes, H. 6 G. 3. 3 B. M. 1841.] 
Nor an indictment againſt ſeveral for breaking and entering a 

mine, and carrying away lead; eſpecially if it is at the time that 


the judges are trying others in the ſame county for a like offence. . 


Rex v. Johnſon, P. 25 G. 2. 1 Vilſ. zap. ] 


Or, for extortion. 5 Mod. 13. 


Or, for a nuſance, 1 Sal. 372. 1 Vent. 370. without a cer- 
'!hcate that it is removed. G Car. 584. Acc. Sal. 460. 


Or, tor not repairing an highway, or bridge. 1 Sal, 372. 
Sid. 140. | | | f | 

Or, for inticing away his ſervant. 1 Sal. 372. | | 
On tor throwing down fences contrary to the . W. 2. 4. 
: 1 Sal 372. | | TN. = 
Or, for a cheat. R. Mod. Ca. 42. 

Or, for a diſturbance in church. 1 Sid. 54. 

Or, tor a forcible entry. Mod. Ca. 96. | 

don motion for quaſhing ſhall not be allowed after a recog- 
i7ance forfeited. 1 Hal. 380. | 8 
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INDICTMENT. 


{The court cannot ſtrike counts out of an indictment, for it 
is the 2 of the grand jury. Rex v. Pewtreſs, H. g G. 2. 
Str. 1026. B. | | | 1 


R. H. 203.] | 
[Motion may be made the laſt day of term to quaſh indictment. 
but not to quaſh order. 1 B. M. 65 T.] 


) Proceſs upon an Indictment. 


B. the f. 25 Ed. 3. 14. on an indictment of felony before 


juſtices ot oyer and terminer, a capias ſhall be awarded to the 
ſheriff, and if he return xon ef inventus, another capias return. 
able at 3 weeks, whereby the ſheriff ſhall be commanded to 
ſeize his goods, and if the ſheriff return ox &f inventus, and 
the party does not appear, an exigend ifſues, and the goods are 
forfeited. Jide Proceſs, (C.) | | 
If there be an indictment for a treſpaſs, the proceſs ſhall be a 


venire, and if the return be that he has ſufficient, a diftringa; in 


infinitum; if the return be nichil, Sc. there ſhall be a capias, 


alias, and pluries, and an exigend till he appears or is outlawed. 


Dualt. ch. 193. ide the fe. 18 Ed. 3.5. | | 
And after outlawry the juſtices of aſſiſe, or of the peace, may 
iſſue a capias utlagatum, as incident to their authority. R. 
12 Co. 103. | | | Fs 
And tho' the outlawry be afterwards reverſed, the indictment 
ſtands in force. Mod. Ca. 118. | | 


By the f. 5 Ed. 3. 11. juſtices to hear and determine felony 


may direct their proceſs againſt the indictee, into any foreign 
county. e 5 

By the g. 1 Ed. 6. 7. the proceſs ſhall not be diſcontinued by 
a new commiſſion.—90o by the /. 11 H. 6. 6. 

By the 5. 8 HE. 6. 10. it any, indicted for felony, treaſon, or 
treſpaſs, dwell in another county, the juſtices of peace of the 
county, or franchiſe, after the firſt capias is returned, may direct 
another capias to the ſheriff of the county where the party dwells, 
returnable in 3 months (if the county court there is held monthly, 
but if from-6 weeks to 6 weeks, then 4 months) after the 7%, 
commanding ſuch ſheriff to take him, or, if not to be found, to 
make proclamation in two counties, before the return of the writ, 
that he appear before the juſtices of peace where indicted, at 
the day of the return of the 2d capias, and then, if he appeat 
not, the exigent ſhall be awarded; but exigent and outlawry 
_ otherwiſe awarded is void. . | 

And by the A. 10 H. 6. 6. if ſuch inditment be removed by 
certiorari” ſuch ad capias ſhall be made returnable in B. A. He. 

And if the detendant be in the indictment named of a foreign 
county with an aliar dict of the ſame county, yet proceſs gots 
according to the A. 8 H. 6. 10. for the alias dict“ is no part 0! 
his name, nor ſhall he be put to anſwer to it. 1 Ed. 4. 1 

And for the ſame reaſon, if he be named of the county where 
the indictment is taken with an alias dif” of the other count), 
he ſhall not have proceſs upon that ſtatute. 1 Ed. 4. 1. = 


INDICTMENT. 
By the equity of the ſaid ſtatute, if the indictee be impriſoned 


in another county, the juſtices of peace may award an habeas 


corpus to bring him before them. 
If a perſon indicted before juſtices of peace find ſurety in 
chancery to appear at the return of the writ, he ſhall have a 


 Juperſedeas to tuch proceſs. F. N. B. 237. C. 


So, if he find ſurety before two juſtices of peace, 1 quorum, 

By the J. 4 © 5 W. & M22. % 4. (which continued for 
3 years) on exigent in criminal caſes before conviction, proclama- 
tion ſhall go to the ſheriff of the county, where the party dwells, 
according to the Af. 31 El. 3. 

And if a capias iſſue upon an indictment for a miſdemeanor 
before a venire, it is error. R. Ray. 

But in treaſon, or felony, if the proceſs be a venire and not a 


| capias, it is error. Semb, 3 Mod. 265. Sho. 75. 


[If the entry is, ideo deniat inde jurata, when it ſhould be præ cep- 
tum eft vicecomiti it is error. Rex v. George, P. 6 G, Str. 309. ] 

Do, if venerunt the jury, in the preterperfect tenſe, ue of 
deniunt in the preſent. 1btid.] 

(So, if guiatam, Ec. is left out in the award of the Venire, for 
this is an eſſential part. id.] 

[Tho' the indictment be contra formam fat. it is not neceſſary 


that the certiorari, venire and diftringas, expreſs it. Rex v. Hayes, 


T.zG. 2 Str. 843. Ld. Raym. 1518.] - 

by the . 26 H. 8, 13. — 5 Ed. G, 11. proceſs of outlawry, 
on an indictment for high treaſon againſt an offender out of the 
realm, fhall be of the ſame effect as if reſiant in the realm. Yide 
Utlagary. 


Ik an indictment be removed into B. R. by certiorari out of 
London or Middleſex, by the courſe of the court the defendant 


muſt give a recognizance to try it within the ſame term, or at the 
fittings afterwards. Med. Ca. 246. 

If it be removed out of another county, the defendant is /ine 
die, and, if he does not appear, proceſs goes againſt him till he 
15 outlaw ed. Mod. Ca. 246. 

But now, by the ft. 5 & 6 V. & N. 2. it ſhall not be removed 
by the defendant, unleſs he give recognizance to try it ut ſupra. 


ed. Ca. 240. 


Yet, if it be removed by the proſecutor, it remains at the 
common law, and the defendant cannot try it without leave of 
the court. R. Mod. Ca. 246. 


Indietment for forging a will, mould not be tried pending * 


ſuit in the ſpiritual court touching the validity of it. Rex v. 
I. Hades 35 7. 12 0. 703. 5 


If a man is indicted for inſulting a juſtice of the peace in the 
| execution of his office, his recognizance ſhall not be diicharged, 
. 110” the juſtice dies, but he muſt plead. Rex v. Eller, E. 81 


22 C. 2, 1. 2430 
1 d 2 
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* 


(K) Confeſſion. 


F the defendant appears, or be brought in by proceſs, he halt 
confeſs or traverſe the inditment. | | | 


— 


4 


So a man may ponere ſe in gratiam regis, and pray that he may u 
be admitted by fine. 9g H. 6. 60. a. | 

And ſuch a confeſſion does not conclude him. 9 H. 6. 60. a. By 

And he may give affidavits of a firſt aſſault, Ec. by the proſecutor, lis 
for-mitigation of the fine. 1 Sal. 55. 

[Affidavits of conſequence of a riot, (even tho' relating to a eh, 
third perſon) may be read for aggravation of fine, where they are — 
the immediate conſequeuces, and cannot ſubſiſt as a diſtinct fel 
crime by itſelf; not where they can, for the defendant might be 4 
again indicted for that. Rex v. Turner, M. 5 G. Str. 139.| app 

So, after not guilty pleaded, relicta veriſicatione, he may confeſs © 
the indictment. Kee. 11. Vide Fuftices, (W. z.) | don 

So, prote/tando quod non eft culpabilis, he may plead a pardon, 0 

So, the attorney general may enter a zolle pręſequi. Mod. Ca, S 
261. | N | E | : | | ſha] 

hut that does not diſcharge the crime. R. 1 Sal. 21. Med. 1 
Ca. 261. | NE Es | 8 8 fail 

And afterwards there may be- other proceſs upon the ſame So, 
indictment. Per Holt, 1 Sal. 21. Mod. Ca. 201. ide Fuftices, term, 
(W. 3. 5 | 5 [If 

| : . . | where 
(L.) Traverſe. ' 1 
F he does not confeſs, the defendant traverſes the indictment, The 
and ſays, not guilty. | | 5 . And 
Or, autrefoits convict, or acquit, Oc. Vide Appeal, G. g, 11.) on 
*But another proſecution depending for the ſame crime cannot "de 
be pleaded in abatement, as it may to informations for penalties. 
Doug. 240.* | 5 | 7 5 
But autrefoits acquit is no plea, if he was acquitted upon a trial 
in a miſtaken county. e ” 
Or, upon an inſufficient indictment, REY 2 
Autrefoits acquit in burglary is good, tho' there be a ad indict. The « 
ment for the goods of another taken in the ſame houſe, K. Ke/z. wo 
Oo, 2. | ; f | 8 
5 Bur he may be indicted for felony in taking the goods of another. Fs 
Ne. Kels. zo, 52. . | 5 _ 
So he may plead antrefoits attaint for the ſame or another 7 | 
ſelony, unleſs it be in a caſe where the party without — 6 "ot 
h | . | this 


INDICTMENT. 
not in the other felony. 12 Co. 100. 


a good bar to an indictment for petit treaſon for the ſame fact; 
et vice verſa. Forſter 329.] | | . 
So, a pardon. 12 Co. 100. | 


it be not claimed. 


where he gives ſecurity to try it at his own charge. Mod. Ca. 114. 


without ſuch ſecurity. R. Med. Ca. 114. | 

[On an indictment for a mayhem laid felonice, the defendant 
necd not be brought to the bar to plead, but his plea may be de- 
livered in the office. Rex v. Haddock, M. 12 C. 2. Str. 1100:] 

If he be committed, the proſecution ſhall be at the charge of 
the proſecutor. Mod. Ca. 114. SE 

If the defendant appear upon an indictment for treaſon, or 
felony, he ought to plead preſently. _ | : - 
So, upon an indiftment for a miſdemeanor, if he does not 
appear till a capias; for he is in contempt. B Tr. 31. 
Or, it he appear upon the recognizance, tho' he be not in 
contempt. | - | 

Or, if he appear in his own perſon, in a eaſe of privilege. 

So, if the detendant does not plead till a peremptory rule, he 
hall give bail to try it the fame term. Mod. Ca. 42 

But if he appears upon ſummons by venire or /ubpena, he 


ſail have an imparlance. B T. 31. | 

do, if he plead preſently, he need not try it till next 
term. Mod. Ca. 42. * | 

[If defendant pleads a dilatory plea (as mi/nomer of the place 


or the court will ſet aſide the plea. Rex v. Grainger, H. 5 G. 3. 

3B. M. 1617.]- | | | | 
The clerk of the peace ſhall join iſſue for the king. 

And if, the entry be, er A. B. ſimiliter, Sc. it is ſufficient, tho 

does not ſay, that he was clerk of the peace. Cre. Car. 315. 
Vide Fuſticts, (W. 3.)—Fuftices of Peace, (D. 13.) | 


(MN) Arraignment, and Trial, 


A* TER plea, the defendant fhall be brought to his trial. 
1 Vide Juſtices, (W. 1, &c.) 485 | 

ine proceeding after the indictment, by which the defendant 
"ought to plead, and afterwards to trial, is called, the arraign- 
* of the priſoner. | | 
luttices of peace as well as juſtices of B. R. or gaol-delivery, 
- raign a priſoner indicted before them. 


t) 


. Sho, 131. 


- fhall not have reſtitution, or clergy is allowed in the one, but 


[ Autrefoits acquit, or attaint, on an indictment for murder, is 


But a pardon by act of parliament ought to be allowed, tho“ 
If he plead in court he ſhall be committed till trial, except 


So, if he plead in the office, the plea ought not to be received 


where he reſides) he muſt annex an athdavit of the truth of it, 


A * arraignment be entred, it will be error. Feind. 3 Mod. 


But 
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But if he have oyer of the indictment, that imports it. Sen. 
—_— | LES i 
After iſſue upon the indictment, the defendant ſhall be bound 


by recognizance to put himſelf upon his trial. 
And if there are two indictments againſt the ſame defendant, 
he ſhall chuſe which ſhall be tried firſt, not the king. Ml. 
Ca. 168. | | N 
If there be a miſ- trial, or variance between the indictment and 
the record, Sc. whereby the trial cannot proceed, or is ſet aſide, 
the recognizance of the defendant ſhall be forfeited; for there 
muſt be an effectual trial. . Mod. Ca. 168. | Be 
If ſeveral are indicted for the ſame offence, there may be a 
trial againſt two or three, if the others conſent to confeſs if they 
are convicted. Mod. Ca. 212. = 
If there are two indictments againſt a man for the fam: 
offence, (as one by the coroner's inqueſt, the other by the grand 
inqueſt,) the uſual courſe is to try him upon both at the ſame 
time. 1 Sal. 382. | | | 
Or, if he be tried upon one, tho' acquitted, he muſt be tried 
upon the other, and plead the former acquittal. R. 1 Sal. 382. 
If it appear to be only a treſpaſs, he ſhall be found nt guilh; 
for it cannot be found ſpecially, and a fine for the al. R, 
Kels. 29. 
86 ſhall be read to the priſoner in Exgliſl, or 1 
tongue which he underſtands, before he pleads. K. 1 Sid. 85, 
By the f. 22 H. 8. 14. a felon may challenge 20 of the jury 
peremptorily. Vide Challenge, (C. 1.) — . 
And for cauſe, all that he pleaſes; as, that a juror is infamous. 


. 4 
[ 


Or, had not 40s. per annum. | | 
Or, had not goods to the value of 40l. if it be in a borough, hou 
according to the ,. 23 H. 8. 13. | | IS-ab 
Or, was one of his indictors: by the ,. 25 Ed. 3. 3. [T 
[In an indictment where the puniſhment may be infamous, down 
the king may not withdraw a juror. Rex v. N, T. 7 C. 2. [Ir 
Str. 984.] 5 8 . ſuſtice 
cif a man is indicted for petit-treaſon, he may be found guilty mont! 
of murder. Swan and Jefferys caſe, 1752. Fofter 104] erliſe 
[If A. be indicted for petit-treaſon, and B. tor murder, aud rod; 
they do not challenge, they may be tried together; if they infift be diſc 
on their challenges, they muſt be tried ſeparately, for the numb i 
of peremptory challenges are different. Vid. : Nor 
[Whether a man indicted for murder, when it ought to have *tainte 
been for petit-treaſon, can be found guilty ? 2. Fefter 327. do 


[In caſes of infancy, and inſanity, and in all caſes d 
juſtifiable homicide, the jury under the direction of the court, Mi 
find a general verdict of acquittal. Fofter 279. ] 

So, in homicide by miſadventure. Fo/ter 280.] 

Vide Fuftices, (W. 1, &c.)—Fuftices of Peace, (D. 14) 


N DIC TME N f. 
(N) Judgment. 


or verdict, there ſhall be judgment againſt him according 
to the nature of the offence. | E 
| [It is not neceſſary that on an indictment for nuſance there be 
always. judgment that it be abated, if it be a tranſitory nuſance, 
as drefling ſkins. Hex v. Pappineau, H. 12 G. Str. 686.] 
If the defendant be fined, it may be impoſed when he is ab- 
ſent; for a capzas pro fine lies. 1 Sal. 56, . 
But judgment for a corporal puniſhment cannot be given in 
the abſence of the defendant. 1 Sal. 56. 1 
Tho' he be outlawed. R. 1 Sal. goo. | | 
So execution for a felony cannot be awarded againſt any one 
abſent, tho' he be outlawed. 1 Sal. 400. | 
[The defendant need not be in court on arguing a ſpecial ver- 
4 dit, as he muſt on a motion in arreſt of judgment; Rex v. 
| Hayes, T. 3 C. 2. Str. 843. or as he muſt on moving for a new 
trial; Kex v. Gibſon, P. 7 G. 2. Str, 968. or upon an argument 
on an indictment removed by certiorari, where defendant is found 
guilty of a conſpiracy, but alſo found that the other conſpirator 
t>dead, Rex v. Neccolls, P. 18 G. 2. Str, 1227.] Fr 
[On motion for arreſt of judgment, after conviction for a 
conſpiracy to charge one with a capital felony, defendant muſt 
be perſonally preſent in court. Rex v. Spragg, H. 33 G. 2. 2 
B. M. 930. ] a . 1 
{[f huſband and wife are convicted of keeping diſorderly 
houſe, there may be judgment againſt the wife tho' the huſband 
i abſent. Rex v. Thomas, T. 9 G. 2. B. R. H. 278.] | 
[The uſual judgment is, pillory ; but the court is not tied 
down to any particular puniſhment for a miſdemeanor. IId.) 
lf judgment againſt defendant, found guilty of inſulting a 
juſtice of peace in execution of his office, is impriſonment for a 
month, to aſk, pardon of the juſtice at his houſe, and to ad- 
vertiſe it in news-paper; ond the impriſonment is legal, the reſt 
101d; and when the impriſonment is executed, defendant ſhall 
be diſcharged on aleas corpus. Rex v. Collier, T. 25 & 26 G. a. 
Nor can it be awarded, but in the county where he was 


* the defendant be convicted upon an indictment by confeſſion 


tainted, Semb. 3 Mod 124. = | 
do judgment ought not to be without a demand, / quid dicere 
caveat quare judicium non, Ec, Semb. 3 Mod. 265. R. She. 132. 

And the priſoner ſhall not tender any matter for ſtay of judg- 
nent, but what ariſes upon the indictment. f Sid. 85, 

[if the words adtunc & ibidem, are left out as to 8 of 
tte mw Judgment ſhall be arreſted. Rex v. Morris, P. 4 G. 2. 
ak 901. ; 8 ' - 
„Judgment obtained by ſurpriſe for want of plea, ſhall not 

ſet 2668 Semb, Rex v. Mayors, P. 11 C. 3, Andr. 209, 


dea | 8 
Dd s | Judgment 
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1 Sal. 371. 
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LN DIC TMT NT. 


Judgment regularly obtained in a criminal cauſe is never ſet 
aſide. Rex v. Hunter, P. 20 G. 2. 1 Wil/. 163. 

[Motion in arreſt of judgment (on the crown- ide) may be made 
at any time before ſentence pronounced; for the judgment ſigned 
in the office is only interlocutory, and the award quod capiatur, 
only to bfing defendant in to receive the final, judgment. Rex 
v. Robinſon, T. 32 & 33 G. 2. 2 h. M. 799.) 

After judgment given, the court may vary it the ſame term, 
1 Sal. 401. Vide Record, (F. | 

An indictment in B. R. ſhall be entered upon the plea roll. 


And if an offence appears in the indictment, for which it may 
be maintained, it is ſufficient, tho' in other parts it is bad; for 
here the court ſets the fine in proportion to the offence found, 
and it is not like declarations where intire damages are found, 
which the court cannot apportion to the good part of the de. 
claration. R. 1 Sal, 384, 5. | | 5 

[A man indicted for a robbery from the perſon, cannot on that 
indictment be found guilty of larceny. KAex v. Francis, P. 8 C. 


IIn all cafes, where the indictment does not well charge a 
felony nor the — verdict certainly find any on the facts there. 


in ſtated, or where the priſoner demurs, which is allowed, or pre 
where, on a general verdict of guilty, judgment is arreſted for 105 
defects in indictment, judgment of acquittal muſt be given; and : 
this will be no bar to another indictment, conſtituting another and 
offence. Rex v. Burridge, M. 1735. 3 P. M. 439.] 
[No regard ſhould be had to a repreſentation by jurymen after of 7 
their departure from the bar, contrary to what they have found A 
on oath. Rex v. Thirkell, T. 5 G. 3. 3 B. M. 1696.) Aci 
[After ſentence for perjury, the court will not let in a motion 1 
for arreſt of judgment for a. miſtake in the indictment. K oe 
v. Lookup, P. 6 G. 2. 3 B. M. 1901.] bene, 
Vide Fuftices of Peace, (D. 15.) he 

| 7 

As to error upon an indictment, Vide Error, (B.) * 

| 

For more concerning Indiftment, Vide Action upon the Caſe fr. * 5 
Conſpiracy, (C. 4,)— Aion upon the Caſe for a Nuſance, (D. 3. — at . 
Amendment, (2 C. 1.)—Appeal, (G. 16.)—Barretry, (C. | 2 
Battery, (E. 2.) Forceable Entry, (D. 3, 4.) Forgery, (B. 2. — 75 Ne 
Juftices of Peace, (B. 104, 105,—D. 12.)—Offcer, (G. 11 80 
Parliament, (L. 13. —Reſcous, (D..3:) wc 
9 3 4 off, 
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Vide Fait, (E. 2.) * te 

„ | fe 1 
INDUCEMEN T. * 


Vide Pleader, (C. 31, 43, 82.—E. 10.—G. 14. 20, 21 — 
85 A — 


«ny offt 


INDUCTION. 
- Vide Efglife, (L.) 


5 INFANT. 3 
Vide Enfant— Adimiuiſtratlion, (E—F.)—Poucher, (D. 2.) 


— 


. — — 1 * 
— — 


INFORMATION. 
(A) Ulhen it lies. 
(A. 1.) By the Attorney General. 


A N information is a declaration of the charge, or offence 
A againſt any one at the ſuit of the king. Terms de Ley. 
Verb, Information. | 

The king may proceed againſt any one for an offence under 
the degree of treaſon, or felony, not only by indictment or 
preſentment, but alſo by information upon record. R. SAo. 
107, Sc. Mad. 549. | | 323 

And that, not only in the exchequer, but alſo in B. R. 
and other courts. SIe. 109, 110. | 

In C. B. where a ſtatute gives an information in any court 
of record. R. 3 Leo. 48. 8 „ 

An information may be brought by the attorney general, ex 
cio, or by a common informer. Vide the ft. 21 Jac. 4. | 
The entry of an information by the attorney general in B. R. 
Is, memorandum quod T. T. miles attornatus domini regis nunc 
generalis qui pro eodem domino rege in lac j arte ſequitur in propria 
{r1/ma ſua venit lic in curiam dicti domini regis coram igſo rege apuel 
Il /lmonaſterium die F. proximo poft, e. Et pro codem domino rege 
«al curiam hic intelligere & informari quod, G.. Clift 395. 

No: the exchequer, Vide Co. Ent. 372, 370, 378, 381, 384, 
387, 390. | : 

But — information by a common informer, and alſo by the 
attorney general, ought to be in the proper county. 3 nf. 193. 
+ H. 172. Adm. Cro. Car. 112. Per 2 FJ. Cro. El. 737. 
Vide Arion, (N. 10.) ; 

do, by the ff. 21 Fac. 4. information ſhall not be by the 
attorney general, or any other, in the courts of Jefminfter, for 
m offence for which a common informer might have an in- 
mation before juſtices of aſſiſe, ai prius, gaol-delivery, her 
"md ter miner, or juſtices of peace at the quarter-ſeſſions. 4 
5 in 172, 174. Vide Afion upon Statute, (D.) | 

Tho' it be for offences mentioned in the proviſo. 4 If. 174. 

do debt ſhall not be brought in B. R. Sc. for the penalty of 
a offence within the . 21 Fac. 4. if the offence was not in 

| | e Midalloſex. 
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Midaleſex. F. cont. 1 Vent. 8. 1 Sid. 400. R. acc. per Hul 
and all the judges —W. 3. Vide 1 Sal. $72, 3. i 
But this . 21 Zac. 4. extends only to offences inquirable 
beiore juſtices of nit prius, atlile, gaol-delivery, oyer and termine 
or of the peace. K. Cro. Car. 112. | | | ; 
By the f. 31 El. 5. an information, where a penalty is given 


to the queen, ſhall be brought in rwo years after the offence; if 


to the queen and the proſecutor (unleſs on the ſtatute of tillage) 
in two years aſter the year ailowed to the common informer; or 
if the ſtatute limits a ſhorter time, then ſooner. ide pup, 
(A. 3.) | | 


And if there be a penalty to the king and the informer, and: 


the common informer does not ſue within the year, the king 
within two years afterwards ſhall ſue for the whole forfeiture 
Mod. Ca. 220. ; _ | 8 
Yet if B. brings an action upon the f. 23 H. 6. for the penalty 
of 40l. for a falſe return of a burgeſs to ſerve in parliament, (the 
burgeſs himſelf not fuing within 3 months) he ſhall not be reputed 
a common informer. R 4 Med. 139. So. 354. 3 Sal. 200. 
So upon the f. of tillage 5 Fl. 2. the informer ought not to 


| ſue within 3 years; for the 11t year is given to him in remainder, 


the 2d year to the 2d in remainder, the zd to him in the 


reverſion, and then the informer (any more than the king) is 


not reſtrained to any time. Hav. 6. | 
It lies againſt one for unſtipping, Sc. though another is in 


execution on a judgment for the ſame offence. Attorney-General 


v. Poppleſione, M. 1731. bunb. 311.] 
(A. 2.) Ex officio. 


So an information may be exhibited ex officio by the maſter of 
the crown office, as coroner and attornatus domini regis, Clift 
. R, Sho. 106. | ; 
But the clerk of the crown ought not to ſet his hand to an in- 
formation, without examining the cauſe. /i. Pr. R. 270. 
And the court will not compel him to file it. Ray. 482. 
Aud now, by the f.4 & 5 WW. & M. 18. the clerk of the 
crown ſhall not, without expreſs order by the court, exhibit, 
receive or file an information, &c. before he have a recog- 


nizance from the perſon procuring it, to him againſt whom 


it is, in 20. penalty to proſecute effectually, and abide ſuch 


orders as the court ſhall direct. eel 
Which recognizance the clerk of the crown, or any juſtice 


of the peace where the cauſe of the information ariſes, ma 


take, and when taken or brought to the office ſhall he entred on 
record, and a memorandum of it filed in an open place of the 
oftice, to which all may reſort without fee. 

And if the defendant plead to iſſue, and the proſecutor do nr 
at his own coſts try it within a year, or procure a nolle ꝓrgſegui, di 
a verdict be againſt him, B. R ſhall award the defendant enn 

7 


unleſs the judge at the trial in open court certify on record — 
9 d en ˖ 


refort 
do, 
(omm 
Ane 
penalt 


INTO Non. e 


ty there was a reaſonable cauſe for the information; for which 
coits, it not paid in 3 months, the detendant ſhall have the 
h Leactit of the iaid recognizance. | 
„ By the: ame flatute, it is deciared, that it ſhall extend only to 4 


intormations by the maſter of the crown office. 


70 [Tue meaning of fat. 4 & 5 ,. Y Al. c. 18. is, that the 
if clerk of the crown hall tle no information without leave, nor 
e) itlue proccis thereupon without recognizance. Rex v. Horbell, P. 2 
9 6. 2. B. R. H. 247.] | | 4 
f, And this ſtatute extends to an information by the coroner for 

| any miidemeanour; as, to an information in nature of a 9 
= warranto. Ie. 1 Sal. 376. Car il. 5 ; | 


d And if any information be tiled before a recognizance given, 


25 the whole proceſs upon it ſhail be quaſhed. i. 1 Sal. 376. 

by Carth. 304. | 5 . 
And atter recognizance, the coſts ſhall be paid, if the judge 

x docs not certity, Sc. which ſhall be intended of a certificate 

8 entered upon the poffea, Per Hut, Comb. 345. = 

5 Tuo tne acquittal of the detendant be againſt evidence, and 


contrary to the direction of the judge, yet if the judge do not, at 
he the trial certuy there was probable cauſe, the detendant fhall 
J lve his coſts, for it is got diſcretionary but compulſory on the 


1s 1 ; 
| court; Str. 1131.“ 
in { The court never grants information (on a penal ſtatute (where 
aj the penalty veſts in the crown only; the attorney general muſt , 
i a ing . 
nle it. Rex v. Hendricks, 7. 18 G. 2. St. 1234. 
(Therefore if the ſuit on a penal ſtatute, à on 12 Aun. c. 16. 
tor uſury, is lapied by time to the crown, the court will not grant 
information. 11t | | 
(dervice of a rule to ſhew cauſe why, c. at the houſe of de- 
of fendant is good unleſs it appears that he is abroad. Nex v. 
lift Badvuin, T. 9 G. 2. Str. 1044. B. R. H. 271.) e 
5 If five rules are obtained for informations againſt five ſeveral 
We detendants, one joint information cannot be filed againſt them on- 
ihiſe les, though it is for a joint offence, Aex v. Heydon, 12. 
the 20. 3. 3 B. M. 1270 | 5 N N | 
bit, . | = 
0g- RE (A. 3) By a Common Informer. 
10M | | | 
uch By the J. 18 EL. 5. none ſhall ſue on a penal ſtatute but hy ;4 Ae 


information, or- original. Yide Action upon Statute, (E. 1, 2.) by qui tam 
ſtice And therefore an action upon a penal ſtatute in B. R. by bill C, in 
may error. R. Cre. El. 779, - Action upon, 


And is not aided by the F. 18 El. 14. which was made for the nn 
the formation of jeofails. X. Cro. El. 27 | 
do, Where a ſtatute gives a penalty to the king and to himwho 

not will ſue for it ; if the king has not exhibited an information, any 

common informer may. 5 


hat And the king afterwards cannot reſtrain him of moiety of the 
. penalty, Sti. Fr. R. 270. ä 


I, 2.) 


And 
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INFORMATION. 


And if there be an information gui tam, Ec. tho? the attorn 
general enters a volle praſequi, the informer may proceed for his 
part. R. 1 Leo. 119. Cro. El. 583. | | 

So, if the king pardon. Co. El. 583. 8 

Otherwiſe, in an information upon the f. 16 R. 2. for a 


pr oemunire, by the attorney general and the informer; for there 


the informer only ſues for damages which are only acceſſory to 
the conviction. R. 3 Leo. 139. „ 

So, if the informer dies, the attorney general may proceed for 
the king's part. R. Cro; El. 583, | 

Or, it he releaſe, or will be non-ſuited.. Cro, El. 583. 

Or, if the informer lapſe his year. Sav. 6. 

[If the informer dies pending the information, the court will 
give leave to make a re- ſeizure. Holden v. Broad, in Sc, H. 1719. 
Bunb. 560. | gy 0 

But by the Ff. 18 EL. 5. the informer ſhall exhibit the informa- 


tion ia perſon, and purſue by himſelf or attorney, and not by 


deputy. | 

50, by the ſame ſtatute, on an information, the officer, who re- 
ceives it, ſhall make a note of the day, month, and year when 
exhibited, from which time it ſnall be accounted of record, and 
not before: but this extends not to informations for maintenance, 
champerty, buying of titles, or embracery, or by a corporation, 
or other to whom a penalty is ipecially given, or, by officers who 

roceed ex officio, or tor matters concerning their offices. 

By the A, 31 El. 5. an information ſhall be by a common in- 
former within one year after the offence, (unleſs on the ſtatute of 
tillage) or 1f limited by a ſtatute to a ſhorter time, then ſooner. 


Vide ante, (A. 1) 


By. the V. 32 El. 5. and 21 Fac. 4. the information ſhall lay the 


offence in the proper county, and if not proved, the defendant. 


ſhall be found not guilty ; and ſhall not be in the courts at - 
minſter, where the information may be before juſtices of aſſiſe, 
i prius, Sc. Vide ante, (A. 1.)—Attion, (N. 10.) | 
* But where a ſtatute limits ſuits by an informer qui tam, to 
ther courts, yet any one may, by conſtruction of law, exhibit an 
information in the excheguer, for the whole penalty for the uſe of 
the king, 2 Aud. 127, 128. C. Jac. 178, 179. cited 2 Hawk, 


7 


And by the g. 21 Fac. 4. ſhall not be received, till the informer 


ſwear he believes the offence committed within a year in the ſame 
county; which oath ſhall be entered on record. : 

But the oath of the intormer need not appear upon the informa- 
tion. . ; ; 

By the . 18 EI. 5. if the informer make compoſition with the 
defendant before or after proceſs, or before or after plea, or take 
money of him without order of court, or offend in ſuing out 


proceſs, or by other miſdemeanor, he ſhall be ſet in the pillory, 


be ever diſabled to be an informer, and forfeit tol. a 1 to 
the queen, a moiety to the party grieved; of which o — 
juſtices of yer and terminer, of aſſiſe, and of the peace at quarte 


ſeſlions, may inquire, Sc. B 
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INFORMATION. 


o 


an informer by order of court, ſhall after be admitted to inform 
on any penal ſtatute, unleſs he be the party grieved. 

If an informer compound an information at the quarter- 
{eſhons, he ſhall be indicted for it, as an offence within the 
#18 El. 5. Adm. 1 Sid. 311. | 


which the information is exhibited, Semb, 1 Sid, 311. „ 


coſts; for which the defendant may have a capias, fier: facias, 
or elegit, Vide Cofts, (A. C.) 1 

But the court will not oblige him to give ſecurity for coſts, 
F. 2 Bul. 18. | 

Nor grant an information, where an indictment is found ſor 
the fame offence, tho' inſufficient.” 2 Mod. Ca. 187. : 

Several ſeiſures by ſeveral perſons, not amounting to 1000. 
may be put into one information. Ai tam v. Fackjon, in Sc. 
P. 1720. Bunb. 63.] 


withdraw a juror. Semb. ſed D. Anon. M. 1726. Bund, 220. | 


(B) For what Dffences it lies. 


ö N information lies by the common law for every crime, 
which tends to the ſubverſion of the ſtate: as, for blaſphe- 
nous words; for religion is the cement of ſociety. R. 1 Vent. 2g3.] 
For blaſphemy ; and the court will not ſuffer it to be debated, 
iether writing againſt chriſtianity in general is not puniſhable 
«common law. N. B. This does not. include diſputes between 
wned men on controverted polats. Ker v. Woolajton, F. 2 C. 
\tr. 834.] | | | 
For printing and publiſhing an obſcene book. Rex v. Curl, 
1 6.2, Sir. 968] -- „ 
for printing in a news- paper, that A. a juſtice of peace * was: 


to anlaloully guilty of telling a lie in divers companies,” viz. that 
an &dant had aſked his pardon for publiſhing that A. was to be 
of are to V.; for giving the lie tends to breach of peace. 
ph, * Staples, T. 11 & 12 G. 2. Andr. 228.] | 

| or words which juſtify the murder of « harles the iſt, in con- 
ner wot V. 3. tho' Charles the iſt was dead before. 3 Sal, 198. 
me dor bribing perſons, either by money or promiſes, to vote 


f*tions ot mayors, Sc. of corporations. Rex v. Plympton. 
1 6 2 Ld. Raym. 1377. LY | h 

"mn information lies, where a man omits a thing, which 
* *tute commands to be done, or does any thing prohibited 
Uute.. 2 Mod, 302, x | 
1 captain of a man of war refufes to let the coroner come 
«rd ts ſhip lying in the body of the county (as in Port/monurh 
do take an inquiſition of one who had hanged himſelf 
+ tormation ſhall be granted. Rex v. Jolegward, T. 11 & 
Aud. 231. Str. 1097.] ; h 


By the g. 31 EI. 5. none, for a miſdemeanor prohibited to be 


Though the ſeſſions have not conuſance of the offence for 


By the 2. 18 EI. 5. if the informer delay or diſcontinue the 
uit, be nonſuit, or have a verdi& againſt him, he ſhall pay 


[On an information qui tam, &c. the attorney general may 
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INFORMATION. 


So, if by one clauſe a ſtatute prohibits a thing, and by another 
clauſe gives a penalty; an information lies, upon the prohibitory 
clauſe. Per Hale, 2 Mod. 128. | f 
So, if a flatute makes a thing criminal which was lawful before, 
an information lies for an attempt to do it: as, where going t 
: ] oy f gong to 
France during a war, without licence, is made high treaſon by the 
.. z. an attempt to go to France is a great miſdemeanor, for 
which an information lies. R. Skin. 637. | 

So, it an officer neglects, or abuſes his authority. ä 

As, if a juſtice of peace commits to the houſe of correction, 
without proper cauſe. 2 Mod. Ca. 45. „ 

[If a juttice of peace, without whom the ſeſſions could not be 
held, voluntarily ablents himſelf. Rex v. Fox, H. 3 G. Sir. 21.] 

[If a juſtice refuſes to put the act 1 G. c. 13. for taking the 
oaths, -in execution, on application made to him. Rex v. Newton, 
6. Sr. 414] | | | 

If juſtices hold a petty ſeſſions to ſearch for vagrants, and one 
conteſſes himſelf ſeitied at A. and they remove him thither, and he 
returns the ſame day, and one of the juſtices preſent at the ſeſſions, 
without ſummons or oath, commits him, the court will grant infor- 
mation. Rex v. Angeli, T. 8 G. 2. B. R. H. 124] | 

[If one juſtice takes an examination, in order to make out an 
order of removal, and it is not ſaid in the complaint, that the 
party is likely to become chargeable, information ſhall be grantcc. 
Kex v. Myles, T. 11 & 12 G. 2. Andr. 238.] | 

[1f two juſtices, who did not take the examination, make an 
order of removal, reciting, that complaint has been made, and 
examination taken on oath before us, Cc. and if they do not 
ſummon him, information ſhall be granted. Jbid.] 

[if a juſtice iſſues a warrant to apprehend a perſon for nonpa” 
ment of ſervant's wages, without a previous oath ; (for the prope 
way is to ſummon) and it appears, that the jultice acts oppreſſvc!y 
in other inſtances, information lies. Rex v. Soane, T. 11 & 126 
2. Andr. 272.) „ | ; 

[But the court will not hear a motion againſt a juſticefor con 
victing without ſummons, till the conviction is removed. Nen 
Heber, M. 5 G. 2. Str. 915.1 

[ Lt lies for a libel in a letter to a mayor, © I am ſure you will nd 
be perſuaded from doing juſtice. by any little arts of your town-cler 
hee conſummate malice againſt me and my family will make him 
any thing, be it ever ſo vile.“ Rex v. Maite, T. 16 ea 2, Will. 25 

i Ii lies for publiſhing two diſtin& libels on two diſtinct perde 
by linging two ſongs at a man's door, one a libel on his ſon, t 
viher on his daughter to diſcredit and diſturb him and them. 

v. Lenfield, F. 33 G. 2. 2 3. M. g80.] . | 

| And againit teveral perſons, who join in one joint act, as 
ſinging, whether one or two ſongs, or firſt or ſecond part, 
{ſeparate ftanzas ; it is one intire offence, and they may be Joi 
in one intormation or indictment. bid. ] | 

[If one of the ſongs is libellous, and the other not, yet it 
only go to leſſen puniſhment, not ta arreſt judgment. [bid 


privat. 


1j. K, 


INFORMATION. 
[It lies againſt the judges of an inferior court, for unduly diſ- 
Z. R. H. 135. J i | _ 
[ Information lies for keeping great quantities of gunpowder, as 
for a nuſance. Rex. v. Taylor, T. 15 G. 2. Str. 1167.] © 
[Againſt an attorney employed to take up by judge's warrant. 


was in tipſtaff's cuſtody. Vaugban was fined 50ol. and impri- 


Wi. 22. ] | 
be A. a girl, is put apprentice to B. a muſick-maſter, by her 
1] father, who is bound in 200/. for performance of covenants ;; A. is 
the debauched by C. B. afterwards diſcharges the indenture, and re- 
ton, leaſes the penalty to the father, and gives her up to C. without the 

father's knowledge who pays him the penalty of 200/. and gives 
one bond that B. ſhall have the profits of .'s ſinging that year. A. is 
d he indentured to C. a gentleman, to learn muſick of him, and cove- 
ions, nants, inter alia, „not to quit his apartment.“ The articles are 


executed by all but the father; bond from him for A. 's performance 
of covenants is drawn, but not executed, and ſhe goes and lives 
with C. as a kept miſtreſs ; information lies againſt B. C. and D. 
the attorney who drew the inſtruments, and was privy to the whole, 
for a conſpiracy. Res v. Delaval, or miſs Catley*s caſe, T. 3 G. 
3. 3 B. M. 1434.] | | | 


nfor- 


ut an 
t the 
anted. 


ke an *An information lies for contriving to get a young lady out of 
e, and the cuſtody of her guardian aſſigned in chancery, and marrying her, 
0 not tho' ſhe voluntarily went into a coach prepared for the purpoſe of 


carrying her off. Str. 1107 * | 


onpa! For one ſingle act in uſurping an office, an information lies at 
prope law, for puniſhment of the offender, but not on 9 Ann. c. 20. 
reſlively which intitles to colt, and relates only to fianchiſcs affecting rights 


; 12 CO betveen party and party. N. v. Willams, MH. 31 G. 2. 1 B. 
M. 402. | | 

for con 5 

Rex 


(C) For what, not. 


2 B where a ſtatute does not only make a prohibition, but». 
n- 


ce bine intormation is neceſſary : as, where the „. 18 I. 6. 11. prohibits 
vil. 2: ay to be a juſtice of peace, who has not 4o/. per annum, Oc, an 
{ peri information is not neceſſary ; for the ſlatute makes an incapacity, 
; ſon, ud his office is void. 2 Mod. 302. | 5 | 


em. So upon the A. 5 C6 Ed. 6. 16. which prohibits the ſale of 


tices ; for the office 1s iffo fato void. 2 Mod. 302. 


* wo 1 * lacts committed on the high ſeas ; for information is local. 

7 *Y. Baxter, M. 5 C. 2. Str. 918.) 

be. Los not collecting money on a brief tor fire; “ hecauſe it is of 
„% ate nature, and a penalty is given and a method of enforcing 

12 | %" ler v. Ford, P. 13 C. 2. Strange 1130. | 


* Nor 


charging a debtor out of their priſon. Attachment allo lies, for it 
is a contempt. Per Hardwicke C. J. Moravia's Caſe, T. 8 G. 2. 


one outlawed for forgery, for letting him go for 200. after he 
ſoned for fix months for this. Rex v. FYaughan, T. 16 G. 2. | 


J alſo makes a nullity in the act intended to be reftrained, no - 


ay 


Vor for perjury in the oath againſt ſimony, before eomidion of 


INFORMATION. 


the fimony. Str. 70.“ | 
An information for a libel will not be granted, if the contents 
be true, but the party will be left to his remedy before à grand 
jury. Str. 498.“ | | ; 
For ſtriking the mayor of a town in the execution of his office, 
if the mayor firuck firſt. Rex v. Symonds, P. 9 G. 2. B. R, 
H. 240. 11 | 
[On flat. 1 J. 1c. 22. concerning leather-cutters ; for the pro- 
ceedings mult be by indiAment.] The ʒoth ſection of the ſtatute 
giving the juriſdiction to the ſeſſions, Oc. where an information does 
not lie. 1 B. M. 390.“ 5 | | 
* No information lies for -uſury after the year for the common 
_ informer elapſed, unleſs by the attorney general who may file it ex 
officio, Sir. 1233. 5 | 


(D) Fom of Procceding. 
Wohn. 


[ HE affidavits on which an infarmation is moved for, hare 
no title, the affidavits on ſhewing cauſe are intitled, the 
king againſt A. (the defendant.) Rex v. Jones, T. 12 G. St. 


04-] | 8 
. By the ft. 21 Jac 4. the ſame proceſs ſhall be in an informs- 
tion, as in treſpaſs at common law. 8 4 | | 
And therefore, proceſs lies to an outlawry. 4 If. 172. 
Yet upon an outlawry, the defendant cannot be fined : for an 
autlawry for a miſdemeanor does not amount to a conviction for the 
- offence. R. Sal. 494. ; 
So proceſs to an outlawry is intended by the „. 21 Jac. 4. 10 
popular actions, or informations before juſtices of aſſiſe, er and 
terminer, peace, &c. 4 Inſt. 172. | | ; 
So upon an information in B. R. or C. B. a ſubpena lies. 
3 leo 48. Co. Ent. 370. R. 1 And. 48. 8 : 
So upon an information in the exchegrer a ſulpæna lies, 
Afterwards an attachment, proclamation, commiſſion of rebellion, 
and upon motion a ſeijcant at arms, with the ſame coſts for 3 


and 


contempt as upon an Zngh/h bill. Rules and Orders in the Exch: 2 a 
%% | 8 : "OY 
But by the /?. 18. El. 5. no proceſs ſhall go till an informatio ou, | 
exhibited, (unleſs in informations for champerty, maintenance, -** 3h +03 of 
And the clerk ſhall indorſe on it the name of the proſecutor, à , not go 
the penal ſtatute, on pain of 40s. a moiety to the queen, à moet) ihe | 
to the party. - 4 8 66 a 
And by the . 4 & 5 . M. 18. all outlawries on in 1 
mations, except for treaſon, or felony, may be reverſed by attorne? 400 ds. 


Whether 
'9 de for 
Teſted, 
Vox. 


and without giving bail, unleſs when it is ſpecially ordered by t! 
court. . 8 8 | Z 


INFORMATION. 
By Rules and Orders in Exchequer, Rule 48. in an information in the 


| exchequer Upon ſeizure, Ec. a ſhort note of the names of the parties, 
the quality of the goods ſeiſed, and the day in which the information 
$ was exhibited, ſhall be entered in a book of the clerk' of the office, 
to be prepared for ſuch intent. 3 „ 
So in an iuformation upon a penal ſtatute, there ſhall be an entry 
y of the names of the parties, and the day of the information. "Rules 
6 and Orders in the Exchequer, Rule 48. | 
4 (D. z.) The Information ought to be certain. 
e f ; 7. LY 
* An information ought to be certain: and therefore, if an infor- 
mation upon the . 18 H 6. 17. for ſelling a pipe of wine, which 
* does not contain 126 gallons, without a defalcation of the price 
” for the defect in the meaſure, does not ſhew how much the defect 


was, Viz. Aa pint, quart, &'c. it is not good. R. 2 Leo. 39- 
[ide IndiAment, (G. 1, &c.) 


If an information againſt a ferry man for extortion be, that he 
book ſo much de quibuſdam ignotis between ſuch a day and ſuch a 


Gay, pro guolibet equo, without ſhewing the certainty of what he 
carried, and at what time, it is bad. R. 4 Mod. 102. Sho. 389. 
3 Sal. 192, 201, | | 


my If an information for a falſe indorſement of exchequer bill ſays, 

the quad falſo indorſavit quaſi recepiæ efſent pro cuſtumis, it is bad; for it 
Str. does not ſhew what was indorſed. R. 1 Sal. 375. 

(If an information for landing brangies, duty unpaid, be laid ante 

_ exhib. by. informat. it is good, without ſaying, between ſuch a day, 

and before exhibiting. Read v. Francis, in Sc. P. 1719. Bunb. 42.] 

1 [On an information againſt two for a conſpiracy to accuſe one 

1 of an attempt to commit ſodomy, conatus eſt, is ſufficient. Rex v. 


Kinnerfley, T. 5 GC. Sir. 193.] © f 
1 [The affirmation of the conſpirators, is a ſufficient overt- act. 
F lid. No overt- act is neceſſary. bid. ] 

{It is not neceſſary to aver the innocence of the accuſed ; that 
the defendant did falſely charge is ſufficient. Ibid.] | 


and (D. 3.) Ought to alledge the Offence according to the Words of 
the Statute, Oc. 5 5 


So an information ought to alledge the offence committed ac- 
coding to the words of the act, which are not ſupplied by the 
worcs, contra formam ſlatuti "as, an information for importing 
goods of a foreign growth in a foreign ſhip, contra formam flatuti, 
not good, unleſs it ſays, that the goods belong to the importer ; 
for then they are not forfeited. R. Hard. 20. „„ 

On an information on 5 G. for importing brandy in a collier, 
wr. formam ſtat. is not enough ; i mult alledge they ai e foreign 
had. Bradley v. Long, M. 172 . in Sc. Bunb. 119. Sed 2. 
Whether vinum aduſſum does no: ex vi te mini import the brandy: 
'v be foreign. E. poſtea d termined, that judgment ſhall not be 
reſted, for this objection. M. 1723. bid. 

vol. IV. | E 2E | 
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in 
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offence within the ſtatute. As for having India ſilks it muſt 


T. 1724. Bunb. 117. 


moorings, on 1oth Ann. is good againſt the maſter, though it 


ſhall not be quaſhed upon motion; for the defendant ſhall have 
_ coſts, if it be for him. 1 Sid. 152. Vide Inditment, (H.) 


| ſhall not be quaſhed upon motion, till it be tried who oug! 


for defect of juriſdiction. Rex v. Williams, T. 30 & 3! G. 2. 


INFORMATION: 
[Information muſt ſhew ſo much as to make a compleat 


ſhew, that there were warehouſes continuing, and that the 
goods were not delivered out on ſecurity. Holden v. Weedm, 


Herba exotica, without an Anglice, is ſufficient. in an informa. 
tion for unſhipping tea, where there is a forfeiture of treble 
value, Attorney: general v. Forgan, T. 1728. Bunb. 254] 

[An information for mooring a merchant-fhip at the king's 


does not aver that he was on board at the time of the mooring. 
Horſeman v. Gibſon, H. 3 G. in Sc. Fort. 32.] 
n an information for grubbing up a wood, without faying 
that it was a wood at the time of the ſtatute, R. Hard. 105. 
If it be by way of recital, quod cum, without a poſitive charge, 
it is bad, Semb. Sho. 337. | „ 
An information for a libel, cujus tenor ſequitur, will be bad, 
if it varies in a word. Sal. 660. | 


(D. 4.) How the Information ſhall be quaſhed. 


If an information by a common informer be bad, yet it 


[Information exhibited by rule of court ſhall not be quaſhed 


on motion. Rex v. Nixon, T. 5 G. Str. 185.] 


[Ai tam information ſhall not be quaſhed on motion, Rex 
v. Foramb, M. 7 G. 2. Str. 953. Garland v. Burton, P. 11 C. 
2. Andr. 174. Str. 1103. ] 885 : — 
[If there is information for perjury on trial of information for 
a conſpiracy, and all parties agree, the court, on conſent, may 
arreſt judgment on the conſpiracy, and quaſh the information tor 
. Rex v. Green, Rex v. Roper, P. 10 G. 2. Str. 1072] | 
Information for exerciſing a trade without ſerving appren- 
ticeſhip on 5" El:iz. ſhall not be quaſhed for objections ariling 
from the face thereof; though it may for irregularity, 
JJ TV 
So an information by the attorney general for not repa'ring 
an highway, where the ifſue is upon the right of repairing, 


to repair. 1 Sid. 140. 5 
Nor any information by the attorney-general. 1 Sal. 372. 
But an information by the attorney general, or maſter of tic 

crown office being ,ex officio, may be quaſhed by the cout 

upon motion, if there be cauſe. 1 Sid. 152. | 
[Information may be quaſhed on motion (without demurre) 


1 B. N. 385.] ET | : 
[If the record of an information on a penal ſtatute does 10 
ſet forth all the things done as required by 18 El. c. 5. and 1t 15 


removed by certiorari by the proſecutor before defendant has 
5 e plea 


not 


INFORMATION. 


1 


turn, but all proceedings ſhall be ſtaid on motion. Rex v. 
Holmes, P. 10 G. 2. B. N. H. 5. 365. N | 


(D. | 5.) Imparlance, and Plea. | 


If the defendant appears upon recognizance, and information 
js filed againſt him, he may imparl till the next term. R. Show. 
56. 1 Sal. 367. Cont. 3 Mod. 215. - 

So, in 2 caſe, where the defendant appears upon the firſt 
roceſs, he ſhall have an imparlance of courſe. 1 Sal. 367. 
To the next term, if the information lies in another county 
than Middleſex. Sal. | | 

If it lies in Middle; 
Sal. 514. Yo 

So, in the exchequer upon an information, or uo warrant, 
except informations of ſeizures, it is ſufficient if the defendant, 

— taken upon proceſs, pleads in 4 days of the next term 
after his appearance, and if he does not, there ſliall be judg- 


ment againſt him by nil dicit. Rules and Orders in the Exchegudy, 


Rule 50. | 
But where the defendant appears upon an attachment, he 
muſt plead inffanter. Per Holt, 1 Sal. 367. 3 Mod. 21 8 
And in the exchegquer, if he be taken upon proce 
tempt, he ſhall plead it in 4 days after appearance. Rules and 
Orders in the Exchequer, Rule 50. | | | | 
If he be outlawed upon an information, and that be reverſed. 


K. 1 Sal. 371, 514. 


Or comes into court upon a cepi corpus J for then he was in 
contempt. Sal. 514. | | „ 
The defendant to an information may plead not guilty. 


Or, he may gre, a former information depending for the 


ſame cauſe. Tho, 6. Min. Ent. 537. Heb. 128. Mo. 864. 
Jide Action, (K. 2.) | 
By the f. 21 Fac. 4. in any information, action, Oc. on a 


penal ſtatute the defendant may plead the general iſſue not 


guilty, or ail debet, and give the ſpecial matter in evidence. 

If the defendant plead and give ſecurity to anſwer for the 
goods ſeized, the court in diſcretion ſhall make reſtitution, or 
not. Hard. 97. | g 


(D. 6.) Replication, &c. 


If the plaintiff reply to the plea to an information in the 


@chequer, the defendant ſhall rejoin within 4 days, otherwiſe 


dere ſhall be judgment againſi him by il dicic. Rules and 
Urders in the Exchequer, Rule 33. | Zap 


If the plaintiff demur, the defendant ſhall join within 6 


us otherwiſe there ſhall be judgment againſd him by ail Ait. 


Rule; and Orders in the Exchequer, Rule 52. 
| : E e 2 


vleaded, it is not amended by theſe things appearing in the re _ 


1 1 | 
ex, he ſhall have the whole term to plead. 


s of con- 
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INFORMATION. 
0. 7.) Trial, Judgment, Ec. N | 


By the 5. 18 El. 5. no jury ſhall be compelled to a r 2t 
We/tminfter on an iſſue upon a penal ſtatute tor an * 


mitted 3o miles diſtant, unleſs on the back of the difringas it be 


noted to be at the requeſt of the attorney general, which ſhall 
be for reaſonableXauſe ſhewn. | 2855 

Notice of trial in London or Midalęſex, ſhall be given 6 days 
before the trial. Rules and. Orders in the Exchequer, Rule 55. 
Notice of trial at the aſſiſes ſhall be given within 6 days after 
the end of the term. Kules and Orders in the Exchequer, Rule 55. 

[On information for a libel, there muſt be 14 days notice of 
trial; if defendant does not appear, his recognizance muſt, be 
eſtreated. Rex v. Pain, Fort. 357.] 

[On information for a conſpiracy, one defendant. appeared, 
pleaded to iſſue, and was found guilty; judgment was given 


againſt him, before trial of the other conſpirator, though the in-. 
formation was not laid, that defendant cum multis aliis, Rex v. 


Kimerfley, T. 5 C. Str. 193. 2wed N. for this feems contrary 
to the caſe there quoted, Ne v. Sudbury, T. 11 V. 3. But the 
difference is in that they had been tried, and only two found 
_ guilty of a riot, and the others found not guilty.] 

Judgment ſhall be entered upon a rule given, in 4 days after 


the return of the paſea, within term, upon trials in Londen, or 


Middleſex, and in 4 days after a trial at bar, if there are ſo many 
within the term, otherwiſe upon the laſt day of the term. 
Kules and Orders in the Exchequer, Rule 56. „ 


[The court will not ſtay entering up judgment, on an 


affidavit, that the witneſſes were perjured, and are intend- 


ed to be indicted. But in. per C. Baron—It might be 
done, if the indictment for perjury is found. Rex v. 


Belling, M. 1728. HBunb. 250.] 3 
* Judgment will be arreſted if the charge be too general, 
as where the clerk of a market was charged with having, 


under colour of his office, illegally cauſed his agents to 
demand and receive of feveral perſons ſeveral ſums of money, 


on pretence of weighing and examining their ſeveral weights 
and meaſures... Str. 999.“ 

An information being upon ſeizure of goods, the record of the 
judgment and fine upon it ſhall be finiſhed before the firſt day of 
the next term after recovery, to the intent that the fine be trant- 
mitted to the pipe. Rules and Orders in the Exchequer, Rule 49. 

The clerk of affiſe ought to return the poftea after trial in 


an information, or action by gui tam, to the proper officer, 


who ſhall ſend a note to the clerk of the eſtreats in the ex- 


chequer, to the intent that the ſheriff be charged with the part of 


the penalty due to the king. Ray. 479. _ | | 
And if the defendant does not i after conviction and 
ſubmit to a fine, a caprias pro fine goes. . 1 


Vil. 


File 


INFORMATION, 
If he be taken and give ſecurity for his fine, a fuperſedeas goes. 
Compt. Juſt. 213. 
[Defendant convicted on information muſt appear in 2 


- unleſs reaſon given him aftidavit made. Rex v. Hara, P 
11 U. 2: Str. 1088. Aid. 152.] _ 
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Vide more 0 Information, in Action, i. 2 2. 3 
(2 C. 2.) — Guardian, (H. 4.)—Offcer, (K. 13.) - Parliament, 


(L. 12. A (D. 72, &c. Ne 7 * (C. 3.) 


IN GR O88 J N G; 
=O = (G. 2, J— Fuftices of Peace, (B. 49, 41. ) 


IN H I BITION. 
Vide Prerogative, (D. 34, &c.) 


INJUNCTION. 
_ Vide Chancery, (D. 8, &c.) 


INMATES. 
Vide Fuftices of Peace, (B. 85.) 


IN MITIORI SENSU. 
Pi de Action upon the Caſe for Defamation, (F. 16, 1 


INN- K E E P E R. 


Vide Aftion * the Caſe for Negligence, (B. 1, ec. * 2 of 


Peace, (B. 30. leader, (2 


INN UE NDO 


2 Action upon the Caſe 90H 8 (G. 10. ie, 
) 


IN QU ESTI, 
Vide 151 


INQUI K v. (Writ of) 


Fide Amendment, (8. )—Courts, (P. 14. J—Pleader, (Z 1, xc. 


INQUISITION. 


Vide Fereible n on " Mr, (G. 12.—K. 12.— 


Uſes, (N. 16, &c 
Ee 3 
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„„ INROLMENT. 


N Bargain and Sale, (B. 5, &c.)—Fine, (G. 3 )—Parliament, 
(G. 82.)——Patent, (E. )—Popery, (B. 11.) 


INSIMUL COMPUTAVERUNT. 
: . Vide Pleader, (2 G. 11.) 


INSPECTION: 
Vide Trial, (B. 1, &c.) 
INSTITUTION. 
Vide Eſglife, (I.) 


INSURANCE. 
Lide Merchant, (E. 9, 10.) 


INSURRECTION. 
Vide Viſcount, (C. 2.) | 
INTENDM ENT. 

Fide Pleader, (&. 25,08. 31, Be.) 


Fi 


„ INTENT. 
Fide Chancery, N A. I, &c.—3 Z. 12 —4 H. „ba 
. (N. 34) —-Hleader, (C. 46, 58.) Vid, 
INTEREST OF MONEY. 
Vide Chancery, (3 S. 1, &e.—3 J. 9.) 
' "Ul, 


INTERLINEATION.. 
| Vide Abatement, (H. 1.)—Fait, (F. 1.) 
INTERLOCUTORY ORDER. 
Fide Chanagy, (V.) 

Nie Chancery, (3 T.) 


INTERROGATORIES. Je, 
Vide Chancery, (P. 5.) | - 


INT ESTATE. 
Vide lauiniſratios, (B. 11.—H.)—Chaxcery, (3 D. 1, &c.) 


INTIRE TENANCY. 
Vide Abatement, (F. 1 3.) | 


INTRUSION. 


Intruſion upon the Bing. 
> Vide Prerogative, (D. 71, &c.) 


Tntruſfion of UUſard. 
Vide Guardian, (H. 6.) 


I N N 0 R v. 
7 ide Adminiſtration, (B. 7, 8. )——Prohibition (G. 190 


JOINDER IN ACTION. 


Vide Abatement, (E. 8, 7 F. 4, &Cc.)—Baron and Feme, (V. 
&c.)—Chancery, (2 M . * _ V. 1, 2.)—Parceners, 
6. % 8. OR. 


JOIN F CONTRACTOR. 
Vide Abatement, (E. 12.—F. 8.) 


L | JOINT-TENANT, 


| Vide Abatement, (E. 9 -F. 5. )—Chancery, (3 V. 1, &c. Deuiſe, 
| (H. 7. —N. 8. Ran, (K.. 7, 40 


JI. 
Vide Chancery, (3 Z. 1, 8. 55 )—Dower, (E. 1, 2. )—Pleacter, 
i (2 Y. 13.) 


JOURNEYS ACCOMPTS. 
Vide Abatement, 4). 


_— 


IRELAN D. 
(A) I diſtinct Realm. 
TREL AND is a realm diſtin from England, 4 Infl. 3 


And ee treaſon committed there Jhall be tried by the : 
33 
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293. per Ch. Fuft. and not denied by the other feftices. 


23. 


t i 


* 


f. 33 H. 8. 23. made for the trial of treaſon done out of the 


Calvin, 1 And. 262, , 
_ Ho es does not bar him who was in Fein 
Pl. Com. 368. 6. 


But Ireland is part of the dominion of England, and cannot be 


ſevered without act of parliament here. Yau. 300. 


(B) hen bound by the Laws of Su 


(b. 1.) By Act of Parliament made here, 


H E ſubjects of Ireland are bound by the Re words of 


f Ireland in ex. 

the parliament here: as, if a ſtatute ſpeaks o 

reſs nee; 1 4 Infl. 35 . Adm. 7 Co. 22. 6, _ ” 
63. 1 Rol. 17. Yide poſt, (B. 2.) 

yt 80 — made here — been ſent to be inrolled in Ireland 


4 Inft. 351. 


So a * in Ireland may be naturalized by the parliament 


here. Vau. 300. 


And, being conquered, it is ſubject to the parliament of 


d. Jau. 301. 
* een of England has power of judicature for all 


things done in Jrelaud: and therefore, ſhall try a peer of Erg- , 


land for treaſon committed there. Dy. 360. 6. in marg. 


Tho? he be alſo a peer there; for being a peer of England be 
cannot be tried in Ireland. Dy. 360 in marg. 


(B. 2.) By other Laws here. 


H. 2. commanded, upon requeſt of the hag: that his Jaws i in 
England ſhould be of force there. 4 Inſt. 3 1 
Ed. 1. the ſame command. Ry. F. — 2 7 3 
&, H. z. ſent thither the charter of king Jobs an n 
manded, quod leges illas teneant & obſervent, 4 Inft. 350. 7 
I. 1 1 Rol. 1 | 
And 3 30 17 8. — 9 quod tempore Fohannis ru - 
fuit, quod omnes leges & conſuetudines in Anglid teneantur in Hi ” 
aid, : — terra eiſdem legibus Jubjaceat, the king grants, qu 
omnia brevia currunt in Anglia fimiliter currant in Hiber nid. 
4 Inft. 350. Fas. 294, 296. Pal. 458. 
th 10 H. 
3 the common weal 'of the ſame ſhall 2 = 
Sc. in Ireland in all points according to the tenor of the 
1 A all ſtatutes made in Exglaud before 10 H. 7. are 
of force in Ireland. 12 Co. 111, 112. 4 Inf. 3 


51. 
So the king, by patent under the en * 2 may 
h ſentee of a church in [relan a 
warn 4 lifoead tion to a biſhop in Ireland, to hold a church 
in England in commentan. K. Pal. 458. 


80 


. 22. in Treland, all ſtatutes late made in 


cordiy 


by 
Helau. 
under 
de pa 
and 1 
1200. 
And 
by the 
te cal 
Merati 
o ſent, 
thence 
uuder t 
And 
tenant, 
(ertify 
tor the 
110, 11 
And 
mitted ö 
ig. 2 
Then 
lummon: 
The Cc 
dught to 
lt the 
dug to 
N of þ 
do if 
de tran; 
«red. ſh 
« of E,. 


YO 


IRE L AN p. 


” 


80 ſeire facias in chancery in England to repeal a patent under 


the great ſeal of Ireland, is good. Pal. 459. 
dat ſtatutes made in England ſince 10 H. 7. 22. are not of 


force in Ireland, except where they extend to :7cland by expreis 


words. 12 Co. 112. 4 Inft. 351. - 
And therefore, the ſtatutes of jeofails do not extend to Ireland, 


farther than the ſtatutes there made warrant the amend- 
ment. 2 Kol. 168. JE | 
| | ; 


(C) Parliament in Ireland, 


N the time of H. 2. the treatiſe de modo tenendi parliamentum 


was tranſmitted by the King in a roll to Ireland, for holding 
a parlizcncat there. 4 Inf, 12, 
And in the time of king ohn 
4 In/:. 349. : . 3 
Auro 17 Ed. 3. the parliaments in Jreland were regulated ac- 


a parliament was held there. 


cording to the inſtitution of parljaments here, and for the ſame 


end. 4 ſnft. 350, 1. 


By Poining's 4% 10 H. 7. 4. no parliament ſhall be held in 
hand, but on the king's lieutenant and council there certifying, 
under the great ſeal of Jreland, the cauſes for it, and the acts to 


be paſſed, and that ſuch are expedient, and the king's licence 
and ſummons for a parliament thereon. Jide 4 1. 352. 
12 Co, 110. 8 | 

| And by the F. 3 & 4 Ph. & M. 4. this may be, on certificate 
5 the lord deputy, juſtices, or other chief governor. When 
me cauſes and acts ſent be approved as ſent, or with any 


alterations. And the parliament there holden may pals the acts 


lo ſent, or any other that during the parliament ſhall be ſent 
thence and approved here, and tranſmitted thither from hence 
der the great ſeal of England. Vide 12 Co, 110. F 

And therefore, previous to a parliament in Ireland, the lieu- 
tenant, or other chief governor and council in Ireland, ought to 
(ertily to the king, under the great ſeal of Ireland, the cauſes 
or the parliament, and the acts to be paſſed there. R. 12 Co. 
110, 111. 2 Kuſh, 20. 5 | 
And theſe acts ought to be affirmed or altered, and tranſ- 


ited under the great ſeal of England. R. 12 Co. 111. Jon. 


189. 2 Rull. 20. | 173 
| Then there ought to be a licence under the great ſeal, and a 
'wnmons for the parliament there. K. 12 Co. 111. 2 Rujfh. 20. 

The cauſes and acts tran{nitted under the great ſeal of Ireland, 
ugh to be kept in the chancery here. 12 Co. 111. 

I the acts tranſmitted are affirmed without alteration, they 
"git to be remitted after inrolmeut in chancery, under the great 
of England. 12 Co. 111. ; . 
do if they are altered, the alteration need not be made in 
« tranſcript from Ireland, which remains here; but the act 
red ſhall be inrolled in chancery, and remitted under the great 
Jof England, 12 Co. 111. | | 


ü 


& 
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fied to be the uſual courſe there. R. 2 Kol. 160. 


- LA ND: 


So, after a parliament begun there, any acts may be tranſ. 
mitted from Jreland, and being approved or altered, remitted in 


the ſame manner under the great teal of England, 12 Co. 111 | 
And therefore, if the lieutenant ſummon a parliament of him. 
ſelf, without licence under the great ſeal, upon a certificate unde, 
the great ſeal of Ireland, tho' he has authority by his commition 
to do it, all proceedings upon it are void. 2 KI. 20, 
The parliament in Ireland try a peer of Ireland tor high tres. 
ſon or felony committed there, by his peers. Dy. 360. 6. 
And he ſhall not be tried by the i. 26 H. 8. 13. 32 H. 8. 4. 
35 H. 8.2. or 5 Ed. C. 11. tor he cannot be tried by a jun, 
nor here by his peers. R. Dy. 360. 6. | 


| PE] A 
(D) Grant bp the King concerning Treland, = 

O the king, by a grant to a burrough in Treland, may enable | gag 
them to elect members ot parliament there. * 
And a grant to a part of a corporation to elect veſts the RA 
intereſt in the whole corporation. Hob. 14. | Ws 
So he may make the graut to a burrough not corporate. R. . 
Heb. 15. | „„ 85 
* 6 cree ii 

, | : 5 Varl. 

(E) Creation of Biſhops there. 50 r 

| 125 5 | Sc. to 

O the king by letters patent creates a biſhop there. 2 R 6 X.- 
130. Vide Ecclifraftical Perſons, (C. 2.) $0 at 
And a patent to an archbiſhop to make a conſecration, by in Irela 
which it is ſaid, eliyimus, creamus, Oc A. epiſcopum de P. 13 out of 
ſufficient, tho' it is not directed to A. himſelf. R. 2 N. 80, U 
101, 130, 7 . e corenat 
And if the king writes to the lieutenant and three others ther, 5o a, 
to take order that A. be made a biſhop, and three of them are in Irela 
removed before the coming of the letter, and the other makes So th 
ſuch a patent; it is ſufficient, for the king's letter is only di-W made in 
rected to his council there. R. 2 Rol. 101, 130. By, 
So the king may make a biſhop of Jreland by patent under the n Vela 
great ſeal of England, as well as under the great ſeal of Vela to judge 
Pal. 459. . _ given or 
But if a biſhop be named and inveſted and inſtalled to the bhi #l! proce, 
ſhoprick, the former biſhop being alive and not deprive, Al ment, ſe 
denomination and inveſtiture is void. R. 2 Rol. 131. luents a 
And tho' the former biſhop afterwards die, the 2d biſhop ut! 
is not made lawful biſhop, R. 2 Rul. 3 1. 3; may = 
ouſe 


(F) Uſage there conſidered in Judgments. 
eee e e ſhall be had of the uſage there, in the exam 


nation of judgments in Ireland : and therefore, if a benin. 
directed to the ſheriff of a foreign county for trial in an ejectmer 
there, without any cauſe alledged, it ſball be good, being cer 


the 


I R E I. A N p. 


80 an ejectment lies of fo many acres of mountain, if it! be 


12nd known there. Jeb. 2 Rol. 107. [Fige Pleader, (2 Z. 1:3} 
(8) Bemedp in England. 


By Error, Appeal, Sc. 


A writ of error lies in B. R. in England, upon a judgment 


given in B. R. in Ireland. Cro. Car. 511. 2 Bal. 163. 
| Rl, 17. Carth. 460. Vide Pleader, (3 B. 3.) | 
And if the judgment be reverſed, a writ thall be directed to 
the chief juſtice there, to award execution, K. Gro, Car. 512. 
So an appeal lies to the delegates in England, upon a ſentence 
civen by the eccleſiaſtical court in Jrelang. | Cro. Car. 264, 


So an appeal to the parliament of England, upon a judgment 


in heland affirmed by the parliament of Jreland lies, tho' B. R. 
cannot correct it, as it ſeems. 1 Sho. 659, Vile Pliader, 
6B. 6.) Sod | . a | | 
50 an appeal lies to the houſe of peers in England, upon a de- 


cree in chancery in Ireland, and not to the parliament there. Ca. 


Pail. 83., Vide Parliament, (L. 7.) | 

do remedy lies in the cAancery in England for a breach of truſt, 
Ee, touching lands in Vreland. 1 Ver. 419. Jide chancery, 
Nee = 

do an action lies here, upon a perſonal contract touching lands 
in Ireland: as, upon an obligation, or covenant to grant a rent 
out of land in Ireland. 1 Ver. 419. > 

So, upon a contract made there; as, upon an obligation, or 
covenant given in Jreland. 1 Ver. 419. „„ 

do a ſerre facias lies in the chancery here, for repealing a patent 
in Ireland. 1 Yer. 419. | | : 

do the judges in England are the proper expoſitors of laws 
made in Ireland. R. 1 Fer 421, 422. 1 And. 102, 103. . 

By f, 6 G. 1. c. 5. it is declared that the houſe of lords 
in Veland have not, nor of tight ought to have any juriſdiction 


o judge of, affirm or reverſe any judgment, ſentence or decree, 


given or made in any court within the ſaid kingdom; and that 


il proceedings before the ſaid houſe of lords, on any ſuch judg- 


ment, ſentence or decree, are utterly null and void to all 
laents and purpoſes. * | 

hut by 22 C. 3. c. 53. this act is repealed, and ſince that 
ume the writ of error lies from the court of B. R. in Ireland, to 


e houſe of lords there, which is the dernier re/ort.* 


ISLAND Ss. 
Vide Navigation, (F. 1, &c.) 


1 


2 Amendment, (O.—Z.)—Appeal, (G. 1 3.)—Dreit 


ON 5.) 
leader, (E. 13, 14.—K. 1, &c.—8. 26, 39, 49.) 
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Vide Copyhold, (R. 3.)—County, (C. 2.)—Courts, (B. 4. 


Vid Abatement, (I. 14, 15, 36.)—Accompt, (E. 15.)—Amed. 


J V.D.G-E: 
—E. 1.—P. 16.)—Her/y, (B. 4, 5.)—Fuftices, (I. 1, &c.) 


Judge and Party. 
2 | Vide Franchiſes, (D. g.)—Fuftices, (I. 3.) | 


JU DM EK NT. 


ment, (R.) — Annuity, (G. — Appeal, (G. 15.) — Ale, (B. 20, 8 
— Attachment, (G.) - Attaint, (C. 6.) - Audita Querela, (E. 
7.) — Bail, (R. -10.)—Chancery, (3 W.) — Curt, (P. 13.— 
Dett, (A. 2.) — Droit, (C. 6.) — Error, (C.) — Fine, (H. 7) 
Indictment, (N.) — Information, (D. 7.) Ireland, (F. — 
Fuſtices, (X. 1, 2, 3.)—Fuftices of Peace, (B. 106.—D. 1;, 
Parliament, (L. 5, 40, &c.) Patent, (F. 8.) — Prad, 


(E. 42.— M. 1, &c.—S. 44.— . 1, &c.—Z. 6.—2 D. 15, 16, yl 
—2 E. 5.—2 S. 13.—2 V. 17.—2 W. 12, 13, 15, 36, &, 45 
51.—2 N. 12.—2 Y. 19.—2 Z. 4.—3 A. 7.—3 B. 7, 20. 
—3 D.—3 F. 4.—3 I. 11.—3 K. 29.—3 L. 3, &c. 8 | (1 
3 N. 5.—3 O. 22.)—Prerogative, (D. 77, 90.) — N Wa | 
ranto, (C. 5, 6.)—Receigt, (B. 4.)—Youcher, (G.) \-jud 
TU D4CA'T:U:$:8 | 
Vide Court. Parliament, (n, Ye) 
JUDICIAL-PROCESS. 
Vide Proceſs, (D. 9.—E. 4, &c.) ; bn 
15 | Juſti 
„ un CORKQNA: 11 
Vide Franchiſes, (G. 1.)—Prarogative, (D. 63, 64.) Or 
| bY 555 | and if 
JURE PATRONATUS. wo 
| : 2 lle ti 
Vide Eſgliſe, (K. 1, &c.) ae 
the kin 
| JURISDICTION. ) (B, 1 
Vide Abatement, (D. 1, &c.)—Admiralty, (E. 1, &c.—F. 1, * 
 —Aſiſe, (B. 24. Clancery, (C. 1, 2.—I. 1.—3 X.—4 
27.) —Convocation, (D.)-—Copyhold, (R. 13, Wo þ 
(C. $& &c.)— Courts, per Totum.—Franchiſcs, (D. 8 1 What Cc 
— Tuftices.— Juftices of Peace.—Leet, (L. 1, &C.)—Londs 50 / 
(B.)—Offcer, (G. 3.)—Parliament, (L. 48.) —Preroga'® te cor 
(D. 9, &c. 28, &c.)—Prohibition, (F. 11, -G. 1, Kc.) 08, 


$ewwers, (D.) iſcount, (C. 1, &c.)—U/es, (N. 14 Kc.) 


-JURIS ur RUM. 
Vide Quare Impedit, (E.) 


r 5 

Fil: Amendment, (H. 1, &c,—Z.)—Ancient Demeſne, (F. 1.)— 

Attaint—Challenge, (A. 1, &c.)—Damages, (E. 1, &c.)—En- , 

queſt per Totum. — Juſtices of Heace, (D.'8.)—London, (L. 2.) 

—?leader, (S. 46.) — Servers, (C. 5, 6. — Trial. | 

J USTHORSEAT 
| Vide Chaſe, (R. 1.) | 


< JUSTICES. | 
(A) The Fountain of Jurisdiction, | 


HE king is the fountain of juſtice. Yide Courts, (A) — 
| Officer, (A. 1.)—Prerogative, (D. 37.) | 


(BZ) Jultices cannot make a Deputn. 


| judicial officer cannot make a deputy. Vide Officer, (D. 2.) 


(C) Juſtices how ereated. 
2 (C. 1.) By Writ, Ec. | 


)! authority of parliament, tho' not extant, the chief Vide Officer, 
Juſtice of England (who was before created by patent) (A. 1-) 
Ll be created, and ſince the 25 Ed. 1. hath been always 
rated by writ. 4 If. 75. 2 Ja. 26. | '- ED 
The other judges are made by patent. Cro. Car. 1. 
and if upon the demiſe of the king there be a proclamation, 
kt all judges retain their authority, it is not ſafe to inter- 
We till the patent renewed. Cro. Car. 1+ [Hi the 
v the chancellor, or lord keeper, ſhall be made by delivery A. 1 Geo. 3. 
de king's feal and taking his oath, 4 J. 87. Vide Chan- 23-whereby 
u (B. 1, "> EEE the come 
. | miſſions of 
2 | | judges are 
Commiſſion. | | continued, 
| (C. 2.) By ay 2 — 
What commiſſions the king may grant, vide in Prerogative, — the 
2.) 777 285 : | . emiſe of 
* ue poſt, (G. 1, &c.)— Juſtices of Peace, (A. b.) the king | 
4 commiſfion determines by the death of the king. GO. 


Vet ---- 


TJU6sTFCRs: 

Yet the proceeding of juſtices after the death of the ke. 
notice of . will whe R. Cro. Car. 98. 1 king til 

The manner of creation of antient offices cannot be altered 
without authority of parliament: as if the creation uſed t, 
be by patent, it cannot now be by writ. 4 If. 35. 

If it uſed to be granted during pleaſure, it cannot be granted 
for life. 4 int. 87. | 15 
BhBefore the /,. 13 V. 3. c. a. the commiſſions of the judges ver 

durante bene placito noſtro. 4 Iuſt. 75. by that ſtatute they are di. 

rected to be made guamdis ſe bene geſſerint; but on the addreſß of 
both houſes of parliament it may be lawful to remove them. And 
it was held that on the demiſe of the crowh their ſeats were 
vacated. Ld. Kaym. 747. And therefore it is enacted, * 
[By feat. 1 Geo. 3. c. 23. judges commiſſioners continue during 
good behaviour, notwithſtanding the demiſe of the king; but 
they may be removed on addreſs of both houſes of parliament, 
and their falaries ſhall be paid as long as their commiſſions 
continue; on demiſe of the crown, they ſhall be paid ou 
of the duties granted for the civil liſt till further proviſion, 


and then out of the monies applicable to ſuch uſes.] 

| | 7 , s placit 
(D) Precedence of Juſtices, raxt”, 
| | An 
F a juſtice be removed from one bench to the other, he fil Bri 
I have precedence according to his ſeniority, atho 

So, if a baron of the excleguer be removed to C. B. or B.R | 
ſeveral orger Tourts. Vide Courts. : ) t 
As to Juſtices of Allile, vide Afz/e, (B. 21, &. f 

4 ' 7 5 re 
As to Juſtites of Peace, vide Juſtices of Pea: hl b. 5 
| x _— | * . | And 
(E) Juſtices in Eyre. mn a 
nd 
(E. 1.) How conſtituted. , 
5 h | ad 
JUSTICES in qe were conſtituted 22 H. 24. Hift. dC. rale; 
SJ 141. 23 H. 2. Dugd. Or. J. ci. Vide Mad, 84. afociate 
etiam Wilkins 349. | | Ay done w1 
Or rather had new circuits appointed; for there were jul:0 U 
in he. 20 H 24. and before. Mad. 84, Sc. 96. | And t 
juſtices in e were conſtituted by a writ in nature of u, to ha 
commiſſion. 4 Ju. 184. | | preſtu res 
And now by the /. 27 H. 8. 24. they. muſt be by leit Aud j 
patent under the great ſeal. 4 /nf. 184. other juſt 
| | ta jut 
(E. 2.) Their Authority. ul 
5 wi Wit to a 
ſuſtices in eyre had juriſdiction of all pleas of the cro taraghl, 


4 Inf. 184. 


Ius T1038. | aa 


And of all actions real, perſonal,” and mixt. 4 Inſt. 184. 

Of claims of all franchiſes, and liberties. 4 Jnſt. 184. | 

lu every county where juſtices in eyre came, the authority of 
every other court in the ſame county ceafed during the eyre. 
4 Inſt. 184, 185, | es ; 
So the court of C. B. and every other court, except B. R. 
i Inft. 185. | OR TIS 
41 juflices in eyre might proceed upon all pleas depending 
before others. 4 It. 184. | N i 
If judgment was given in C. B. Sc. the juſtices in eyre might 
award execution without a /cire facias. 4 Inſt. 184. | 
And a writ was uſually directed to ehe juſtices of C. B. Cc. 
to ſend all pleas in the ſame county betore them to be there 
determined. 4 It. 184. Lit. /. 514. 15 

do all actions, not determined during the eyre, were adjourned 
to C. B. Co. L. 294. a. 3 


(E. 3.) And Court. 


The court before the juſtices in eyre had the following ſtile; 

placita de jurat afſifis & coron de itinere A. & ſociorum juſtic itinc- 

rant' apud OY. in com. R. tali die, Ec, 4 Inft. 184 N 
And was held from 7 years to 7 years, 4 ft. 184. 

bit by the increaſe of the authority of juſtices of aſſiſe, the 

authority of juſtices in eyre ceaſed. Co. L. 293. 6. 1 


(F) Juſtices in Eyre of the Foreſt. 


UT juſtices in eyre of the foreſt now continue according to % C. 
the original inſtitution. 4 nf. 184 3 (QR. 

The king by his commiſſion conſtitutes a chief juſtice of the i.) 
foreſt citra Trentam, and another to be chief juſtice in eyre of the 
foreſt ultra Trentum. 4 Inſt. 291, 315. | . | 

And the king may aſſociate others to him by a patent / non 
wes and a writ de admittas. 4 Inft. 315. | 

And the chief juſtice, and others affociated with him, may 
determine omnia placita foreſæ. 4 inft. 291, 3177. 

And by ch, de for. 16. nullus conftabularius, ic. teneat placita 
free; and therefore, the chief juſtice in eyre and the others 
aociated to him muſt, and no other can determine all offences 
lone within the foreſt, according to the laws of the foreſt. 
Ward 489, 491. 4 Inft. 291. | — 

And the claims of all liberties and franchiſes within the foreſt ; 
6, to have a park, warren, leet, '&c. to be quit of aſſarts, pur- 
preſtures, Sc. Mamnod. 488. 4 ft. 201. : 

Aud if a thing which was done within the foreſt be before 
her juſtices, it muſt be pleaded to the juriſdiction. Mantod. 491. 

ll a juſtice in eyre holds his juſtice-ſeat, he ought to make a 
piecept to the ſheriff, for a general ſummons of all perſons, who 
lugt to appear there, and for making proclamation of the ſeſſion. 
Ruruable torty days afterwards. Maurtd 492, 493. 4 Inf. 291. 

| n 
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tranchiſes there. Manud. 493. 4 fe. 291. | 
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And another ſummons to the warden of the foreſt to ſummon 
all the officers of the foreſt, and all thoſe that claim liberties or 


Before the A. de ch. de forefta, all earls, barons, and others in 
the county where the foreſt is, ought to appear at the genera be 
ſummons; but by that f. c. 2. homines qui manent extra foreflan A 
non veniant de catero, Mamed. 405. ; of t 
And therefore, all out of the foreſt, if they have no ſuit 0: 4 
claim, nor any pledges for others, need not appear. Man? gene 
495, 490. | | Bi 
Or if they have no lands, nor are officers there. Manud. 407 1.25 
So barons of the realm, perſons ſpiritual, women, ſervant. 8 
infants under twelve, ſick men, or men above ſeventy, need nat and! 
appear upon the general ſummons, tho' they are within the L 
foreſt, it they have no claim, and their free tenants appear, 's 
Mantod. 498. Cont. Jon. 278. 25 ** 5 ſand 
So a man may make a claim, or traverſe an indictment again{ | 
him by attorney. - Man. 500. 6 1 
So, if an officer make a deputy, he may appear by his deputy. | 
Fon. 278. 5 f | . By 
If an officer of the foreſt does not appear ; his office ſhall be termin 
ſeiſed for the king. Jon. 266. Mantud. 497. | race. 
So, if he does not bring in his rolls. Map. 506. Anc 
Sas if a free tenant within the foreſt does not appear, his land riots, - 
ſhall be ſeized into the king's hands. Mantud. 500. And 
If four men and the reeve of any town do not appear, the ſurrect 
whole town ſhall be amerced; but for a default afterwards every 0 it 
one ſhall anſwer for himſelf. Jon. 279. > made u 
Every foreſter upon his appearance delivers his horn upon hrs Upoi 
knees to the juſtice in eyre, and pays 6s. 84. for the re- delivery; a0t wr 
and every woodward delivers his hatchet. Jon. 266. up 
| | CE other o. 
(G) Juſtites of Oyer and Terminer, n mY 
(G. r.) How appointed. Am 
USTICES of oper and terminer are by a general commiſſo, Brgy 
or afligned for a ſpecial purpoſe. 2 /nf. 419. 4 Inf. 102. Cutis 
V ide ante, (C. 2.) —Prærogative, (D. 28, 29.) 5 But it 
And ought to be appointed by commiſſion, and not by wri. b parlia 
4 ln/t. 164. H P. C. 161. And i 


12 Co. 31. 5 | 
„But now all commiſſions ſhall be in Englih. St. 4 C.. pears f. 

c. „ . ? 55 5 | 
And ought to contain the offences within the commiſſion t. 

ſelf, and not in a ſchedule annex't. R. 12 Co. 31. = 
But others may be joined by a writ of aſſociation, admittance, 


And the commiſſion ought to be in Latin, not in Englijh V. f 7 10 
houg 


and % non ones. * . 4 Iuſt. 165. H. P. 0 — 
161. Vide Aſliſe, (B. 22) | | Vol. 


. . . be 
And if any of the commiſſioners or aſſociates die, there may! 
another writ of aſſociation for others. F. N. B. 111. D. 


e . | #33. 


(6. 2.) Who ſhall be. 


I» the /.. 34 84 3. 1. juſtices of yer and - zerminer — to 
de named by the court, and not by the party. 
And by the ,. 2 Ed. 3. 2. and V. 2. goa they ſhall be juſtices 
of the one bench, or the other, or juſtices errant. 
And therefore, "juſtices of aſſiſe are uſually yg with a 
general commiſſion of oyer and terminer. 
But juſtices of peace, tho” by the f. 18 Ed. 3. 2. 34 Ed. 3. 
1 and 17 R. 2. 10. they have power to hear and determine, are ; 
not intended by a ſtatute which gives authority to rege oyer | : 
and terminer. 2 Kol. 96.1. 25. H. P. C. 165. | 
[By 12 C. 2. c. 27. any perſon appointed may act as juſtice of 
wer and terminer, or gaol delivery, in his on ny notwith. 
handing J. rein 5 


6. 30 In what Caſts. | 


| h the ſe. V. 2. 29. and 2 Ed. 3. 2. commiſſioners of oyer NE 
trnine! for grievous treſpaſſes ought to be of the king's {ſpecial | 
zrace. 4 /t. 163. Rep. 123. 8 
and the general commiſſion is, for all treaſons, felonies, 
riots, treſpaſſes, and other offences. 2 Inſt. 419. 
And regularly, it fhall be granted, when a great aſſembly, in- 
ſurrection, or a henious treſpaſs is committed. F. N. B. 110. B. 
do it may be granted for à ſpecial purpoſe; as, upon a reſcous 
made upon the king's bailiff. F. N. B. 112. fl. | 
Upon a ſeizure of goods for wreck by malefacters, which are 
aot wreck. F. N. B. 412, C. 4 Inſt. 163. Reg. 126, | 
Upon extortions, or oppreſſions by under- ſheriffs, bailiffs, c or 
other officers. EN B. 112. D. 4 Inf. 403. Reg. 126. 
Hunting in _ parks of a biſhop in time of vacation. 
F.N.B. 112. E. Reg. 125, 7. 
Defaults in ſewers or walls againſt the ſea. F. N. B. 113. 
4, Reg. 127, (Sewers A.) 
Collecting of toll, Sc. by miſdoers, when due to a corpo- 
hot ation, F. N. B. 114. C. 119. F. 
102 cutting down trees. 4 1n/t. 163. 
but it ought not to be granted in caſes not ITY or allowed” 
7 parliament. 4 Inſt. 163. Vide Prerogative, (D. 29.) 
And : may be ſuperſeded, guia nen enormic. 3 nfl. 419, 420. 
bt. 163. 
Tow 3 it. may be r * by frocedende, if it 
Wears to be enor mis. 4 IAA. 163. 


(G. 4.) Their Authority 


ſuſtices of oyer and terminey. have * of all offences . 
"Mn their commiſſian. 
Vol. IV. | Ff 8 Or, 
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4 Inſt 166. | 
it. 4 [n/t, 165. 


coroner to an approver, and make proceſs againſt the appe ee 


"$1: 4 2 an 4 * 7 ; A 


* 1 
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Or, which by ſtatute are to be determined in any court of | 
record, or the king's courts of record. 4 Inſt. 164. 9. KH 
P. C. 161. | i c 

Or, which are prohibited by ſtatute, but nothing faid, in . 
what court to be puniſhed. Dal. 24. 4 Iuſt. 164. p 
They may determine the ſame day in which the inquiry is 
taken. 4 Inſt. 164. 

And they ought to ſend a precept to the ſheriff for a jury, 
under hand and ſeal. 4 In/t. 164. | „ - 

But commiſſioners of oyer and terminer cannot proceed upon an 
an indi&tment not taken before themſelves. 4 Iuſt. 164, 

So they cannot aſſign a coroner to an approver. 4 1ſt. 16;, 

So the commiſſion of oyer and terminer will be determined, 
if there be no adjournment. 4 Inſt. 165. DD 

So, if a new commiſhon be granted and ſhewn to them. 


Or a new commiſſion be proclaimed, or the ſeſſions held by 


But by the /t. 1 Ed. 6. 7. the commiſſion ſhall not be deter. 5 
mined by making or publiſhing a new commiſſion or aſſociation, equa 
or altering the names of any of the juſtices or commiſſioners, 14 
4 In/t. 165. »The ſame of juſtices of gaol-delivery by the fame other 
ſtatute.* | | itt 57 

| wal 

. 1 ; Th 
(H) Juſtices of Gaol-Delivezy. w it 

| If : 

Y the /. 27 Ed. 1. de finibus levatis, juſtices of aſſize ſhall de. emciliy 
liver the gaols of all priſoners, within liberties, or without. muſt b 

And by the /t. 4 Ed. 3. c. 2. good and diſcreet perſons ſhall be of the 
aſſigned to deliver gaols thrice a year, or oftner if need be. new ju 

And therefore, juſtices of aſſiſe have uſually a commiſior Morris, 
ad gaolas in com A. de priſoner” in ed exiſten' hac vice deliberand. 

4 Inſt. 168. | | | ; 

And by ſome, they may do it virtute officii, without commit | 
ſion. H. P. C. 164. | „ Ro By th 

So others may be aſſociated to them by writ of aſſociation excleque 
and admittance. 4 /n/t. 169. | | _ ; without 

Or, they may be enabled by a writ / non omnes, Ec. to 1% 
tho' ſome be abſent. 4 /n/?, 169. ER, 

But if there be a charter to bailiffs and recorder, cum ali q 

the king ſhall appoint, to deliver the gaol, &c. it will be void But 
for they can act only with others who cannot act but by comm I * 
ſion, and fo their authority is founded upon the commiſſion, 2 on 2 * 
the charter is void, for the king was deceived. R. 1 Aud. 2% r. þ 

* Juſtices of gaol-delivery may arraign any man impriſoned Tho' h 
that gaol on an indictment before juſtices of peace tho not foul be. 07 
before themſelves, which juſtices of oyer and ter miner cannot Oy, 6 

*They may take a panel of a jury returned by the lle $9, i F 
without making any precept to him.* Ki furs | 


*They may diſcharge priſoners by proclamation, may affe 


a fore! 
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oreign county; may award execution againſt a priſoner, who 
* bern indicted 45 juſtices of 1 and thereupon out- 
jawed; and may deliver the gaol of priſoners committed for 
high treaſon. 4 nf. 169. | 

*They may give judgment of death againſt any perſon found 
guilty of treaſon, Sc. before former commiſſioners, and re- 
prieved. A. 1 Ed. 7. c. 7. 2 18 | | 

They as well as juſtices of yer and terminer muſt ſend their 
records and proceſs determined, and put .in execution to the 
exchequer at Michaelmas every year, to be kept by the treaſurer 


and chamberlains in the treaſury. 4 If. 165, 169.* 


O The Duty of Judges. - 
(I. 1.) They ought to do Juſtice according to Law. 


Judge ought to act conformably to law, and not according 
to diſcretion. ES : = . | 
By the f. 20 Ed. 3. 1. all our juſtices we command to do 
equal right and law to all our ſubjects, rich and poor, without 
rezard to any perſon, or for letter or command from us, or any 
other, or for any other cauſe. | | 4 N 
By the /ame fatute, juſtices ſhall be ſworn to take no fee, gift, 
reward, Sc. to give no counſel, Sc. Yide Officer, (I.) | 
Tho' there be a letter from the king, no regard ſhall be had 
to it. Hob. 16. | . | 
If a cauſe has been argued, and ſtands over on an ulterius 
ecilium, and a new judge is made ſince the former ment, it 
muſt be argued by new counſel; if it ſtands over for the opinion 
of the court, and is argued again only for the information of the 
new judge, it may be argued by the former counſel. Mei v. 
Morris, M. 11 G. 2. Andr. 31.] N 1 h 


(I 2.) Ought to. do it without Delay. 


By the f. 20 Ed. 3. 2. we have charged the barons of the 
xxckeguer that they do right to all our ſubjects great and ſmall, 
without delay, c. Ee 2 | . 


' (I. 3.) Shall not be Judge, and Party. 


zut none can be a judge in his own cauſe. I. 
lf there be an action in the court of mayor and aldermen 
yon a by-Jaw, where the penalty is given to the mayor, it is 
ror. K. 1 Sal. 398. Vide Courts, (;. 16.) | | 
. Tho' the court be held by the recorder, and the mayor is ab- 
«nt; for it is the court of the mayor and aldermen, and the 
order acts for him. N. 1 Sal. 398. g 5 
do if the chief juſtice of C. B. ſues there before himſelf, & 
Kits uti, 1 Fal. 398. 3 „ 72 
FEES =: i 
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80 a judge of C. B. cannot take a fine from himſelf. : 
Sal. 398. 8 | 
vos juſtice of peace being concerned, an order at the ſeſſion; 
before him, & aliis ſociis ſurs, is bad. R. Sal. boy, 
| So, if any judge has an intereſt, he or his deputy cannot hea 
> the caufe, or fit in court: and if he does in Cheſter, &c. a pro- 
| hibition goes. R. Hard. 503. | 5 | 
So, if A. ſues an affiſe before M. and . juſtices of aſſiſe, and 
M. dies, and by writ of affociation A. is aſſociated with . to 
be judge of aſſiſe; the ſuit by A. ſhall ceaſe, for he cannot be 
judgein his own cauſe, and V. cannot proceed without him. 
K. 45, Aff, 3- 8 H. 6.20. | 


Yet a judge of a court may ſue before the other judges of the F 
| ſame court, if the court can be held without him; as the chief 
juſtice of C. B. may ſue there, if the entry be, coram J. Bla- do 
cowe, &c. 1 Sal. 398. | | 
So, an alderman in the court of aldermen in London, by cul. 4 
tom. R. Sal. 425. 2 Lev. 200. | . 6 
do in an action by A. who is mayor, &c. before himſelf, it i; 0 
no error, if he does not appear by the record to be mayor. "Io 
2 Rol. 93. I. 27. 1 Sal. 398. | 0 
| ; . 7 | - 80 
(K) High Treaſon; Uhat chall be. 0 
(K. 1.) If one compaſs the Death of the King, Queen, or or 
| their eldeſt Son. | 2 
(K. 1.) IG H treaſon is the greateſt and moſt heinous offence 5 
What ſhall againſt the king. St: P. C. 1. | | 1 
be a com- By che common law, divers offences were treaſon, which fl ni 
Paſſing: now are not. | | | | 7 w 
But by the /. 23 Ed. 3. 3. 2. pur ceo que divers opinions ot tie | 65 
en que caſe doit eſtre dit treaſon, en que nemy, le royal requeſt des ſag- S „ 
niors et commons ad fait declariſment que enſuiſt. ' (Vide 3 loft. 1. 5 
(1.) By this ſtatute it ſhall be high treaſon, / home fait cm- [Wr 
paſſer ou imaginer la mort no'ſtre ſeignior le roy, madame ſa campaigns plainl 
o de lonr fix eigne et heire, ef de ceo provublement ſoit attaint & 0 rd 
overt fadt per gentz de ſon condition. „ "why: 
And therefore, in every indictment for compaſſing thedeathol ON 
the king, Ce. beſides the compaſſing, an- overt àct mult be 2 7 
alledged and proved. H, P, C. 13. WEE which 
And ſeveral overt acts may be alledged of the ſame ſpecies 0 8 A, 
treafon in the fame indictment. Kelg., 8. wy 7.6 
| [If divers overt acts are laid, and but one proved, it is ſu is ſaid th 
cient; and where divers are laid, and ſome are detective in tor Word 
=_ | the indictment ſhall not be quaſhed for that. Fo/ter 194.) traiterous 
But by the V. M. z. 3. no evidence ſhall be admitted of an words ne 
overt act not expreſsly laid in the indictment. FE: "i 
*But an over: act not laid, maybe given in evidence if it be it, wil 
direct proof of an overt act that is laid. Hafer .* ; $0. if 


t* 


bon ſey 
Netting l 


thus levying war, conſpiring to levy war to dethrone, impriſon, 
| thc, remove evil councillors, or adhering, or ſending money or 
intelligence, though intercepted, are overt-a&ts of compaſſng, 


caſe. Henſey's caſe: Foſter 218. 1 B. M. 642.] 
An overt act for compaſſing the death of the king may be, 
that he actually killed the king. Kelg. 8. And it is the com» 
-afſing and not the actual killing that is the treaſon? 
Or was inſtrumental to his murder. Kelg. 8, 10. . 
That he knowing of a deſign to kill the king (tho? his death 
does not follow) does an act which ſhews his approbation. Kel, 
Or, of a deſign to depoſe the king; for that is the ſame wit 
conſpiring his death. H. P. C. 11. Dy. 298. 6. 3 Iaſt. 6, 12. 
Or, to imprifon him. H. P. C. 11. 3 inſt. 6, 12. 
Or, to get him within his power. H. F. C. 13. 3 /n/t.6, 12. 
As, if he Jevy war for ſuch purpoſe. H. P. C. 13. 
Or, aſſemble people. H. P. C. 13. 3 /nft. 12. 3 
So, if he prepare weapons for ſuch purpofe. H. P. C. 13. 
Or, write a letter to ſecond the deſign. H. P. C. 13. 


LRF. 3. Ä 


(Going into a foreign country, or purpoſing to go thither, 
and taking auy ſteps in order thereto, to concert meaſures in 


or 


Tri. Foſter 196.] 
[Inciting foreigners who are not at war with us to invade, 
falls under no branch of treaſon but this only. Foſter 197. 


Henſey's caſe, 1 B. M. 642. ] 


* Or, declare his deſign by writing. H. P. C. 13. Fide Kelg. 
ol CERA” 3 1 
/ [Writings publiſhed are overt acts. Foſter 198.] 8 
000: [Writings not publiſhed, but found in a man's cloſet, if 
35 plainly relative to other treaſonable practices charged in the 
1 indictment, are overt acts; ſo Algernon. Siducy's would have 
Py been, were they capable of ſuch connection. So Lord Preſton's, 


breeg's, Layer's, Dr. Henſey's were. 16id.] | 85 | 
do, if he declare his defign by expreſs words; for that, 
which plainly ſhews the imagination of the heart ta put the 
king to death, is ſufficient. K. Kelg. 13. Cont, 3 1. 14. 
H. P. C13. . Acc. St. P. C. 2. . ide Foffer 202, where it 
ls ſaid the rule here given is laid down in too great a latitude.“ 
[Words of advice or perſuaſion, uttered in contemplation of a 
!raterous deſign on foot or intended, are overt acts; but looſe 
words not at QA as to any act 6r deſign, are not. Fufler 200.] 
o a conſultation and adviſing together of the means ta 
® it, will be an overt af. Kelp. 15, 17, 20.) | 
do, if a man, knowing of the deſign, meets at the conſul- 
Btion ſeveral times, tho' he does or ſays nothing; for the 
n:tting ſhews his n, R. Kelg. 17, 21. 5 


it be 


— 
. * 


An offence which falls within one branch ene IR 
nevertheleſs be an overt act of a different ſpecies of treaton; 


Harding's caſe, Lord Preſton's caſe, Fefter 197, 210. Gregg. 


Or, write a letter to incite a foreign prince to an invaſion. 


order to an invaſion, is overt- act. Lord Preſton's caſe, 4 St. 


Or, 


44 


rn 
Or, knowing of the deſign, afterwards meets at a contu. 


tation. K 17. | | | H. 
[But once meeting conſpirators on an indifferent occaſion : 
and concealing and not afſenting, is not an overt act but only zh 
miſpriſion. Fofeer 195.) hs | x | hs 1 
So, if a ſoldier does an overt act of treaſonby command of x 34 
ſuperior officer, it will be treaſon: becauſe, the command 8 
being traiterous, the obedience will be ſo; for all are prin. 5 
cipals. Kelg. 13. 353 f of t 
If a counſellor read a paper written for his inſtruction (knoy. N 
2 contents, ) for promoting the traiterous deſign, -Kele. 12, 3 I 
ut a conſpiracy to levy war is not high treaſon, nor an . 
overt act, of compaſſing the death of the king, if nothing be tified 
done in purſuance of it; for it is a ſpecies. of another treaſon. 1. 
. oft 14.* (a) N | 55 by p 
[So a bare conſpiracy to effect a riſing to throw down al! Black 
incloſures, alter law or religion, enhance price of all labour, Ne 
pen all priſons, pull down al! mceting-houſes, is not an le 
overt- act of compaſſing. Foſter 213. . | fat 
* But a conſpiracy to impriſon or reſtrain the king by force aw 
till he yield to certain demands is an overt act to prove the V. F 
compaſſing of the king's death. But there muſt be an overt- 90 
act to prove that conſpiracy to reſtrain, and then that overt. But 
act to prove ſuch a deſign is an overt act to prove the com- So 1 
| paſſing of the death of the king. H. H. P. C. 109. eldeſt 
So a calculation of the king's nativity is not an overt act of Tho 
compaſſing his death. H. P. 6. 11 8 o, 
So killing the Sing by accident, as by an arrow againſt a deer, 2M 
is not treaſon; for he did not compaſs it. 3 M. C-- in the 
Or, by a lunatick, Sc. for he cannot compaſs it. 3 17. 4, 6. Prince. 
[Overt acts required by the ſtatute, are not to be conſidered 4 
merely as evidence to diſcover the intention, but as means made 1 0 5 
uſe of to effectuate it. Fifter 203. 5 in poſſeſ 
| | f eh th © ſudjecd Cc. 
a) Note; This clauſe ſeems very inaccurately expreſſed, for according tothe ane to 
rine eſtabliſhed under the head of levying war, a conſpiracy to levy war i perſon w 
held not to be treaſon. In Lord Hale s Summary it is more exact, the realon «her act 
aſſigned being becauſe it relateth to a diſtin& treaſon :” in Hale's Hiſtory of ttainted 
the Pleas of the Crown there appears great doubt and indeciſion on this doctrine d aw; Ha 
Lord Cole's, that . a conſpiracy to levy war, unleſs a war be actually levied, s That ex 
not an overt act of i. the king's death; in ſome places he ſeems to ad- ecauſe th 
mit it in its full extent, in others he diſtinguiſhes between a conſpiracy to levy whatſoeve 
actual war, and a conſpiracy to levy what is called confirudtive war. In Fefter 210, or allegia 
211, the real diſtinction ſeems to be accurately taken, « that every conſpiracy to ling in be 
levy ſuch a war, as, in judgment of law, it is intended againſt the per/on of the Mr. juſtic 
king, be it to dethrone or impriſon him, or to oblige him to alter his meaſures & pcllefſic 
government, or to remove evil councillors from about him, is an overt- act of ©lurdities 
compaſſing the king's death; but that a conſpiracy to levy conſtructive w. rence, hi 
not tending immediately to the perſonal danger of the king, & not an overt- ad. Ad it dow 
The queſtion is a queſtion of conſtruction of a particular ſtatute, which ih as ti 
muſt be decided by the meaning of the words open att and conſpiracy ; no com dare them 
ſpiracy can exiſt without ſomething done, namely, the aſſembly of two ® ht, cant 
more perſons together to conſult on a common deſign, which 1s certainly «lor, ay 
much more than individually forming ſuch deſign, and may therefore, v alerting 
perfet Propricty, be called an open act. | | | : oy ſub 
8 8 i + 0 iſt 
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The 


JUSTICES. — 


The king before his coronation is within the . 25 Ed. 3. 2. (K. 2.) 
H b. C. 11. * Fofter 188. * ' < © Who ſhall 
So, a king de facto, tho' he be not de jure. H. P. C. 12. be king, c. 
Inf. 7. (a- 8 | | 15 
; - the rightful king be afterwards reſtored. H. P. C. 12. 
: 45 . queen regnant. H. P. C. 12. 3 Inft. 7. | 
But a king in title only is not withia the ſtatute; as, the conſort 
of the queen regnant. H. P. C. 12. 3 Ink 7. 
Nor a king de jure, who has not poſſeſſion. H. P. C. 12. 


Inf. 7. | | 

4 Nor a king who voluntarily reſigns, and his refignation is ra- 
tifed in parliament. H. H. P. C. 104.* 

The ſame reaſon holds with reſpect to a king who is deemed 
by parliament to have abdicated, as in the caſe of James II. 
Black. Com. vol. 4. 78.“ e 

Nor a vice- roy, ambaſſador, &c. 3 Inf. 8. 

Yet a king driven and kept out of poſſeſhon by rebels is a king 
4 facto & jure, and within the ſtatute; as, king Charles 2d ab 
am 1648 ad 1660. R. Kelg, 15. See the obſervations of Sir 
M. Fofter on this caſe 402.* | | 

So a queen conſort is within the ,. 25 Ed. 3. 3 Inf. 8. 

But not a queen dowager. H. P. C. 12. 3 inſt. 8. 

So the 2d or 3d ſon, when he becomes heir apparent, is the 
eldeſt ſon within the #. 25 Ed. 3. H. P. C. 12. 3 Inf. 8. 

* Tho' he be not the ſon of the queen the king's ſecond wife.“ 
do, the eldeſt ſon of a queen regnant. H. P.C.12. 3 In. 8. 
* $a, it ſeems, the grandſon of the king by his eldeſt ſon dead 

in the king's life-time, as Richard II. after the death of the Black 

Price. H. H. P. C. 125, vol, 1.* DNS 


a) Note, this diſtinction between a king de facto and a king de jure has given 
riſe to conſiderable difficulty, as indeed it ſeems improper to be made, the king 
in poſſeſſion of the powers of government, being the only perſon to whom the 
(uject can look as intitled to his allegiance. The fat. 11 H. 7. c. 1. the pre- 
amdle to which Foſter ſays is declaratory of the common law, enacts that no 
perſon who ſhall attend the king for the time being in bis wars, or do any 
ther zet to which he is bound by his duty of allegiance, ſhall he convicted or 
ttunted for high treaſon, by act of parliament, or otherwiſe by any proceſs of 
aw; Hawkins P. C. vol. I. page 36, grounding his opinion on this act ſays, 
" That every king for the time being has a right to the people's allegiance, 
tecauſe they are bound thereby to defend him in his wars againſt every power 
whatioever : and that one out of poſſeſſion is ſo far from having any right to 
bar allegiance by virtue of any other title, which he may ſet up againſt the 
ling in being, that we are bound by the duty of our allegiance to reſiſt him.“ 
Mr, Juſtice Black/tone in his Commentary vol. 4. page 77- obſerves that the point 
c pclleſhon is here carried roo far, and enlarges on the inconveniencies and 
<lurdities that muſt follow from its being taken in this extent; with due de- 
«rence, however, to that great character; the law ſeems to be as Hatokins has 
«% it down, and the real conſequence mult be that the king in poſſeſſion may = 
muſh as traitors thoſe who ſupport the right of his competitor, if he afterwards 
bare them in his power; but the competitor, if ſucceſſſul in the aſſertion of his 
nght, cannot when in poſleſiion of the crown puniſh the adhercnts of his pre- 

Hor, and it cannot be imagined he will puniſh thoſe who have afliſted him 
f Alerting his own title. | 
Ar ſubj<& is diſcuſſed at full length in the notes to pages TOT, 103, and 

of 1ſt vol. of Hale“ Hiflery of the Pleas of the Crown, and in Foſter from 


| Pt 376 to 406. 
he e | 
| Ff 4 But 


JUSTECES:. 


But the heir preſumptiveis not within the ſtatuts; as, the bry. 
ther of a king, who has no ſon, or iſſue. H. P. C. 12. 80 
As, Roger Mortimer 11 R. 2. The Duke of York 39 H. 6, H 


H. P. C. 12. 3 Inſt. 9. Unleſs by ſpecial proviſion by act of 
parliament as in the caſe of the Duke of Tork.“ : 


(K. 3. If he violate the King's Companion, his eldeſt Daughter 

. -., unmarried, or the Wife of his eldeſt San, hot 

; a 5 ady 

So, by the /. 25 Ed. 3. it ſhall be high treaſon, (2.) { low: 7 
violaſt la compaigne wp ou leign file le roy, nient marrie, ou la 1 
compaigne leigne fitz et heive tt roy. 55 5 
13 be an overt 20 of this offence. H. P. C. 16, a” 
There muſt be.manifeſt proof not conjectural. H. P. C. 16 80 
And if the wife of the King, or of the prince conſent, it will 71 

be treaſon in her alſo. H. P. C. 16. 3 Iv/t. 9: | 1 
And every daughter of the king, who 1s eldeſt at the time, is inte! 
within the ſtatute. H. P. C. 16. 3 In/t.g. 8 1 
But a queen dowager is not within the ſtatute. H. P. C. 1b. ſent: 

3 Inſt. 9. 725 e REES | of on 
(K. 4) If he levy War. 2 

. 5 Ta * B 

So, by the ſt. 25 Ed. 3. 2. it ſhall be high treaſon, (3.) / line 1 
leve guerre encounter noſtre ſeignior le roy en ſor realme. A lawful 
A man levies war, if he be in actual arms againſt the king, | e 

If a man, being in arms with divers armed perſons in his C34 
houſe, upon a meſſage from the king by any of his council, com. To, 
manding that he diſperſe thoſe whom he has in arms with him, 1 
and come to the king, refuſes, and afterwards continues in arm Tho 
with armed perſons in his houſe. E. of Eſſex, R. Mo. 621. 0rn 
If he goes witha troop of officers and others from his houſe to 80 8 

a. city, and aſks their aſſiſtance, c. R. Mo. 621 coaſpir 
I he maintains a fort or caſtle againſt the king's forces, H Fur 
AE I... — 


[Holding a caſtle againſt the king's. forces by actual force, | But r; 
levying war; not the bare detainer, by ſhutting the gate a riot, 


Foſter 219. | 3 So a 
| 1 K 2 Bone in confederacy with rebels, or if it is delivered oct N 
up to them by treachery, or in combination, (not if thro' con. thoſe wh 
ardice or imprudence,) it is, Ibid.] | becauſe | 

[It is not neceſſary to a levying war, that there be the appear- N aKmbled 
ance of an army formed under leaders, or provided with mit e, 
weapons, or drums, colours, c. Foſter 208. Damarte au e ©... 
Purchaſer's.caſe, 8 State Trials 218. a 0 it is 


[Lifting and marching are ſufficient overt acts, without batt . 1 
Foſter 216 i ä k | inſt 
And it will be treaſon, if war be levied in any reſpect again . A.. 7 
the kin 3 5 g 5 
As, if it be intended to reſtrain the king within his hou't. N cuſe Joi 
Mo. 621. | | | N 
To compel the king to remove any of his ſervants, tho no &: 


mage is intended to his perſon. Mo. 621. + 4 


JUSTICES, 


80, if it be intended to make a publick reformation, and N 
cual force is employed for it; as to make a change of religion. 


j. P. C. 14. 3 Int. 9. for it is aſſuming a royal authority. 
To impugn or ehange the laws or ſtatutes. 3 {n/t.g. _ 
To remove a councillor, or other magiſtrate. R. Poph. 122. 
t. 9. | | | 
; (linde in a warlike manner to pull down a privy-councillor's 
houſe, and kill him, for the meaſures the king is taking by his 
advice, is levying wars Benſtead's caſe, 1640. Foſter 211.) 

To expulſe all ſtrangers. 3 11ſt. 9. | EN 

To throw down incloſures throughout the whole country, 
H. P. C. 14. K. Poph. 122. 5 lnſt. . | | 

To pull down bawdy-houſes. Kelg. 65, 1 Sid. 358. 

So to pull down all meeting-houtes. Damaree's.caſe, 8 State 
Trials, 218. Or for the reformation of real or imaginary evils 
of a publick nature, and in which the iafurgents have no ſpecial 
intereſt. Fojter 213.* | = 

[Tho' a man is not concerned in the original deſign, not pre- 
ſent at pulling any down, only preſent at burning the materials 
of one, inciting the rabble to reſiſt the 2 and attacking 
them. Purcliaſe s caſe, State Trials 218. Foſter 218. | 

To open all priſons. Kelg. 75. 3 LH. 9. | | 

* But war levied to break priſons for the purpoſe of delivering 
one or more particular perſons cut of priſon, wherein they are 
lawfully impriſoned, unleſs fuch as are impritoned for treaſon, 
vas ruled not to be high treaſon but only a great riot. H. H. B. 
C. 134. Cale P. C. p. 9. | 

To enhance the wages of labourers. H. P. C. 14. 3 Inft. 10. 

If war be actually levied, all aſſiſting in arms are traitors. 

Though they do not know the intent, N. Mo. 621. | 

Or miſtake the intent. X. Mo. 621. | 

So, all conſpirators, tho? they are not in arms, if others of their 
conſpiracy are. H. P. C. 13, 14. 3 aft. 9. K. Kelg. 19. | 

(Furniſhing rebels or enemies with money or proviſions, is 
treaſon; unlefs compelled. Foſter 217.] 58 5 

But raiſing a force to pull down a particular incloſure is only 
riot. H. P. C. 14. 3 lf. 9. | 

So a riſing of weavers to . all engine looms, machines 
which enabled thoſe of the trade who had them, to underſell 
hole who had them not: was held not to have been levying war, 
becauſe it was a point affecting the intereſt of the parties 
alembled, Fofter 210.] | | g 

do a conſpiracy to levy war is not treaſon within this branch of 
lhe ſtatute, if war be not actually levied. H. P. C. 13. 3 Ig. . 

do it is not treaſon if a man join rebels pro timore mortis & 
et quam cito potuit. H. P. C. 14. 3 Inft. 10. „„ 


lt 8 does not aid or aſſiſt, or uſe any force, tho' he be preſent. | 
Ac. ; 


hut fear of having houſes burnt, or caſtle deſtroyed, will not 


ue joining rebels or enemies. M*Grouther's caſe, 1746. 
7 T * . 


So 


rie, 
: So 4 conſpiracy to levy war in one part of a country, if war 
be levied in another part, does not make him guilty, who doe: 


not appear privy or aſſenting to it. K. Kelg. 19. he 1 

[Attacking the king's forces, in oppoſition to his authority, i; 8 
levying war; but not if on a ſudden quarrel the neighbourhood 1s 01 

drive the forces from their quarters, 4/ter 219. ] 1 
= | 5 16. 
(K. 5.) Or adhering to the Enemy. a 

| | act a 

So, by the /. 25 Ed. 3. 2. it ſhall be high treaſon, (4.) $; A 
home ſoit aidant as enemies notre dit Seignior le Roy en ſon vealne ſeicr 
donnant a eux aid ou comfort, en ſon ruialme, ou per aylours, et de cu lt 
provablement ſoit attaint de overt fact. | ue 
Aman will be adherent to the enemy, if he gives them aid 1 
and comfort. H. #. C. 14. 3 It. 100. | being 

{Furniſhing them with moncy or proviſions, or ſending uons 
money, proviſions, or intelligence, tho' intercepted, is an oven 13 * 
act of adhering. Gregg's cafe, 1707. Henſer's caſe 31 G. 2. and d 
Poſter 217. 1 f. M. 642. | h be hig 

[The indictment ſhould be laid for ſending a letter from the It 

lace where the venue is laid, to be delivered in parts beyond the wntin; 
ſea to the enemy. Foſter 218.] ue 8 hath a 

(Cruiſing on the king's ſubjects under an enemy's commiſſion, accord 
is adhering, tho' no other act of hoſtility laid. Lid. | rich t. 
II a ſubject of England makes war on the king's allies, en. fatutes 
gaged with him againſt the common enemy, it is adhering, tho [tall be 
no act committed againſt the king or his forces. Foſter 220.) (By 

If he furrender to them one of the king's caſtles for reward. money 
ö ; 185 [By 

Holding a caſtle againſt the king's forces, tho' only by bare he don 
detainer, without force, if in confederacy with enemies, or de- | 
livering it up by treachery or in combinætion, (but not if thro' 4 
cowardice or imprudence,) is adhering. Foſter 219.] : 

States in actual hoſtility, tho” no war declared, are enemies. 80 by 
The fact, war or not, triable by jury. Public notoriety is evi. ccunterfa 
dence. Jbid.] W x | Aider 
Men, not ſubjects, who come in a hoſtile manner into the lin ti 
kingdom, are enemies. H. P. C. 15. 5 . By the 

As, the Scots who invaded England in queen Elizabeth's time; or prey 
tho' the king of Scotland, was then in amity. H. P. C. 15. Aud 
3 Inſt. 11. 4 Inſt. 15242. ufd a 

And tho' it was done withaut his aſſent. 3 12/7. 11. 4 Inſt. 15% But 6 

[If the ſubject of a foreign prince in amity with us invades us, 15 it be 

- without commiſſion from his ſovereign, or acts in a hoſtile Nor ff 
manner, under commiſſion from a prince at enmity with us, he C1 
is an enemy. Feſter 219. ] 5 Nor 1 


So every one, not within the king's allegiance. 3 Int. 11. bat. "1 
But a ſubject in rebellion is not an enemy; and thereiore, if a 


. / : a do recei 
rebel flies out of the kingdom, and 4. knowing of Eis tan , = 
ſuccours him, he is not a traitor within this branch. 3 jt. < ſy - my 


-JUSTICES. 
$o if a ſubje&t comes with the king's enemies into the kingdom, 
he is not an enemy. 3 nfl. 11. ens | | 
So the prince of Malet, who holds of the king by homage, Oc. 
is not an enemy; for he is within the allegiance. 3 /nft. 11. 
In all theſe caſes there mult be an overt act proved. H. P. C. 
16. 3 Loft. 12. | : 2 
act alle d e in the indictmeut. | 
A proot ſhall be by 2 witneſſes to the ſame overt act, or to 
ſerer:! vvert acts of the ſame treaſon, Kelg. 9. | 
It there be at Rome a conlpiracy to raiſe a rebellion, and ſome 
nove to England with that intent, it will be an overt act. Sav. 4. 


tions in the acts of ſettlement (1 JV. & M. ft. 2.c.2.& 12 & 
13. 3.c. 2.) from ſucceeding to the crown and ſhall maliciouſſy 


be ig htreaſon. 1 Ann. ff. 2. c. 17.* | . 
*It any perſon ſhall maliciouſly, adviſedly, and directly, by 


wnting or printing, maintain and affirm, that any other perſon 


according to the act of ſettlement, or that the kings of this realm 
mh the authority of parliament are not able to make laws or 
fatutes, to bind the crown and the deſcent thereof; ſuch perſog 
llall be guilty of high treafon. 6 Ann. c. 7. ſ. 1.“ 
[By ft. 17 Geo. 2. c. 39. correſponding with, or remitting 
money to the pretender's ſon.] _ | | vs | 
(By J. 2. the pretender's ſon landing, or attempting to land ig 


are ite dominions of the crown of Great Britain. ] 
de- 0 1 | — . 
10 (K. 6.) If he counterfeit the Great, or Privy Seal. 


ies, do by the . 25 Ed. 3. 2. it ſhall be high treaſon, (5.) Si home 

vi ccunterface le grand ou privie ſeal le roy. | 5 | 
Aiders, and conſenters to counterfeit the great, or privy ſeal, are 

the WW within this ſtatute. V. P. C. 18. 3 Inft. 16. | 5 


By the J. 1 M. 6. to counterfeit the ſigu manual, privy ſignet 


* ol privy ſeal, is made high treaſon. 

15. And by 7 Ann. c. 21. /{ 9. to counterfeit the ſeals uſed in 
Lotland according to the 24th article of the union, is higli treaſon.“ 
; But fixing the great ſeal, Sc. to a falſe patent is not treaſon, 
* 0 it be miſpriſion. H. P. C. 18. 3 Inſt. 15. 

| Nor fixing the ſeal by the chancellor, without warrant., I. P. 
Cas. 3 [ft 15. | 


or a conſpiracy to counterfeit the ſeal, if it be not counter- 


11 kited, H, P. Ge 18. 3 Inſt. 15. 5 , 285 
ain WY receiving and abetting a counterfeitor of the great ſeal know- 
vis ly, after fact committed, is not treaſon, but miſpfiſion only. 


4. 12 Co. 81. | 


Nor 


And by the /. 7 W. 3. 3. there muſt be proof of the fame overt. 


If any perſon ſhall endeavour to deprive or hinder any perſon, 
being the next in ſucceſſion to the crown according to the limita- 


und directly attempt the ſame by any overt act, ſuch offence ſhall . 


hath any right or title to the crown of this realm otherwiſe thau 


443 - 


JUSTICE'S8. 

*Nor the razing of the name of one manor out of a patent, and 
putting in that ot another, nor any artificial removing of the true 
writing, and adding matter altogether new; nor, by the better opi. 

non, the taking off the wax impreſſed with the great ſeal from 3 
true patent, and fixing it to a writing purporting a grant from 
king. Aelg. 80. 3 nfl. 15, 16. 12 Co. 15, 16, 17. 2 = 
74. B. Treaſ. 3, 17, 4, 8. Hawk. wol. 1. page 41,* 


(k. 7.) Or Money. 34S ney 
| SS Y ur 
So, by the t. 25 Ed. 3. 2. it ſhall be high treaſon, (6) | bm 1 
enunterface money le roy, ou apport faux money en ceſt roialme counter. Len 
fait al money a Angliterre ſachant ceo ęſire faux, per nerchander ww indi 
payment faire, Vide Money. „ 5 [] 
But only gold and filver money are held to be within this ſta- lx- 
tute. 1 Hawkins 42. N 25 pref 
Tho? it be not uttered. H. P. C. 20. 3 Inft. 16, half- 
To counterfeit the proper coin of the realm is within the ff. 2; Is hig 
Ed. 3. 2. and was alio treaſon by the common law. H. P. C. 1). „ 
3 Inſt. 16. i 3 | | t mont 
* Fo counterfeit the impreſſion of a guinea or half guinea on 2 offene 
piece of gold previouſly hammered, not round and not paſſable in and fe 
the condition in which it then was, was adjudged not to be high 10 
treaſon, for the crime was incomplete. 2 Hlacł. 632. days, 
* But barely uttering falſe money made within the realm, know- have 
ing it to be falſe, is not, as jt ſeems, high treaſon nor a miſpriſion tende1 
of treaſon ; but was at common law only a high miſpriſion; and by "_ 
8 9g Wil. 3.c. 26. is in ſome caſes made felony. 1 Haul. 42.* an. 
So, to bring in, knowingly, coin counterfeited ad ſimiluudirn _— 
monela ks Pom a foreign kingdom, and make payment with it [Y. 
| | | priſon! 
H. P. G. 21. 3 inf. 18. | 1 N hr 
By the ,. 1 M. 6. to forge and counterfeit gold or filver con, - © kf, 
pot the proper money of the 8 if current in the realm by 'B 
conſent of the king, is high treaſon. If current by proclamation _ . 5 


. ET | RE 
By the ,. 1 & 2 Ph.& M. 11. knowingly to bring into the ls 


realm from beyond ſeas coin counterfeit like money current in thi 005 
realm, of intent to utter and pay the ſame, is high treaſon in il lingdon 
importer, his counſellors, aiders and abettors. | there 

By the „l. 5 El. 11. clipping, waſhing, rounding, and fligg leized; | 
for gain the coin af this realm, or current by proclamation in forteited 
is treaſon in the actors, their counſcilors, and abettors. ide tion, ſha 
8 | „ n [Tend 
By the /. 18 EI. 1. by any means for gain to impair, dimm 24. per o 
falſify, ſcale, or lighten the coin of this realm, or current iu, tat. 


roclamation, is treaſon in actors, counſellors, and abettors. / # 
7 By the /,. 8 9 IV. z. 26. (made perpetual by the fe. 7.4% 
25.) no perſon, unleſs employed in the mint and for the * 
the mint only, or authorized by the treafury, ſhall. nou 


* 


JVSTSERS . 9 


rake or mend (or begin or aſſiſt in it) any puncheon, ſtamp, dye, 
or mould of metal, earth, or ſand, &c. whereon is impreſſed, or 
which will make or impreſs the figure or ſtamp of either ſide of 
old or filver coin current, or edging tool, or engine not of 
common uſe in trade, but contrived for marking edges of money 
like the edges of money coined in the king's mint. And the 
offenders, their counſellors, aiders, and abettors ſhall be adjudged 
guilty of high treaſon. n FA 

* By /7. 2. of the fame ſtatute, perſons. conveying out of the 
mint in the tower of London, or any other of his majeſty's mints 
without lawful authority for that purpoſe, or aſſiſting, &c. any 

uncheon, &c. uſed in the coining of money there, their coun- 
{ellors, &c. ſhall be guilty of high treaſon. See the caſe of Hugh 
Lemard on this ſtatute. Black. 809. And for the form of the 
indictment ſee Crown Circuit Companion 167, 171. pe 

[By flat. 15 G. 2. c. 28. to waſh, gild, or colour, ſhilling or 
x-pence, true or counterfeit, or to add or alter any part of im- 
preflion, to make it paſs for a guinea or half guinea, or to alter 
half-pence or farthings, to make them paſs for ſhilling or ſix-peuce, 

b high treaſon. 5 | 8 „ 

V2. perſons uttering falſe money, knowingly, ſhall ſuffer fix For offences 
months impriſonment, and give ſecurity for two years; for ſecond relating to 
offence two years impriſonment and ſecurity for two years more; on da 
and for third offence felony without clergy. ] ; | = 8 

J 3. perſons uttering falſe money knowingly, twice in ten Coin and 
days, or that ſhall, at the time of uttering ſuch falſe money, Coinage- 
have about them one piece of counterfeit money beſides that 
tendered, (it does not here ſay Anowingly) ſhall be deemed a 
common utterer of falſe money, and ſuffer one year's impriton- 
ment, and give ſecurity for two years more: and if he afterwards 
tender falſe money, knowingly, felony without clergy.] 

[/. 6. counterfeiting halfpence or farthings, two years im- 
priſonment, and ſecurity for two years more. „ 

(By. 11 C. 3. c. 40. counterfeiting copper, or uttering it, 


— 


7 1s made felony.) | 
a [By A. 13 C. 3. c. 71, perſon to whom gold coin is fendered, 


may cut it; if it ſhall appear diminiſhed or counterfeit, the perſon 

tendering ſhall bear the loſs, if not, the other, to be determined 

by mayor or juſtice.] | 17 5 3 | 
| (By A. 14 G. 3. c. 42. filver coin, purporting to be of this | 
kingdom, ſhall not be brought in under weight or fineneſs; and 

thereof in a ſhip, or on a perſon coming from it, may be 

lezed; if it is weight and fineneſs, it ſhall be reſtored, if not, 

torteited, half to the king, half to informer, and after condemna- 


tion, ſhall be melted, cut or defaced.) | 
[Tender in filver above 251. is good only for its value at 5s. 
24. per ounce. ] e | 


tat. 14 C. 3. c. 70. directs light gold coin to be cut.] 


JUSTICES. 


(K. 8.) If he kill the Chancellor, Treaſurer, or King's Juftic | 
| N doing their Offices. | | 6 


So, by the ff. 25 Ed. 3. 2. it will be high treaſon, (7,) þ hn 
tuaſt chancellor, treaſurer ou juſtices noſtre ſeignior le roy del un haut 
ou del auter, juſtices in eyre et d afſiſe et touts auters ſuſtices aſſiqnes dt x 
over et terminer e/teaunts en lour places feſants lour offices. | if 


Wounding of che chancellor, Sr. if death does not enſue is not 2: 
within the ſtatute. H. P. C. 17. 3 Inf. 18. | 
* But if many conſpire to do the act, and one of the conſpirz. m 
tors actually do it, this ſeems to be treaſon in them all. H. H thc 
P. C. 230.* | | £3 all 
Nor killing them, if they are not in the exerciſe of their m 
eflives. n | . yea 
Nor killing any not named in the ſtatute; as, lord ſteward, 6m 
barons of the exchequer, &c.. H. P. C. 17. 3 Inf. 18. fubt 
* But the lord keeper, ſince the . 5 El. c. 18. which declares 8 
the office of lord keeper to be to all intents and purpoſes the ſame fron 
as that of lord chancellor, is within that ſtatute, H. H. P. (. not K 
. = h | 
5 So alſo are the commiſſioners for the cuſtody of the great lave 
ſeal ſince the 1 V. M. f. 2. c. 21. as it ſeems. - 4 Black. 45 theſe 
* But not the commiſſioners for executing the office of lord for oi 
treafurer.. XX PC: 231% (a) © | | 
A judge of the admiralty, or eccleſiaſtical court. 3 If. 18. V 
Nor a peer in parliament, or a member of the houſe of 
commons, tho? killed in their places. 3 I,. 18. 
* But by 7 Ann. c. 21. / 8. to lay any of the lords of ſeſſion 
or juſticiary of Scotland in the exerciſe of their office is hig 
treaſon.* | 8 
(K. 9.) To maintain the Authority of the Pope. : /o 
i 5 | religton 
By the f. 5 El. 1. if any perſon, after conviction and attainder So, 
for the firſt offence, do again by writing, teaching, Ic. wittingly Or, 
maintain the authority of the biſhop 6f Rome, heretofore claime Tho- 
in this realm, being under the queen's obeyſance, his abettors, malice t 
Sc. to further ſuch authority, &c. or if any, within 3 months, Sa. 8 
after the firſt tender, do a ſecond time refaſe the oath of ſupre- borhe is 


macy preſcribed 1 El. 1. he ſhall be guilty of high treaſon, Vi 80 i 


ff, (X. 1.) : F | . ſreaut, | 
So, by the /. 13 El. 2. if any uſe, publiſh, or put in ute 20 (Cr in th 
bull, ©. from Rome, or abſolve or be abſolved by colour of ſuch 9, if 
bull, Se. 05 0 
| - | | 2 But if 
(a) Lord Hale aſſigns as his reaſon for thinking that the lord keeper is within of the ſer 
the f. f 25 El 3. the ſtatute of Elizabeth declaring his office to be the W 23, 25 
that of lord chancellor; the f. of W. & M. puts the commiſſioners tre Bir be 
ſame footing. But as no ſtatute gives the commiſſioners of the treaſury 4 __ 
fame powers and privileges as the ord treaſurer had, the law ſcems to ent cock. 


80 


with reſpect to them as Lord Hale kas laid it down. 
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{ 


ence, or to that intent to the Romiſb religion, or move to be recon- 

ciled, or be recouciled to the ſee of Rome. BED | h 
So, by the ff. 3 Fac. 4. . 22. if any on the ſea, beyond the 

ſea, or in this realm perſuade or withdraw any ſubject from his na- 


to the pope, or ſee of Rome, or other prince, their abettors, Oc. or, 
if any be reconciled, Oc. unleſs he return, c. and in fix days ſub- 
mit and take the oaths of allegiance and ſupremacy. | 

So, by the ff. 27 El. 2. If any Jeſuit, ſeminary prieſt, or other 
eccleſiaſtical perſon, born in this realm and profeſſed, Ec. by au- 
thority of the ſee of Rome, come into or remain in this realm, 


come not within 10 miles of the queen without licence during 10 
years: or, if any brought up in a ſeminary, Oc. do not return in 


ſubmit, c. and take the oath of ſupremacy. | 
So, if any pretends authority to abſolve or perſuades a ſubject 
from his obedience, it will be treaſon within 23 El. 1. tho' he does 
not move any to decline his obedience. R. Sav. 3. 
80, if he perſuades any, c. tho* he has not, nor pretends to 
kave power to abſolve. K. Sal. 3. for the learning ariſing from 


for other offences by papiſts, Qc. ſee Popery. 
Vide poſts (V. 3.) 1 
(J) Petit Treaſon, Chat. 
nigh (.. 1.) To kill a Maſter. | 


O, by the ft 25 Ed. 3. 2. petit treaſon is quant un ſervant tua 


religion tua ſon prelate a que il doit foye et obedience. 


inder So, if a ſervant kill his miſtreſs. IH. P. C. 23. 

ingly Or, his maſter's wife. H. P. C. 23. 2 Inſt. 20. 

med Tho“ the ſervant be departed from his ſervice, but kills upon 
tors, nalice there conceived. H. P. C. 23. 3 1nfe. 20. 5 
"ths, S0, if a ſon, who has meat and drink from his father kills him; 
ſupte for he is a ſervant. H. P. C. 24. 3 1oft. 20. | 


So, if a man, by the procurement and in the preſence of a 
ſereaut, kills the maſter, it is treaſon in the ſervant, tho? only mur- 
Gr in the other. H. P. C. 25. Dy. 128. 3 nfl. 20. 

So, if the man was procured only to rob the maſter. Dy. 128. 

Or, only to beat the maſter, and he kills him. 

But if the maſter be killed by the procurement, but in the abſence- 
* ſervant, the ſervant is only acceſſary to the murder. H. P. 

. 23 2 5 2D ; | . 

Put being in the ſame houſe, tho' not in the ſame room, is a 
pidence, ZZ, P. C. 24. | Es 

f | If 


8, by the . 23 El. 1. if any withdraw, Ee. any from obedi- | 


tural obedience, or reconcile him, or move him to promiſe obedience 


unleſs in 3 days he ſubmit and take the oath of ſupremacy and then 


6 months after proclamation in London, and in two days after return 


theſe ltatutes ſee H. H. P. C. 329, Cc. and Hawk. 67, Sc. and 


ſon maifler ou un feme tua ſon baron, ou quant home ſeculer ou de 
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If the ſervant attempt to aſſaſſinate a ſtranger, but by miſchance 
kills his maſter, it is treaſon ; for he had a murderous intent, 

And a circumſtance, which makes a man guilty of murder, makes 
a a ſervant guilty of petit treaſon, H. P. C. 24. 

But if a ſervant kills his maſter mithout malice, it is only man- 
aughter. H. P. C. 24 


(L. 2.) Huſband. 


If a wife kill her huſband, it is petit . H. P. C. 23. 
2 if ſhe intend the death of another, and the buſband i is 
d 
Or, if a ſtranger kill the huſband by her aſſiſtance. . P. C. 
5 3. 


23, 24, 25. 3 Toft. 20. Dy. 332. 

If ſhe deſires her daughter to give powder to her huſband for his 
recovery, which ſhe does in her abſence, whereby the huſband is 
poiſoned. R. Kelp. 

But if a danger kill the huſband by the procurement of the wiſc 
who 1s abſent, ſhe 1s. only * to the murder. H. P. C. 23, 
25. Dy. 332. 3 Inf. 2 

If an huſband kill his wife, it is only murder. 


(L. z.) Prelate. 


If a clerk religious or "Ow kills his ſuperior; it is petit treaſon, 
H. P. C. 24. 3 tft. 

[It is a ſpecies of — 2 and a perſon guilty of it may be in. 
dicted for murder; and if murder is excepted in a pardon, petit 
treaſon is thereby excepted. Foſter 324, 325. 


Aäiders and abettors to * treaſon are within the 1 25 Ed 
3. 2. H. P. C. 24. 3 Inft. 2 


A man for petit treaſon mal have judgment to be drawn and 


banged. H. P. C. 24, 268. 3 Iuſl. 211. 
A woman to be drawn and burnt. H. P. C. 24, 268. 3 1. 
211. | | 


Vide poſt, (v. 4) 


(M) Felonp; homicide. 
(M. 1.) Murder. 


UODLIBET cinen capitale ello. animo | perpetratum | 
felony. Co. L. 391. 


comnitted. And anciently bigh — was pardoned by this word, felng, 


but not of late times. Co. I. 391. a. Dutt 


Or a ſervant, by her procurement, tho* ſhe be abſent. H. P. c 


Yet 1 
or the | 
And 
Ken 

by th 
eing he 
Mp, WG. 
Wt appe 


prove N 


The | 


* fartthy 
id not | 


Von. 


JuS rens. 
But petit treaſon, homicide, burglary, 'robbery, arſon, rape, 


and larceny, are now felonies. Co. L. 391. 
Homicide comprehends murder, manſlaughter, death by chance, 
 defendendo or for juſtifiable cauſe. N Fg 7 
Murder is, when a man ſane and above the age of diſcretion 
kills another within the realm, on malice prepenſe. H. P. C. 


5 Mao EY 3 
There is no particular way of killing another, which is 
necelſary to conſtitute a murder, but it may be committed in as 


many ways, as there are by which an end may be put to life. 


\trange 884.* „ 28 | 
If a man upon malice kill another it is murder, tho' he was 
| irunk. H. P. C. 43. I; f . 
N Tho' an infant, if he be above the age of diſcretion. 


Or under the age of diſcretion, if by circumſtances it appears 
that he knew what the action was; as, by excuſes, endeavouring 


to conceal, &c, H. F. C. 43, 44. 


” [A child of ten years of age may be guilty of murder. Yort's 

5 cafe, 1748. Fofter 70. a 8 
So, if a man procure a lunatick, Sc. to kill. H. P. C. 43. 

c Tho' a feme covert, by coercion of her huſband. H. P. C. 65. 

55 But it is not felony in a lunatick during his lunacy. H. P. C. 
$3 >> | 


Nor in a non compos. H. P. 2 43. | ; 
Nor in an infant, who does not know good from evil. H. P. C. 


I [t is murder, tho' the man killed be an alien, or denizen. 
| 3 Inf. 50. ; : 
u Or, attainted of high treaſon, or felony. 3 Ia. 50. 

tit Or, in a pramuuire. 3 Inf. 50. | ; | 


Or, abjured. | | 
Or, convicted and under execution for another crime, R. 
Ed J Wed. 68. - ; ; 
But the perſon muſt be in rerum natura; and therefore, if a 
nd woman privement enſeint by a potion deſtroy the child before it be 
born, it is not murder. H. P. C. 53. 3 Inft. 50. | 
1. Or, it another by a ſtroke given to her, deſtroy it. H. P. C. 53. 
3 Inft, 50. ; „ | 
Tet it it be born, and afterwards die by means of the potion, 
"r the ſtroke, it is murder. H. P. C. 53. 3 Inft. 50. 

And he, who adviſes the deſtruction. before the birth, is 
Ketery to the murder. H. P. C. 53, 54. 3 Inft. 51. 
by the . 27 Fac. 27. if a woman delivered of iſſue, which 
ang born alive would be a baſtard, endeavour by burying, drown- 
a c. by herſelf or others, ſo to conceal it's death, that it may 


1 


appear, whether born alive or not, it is murder, unleſs the 
. prove by one witneſs at leaſt, that it was born dead. £2 
| The killing muſt be within the realm, for if a man be killed 
Pit " partibur tranſmarinis, it is triable by the conſtable and marſhal, 


nd not by the common law. H. P. C. 54. 3 Lat. 48. 
| >, 5. 200004 
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Stroke and death upon the high ſea ſhall be tried by the IR 1100 
or by commiſſion upon the Af. 28 H. 8. 13. H. P. C. 54. ; 
x Stroke upon the ſea, and death upon land cannot be puniel 
| . . ns 
+ [By the fe 54 f | | 
2 G. 2. 21. 


If any perſon ſhall be feloniouſly ſtricken or poiſoned on the ſea or out of England and dic in 
England, or be ſtricken vr poiſoned in England and die on the ſea or out{of England, an indid. 
ment found in the county in Englond where ſuch death, ſtroke, or poiſoning ſhall happen, 
ſhall be as good and effeQual in the law, as if fuch felonious ſtroke and death thereoy en- 
ſuing, or poiſoning and death thereby enſuing, had happened in that commy. ] 


(43) If a man being compos mentis, and of the age of difpretion kil 

Fele de: fe. himſelf, it is murder. H. P. C. 28. 3 inf. c4. : 

: | Or, if he gives himſelf a mortal wound, of which he dic; 
within a year and a day. H. P. C. 28. 

Or if he purſues B. with intent to kill him, B. runs away and 
falls with his knife drawn. in his hand, the purſuer falls on the 
knife, he is Velo de ſe, H. V. C. 28. 3 Int. 54. 
Otherwiſe, if B. ſtands with a naked weapon for his 
defence, and A. runs upon it. H. P. C. 29. IIS 


(M. 4.) It is murder, if a man upon expreſs malice poiſon another 
What i. F.C. 53- 30. 48. | | | 
, 156" of Or, kill him with a ſword, gun, bow, or any other weapon 

„ co M6; .: Ez | 

Or, cruth, bruiſe, ſmother, ſtrangle, &c. to death. H. C. 
$3 3 Inſt, 48. | 
Or, famiſh. H. P. C. 53. 3 Inf. 48. 
Or, iet on a dog to kill him. H. P. C. 53. 3 Inl. 48. 
Or, by any means malicioufly put another to death. 
Or, give him a mortal wound, of which he dies within a yezr 
and a day. H. H. C. 55. 3 Inſt. 47. | 
Or, malicioufly does any act, upon which death enſues, within 
a year and a day. . ä 
As, if he lay a ſick man in the cold. H. P. C. 53. 3 bf. 48. 
Or, expoſe an infant till the cold, or a kite, Oc. kill it. H. 
\ P. L. p i | 8 
; [If 7 B. and C. in order to obtain the reward for apprehending 
highwaymen, conſpire to procure D. to rob, which he does, ald 
on the evidence of B. and C. he is convicted and executed, it 
hot murder. Macdaniel Bery, and Jones caſe, Fofter 131.) 

(M. 5.) [Malice afore-thought is when the fact is attended with ſuc! 
What ſhall circumſtances as are the ordinary ſympfoms of a wicked, depraved 
be —_ malignant ſpirit; or an action flowing from a wicked and cou 
ee” motive; a thing done malo animo, mala conſcientia, Foſter 2 56.) 
ws. hey Malice which makes killing to, be murder may be expre!s; ® 
Fe a precedent menace. | 

Or, lying in wait. 

Or, a precedent quarrel. H. P. C. 48. | 

So, if two men appoint a time or place of combat and on? 
them is killed, it is murder. H. P. C. 48, 0 


year 


thin 


it, by importunity, and to fave his honour, H 


--R. P.bs 40; 0 


ud one of them kills him. H. P. C. 50. 22 J. 71, 


FF 


Or, if without appointment they meet and fight, upon malice. 
H. P.C. 47- 1 . 115 
Tho“ he that is killed gives the firſt blow. E. P. C4). 
Tho' he that kills declines the duel, and was _ perſuaded to 
C 


- 


. ak 
Tho” he that kills refuſes to ſtrike, but offers a pot of ale to the 
other to touch him; whereupon B. ſtrikes and 4. kills him. 
H. P. C. 48. Strange 773. | . 
Tho' the quarrel was ſudden, and thereupon a duel appointed 
for the next day. H. P. C. 48. 3 luſt. 81. - a 
Altho' he that kills, after the firſt ſtroke, flies to a wall and | 


o 


: then kills the other in his own defence. H. P. C. 42, 47. 


Or, if the duel be fought after the paflion cools. R. 1 Lev. 
181. N | | | 
lf A. and B. play, then wreſtle, then cudgel, 4. gives B. a 


ſmart ſtroke, B grows angry, throws away his cudgel, they fight 


in earneſt, are parted; A. goes away angry, and threatens to 
fetch ſomething, and ſtick B.; he changes his cloaths, returns 
with a ſword concealed, and a cudgel in his hand, draws on a 
diſcourſe of the quarrel, and offers to cudgel if B. will keep off 


his hands; A. drops the cudgel which B. takes up, and gives A. 


two blows on the ſhoulders; 4. draws out the concealed fword, © 


ſays, „“ ſtand off, or I'll ſtab you,” thrufts at, but miſſes him, B. 


goes back, A. . ſhortens his ſword, leaps towards B. ſtabs him, 
and he dies; it is murder. Afaſon's cafe, 1756. Foſter 132. 

[If 4. and B. quarrel, offer to fight, are prevented, ſtay an 
hour in company, B. offers to make it up, A4. refuſes it, B. 


going away with the reſt of the company, called back by A. they 
fight and B. is killed; it is murder in A. though it was found 


that there was no reconciliation, though g. gave A. three wounds, 
and owned he received his wounds fairly. Rex v. Oneby, T. 


13 C. On great deliberation, by the 12 Judges unanimouſly. Ld. 
 Kaym. 1485, Str. 766. ] | N 


(On a ſpecial verdict, the court are judges of the malice, and 


whether there was time to cool, or the act deliberate or not, and 
not the jury. By all the Fudges, Ibid. 5 | 


So, if a man 1s killed upon malice, it is murder, tho' the (N. 6.) 
malice did not extend to his life, but only to a corporal damage. Tho'it does 
| | EN: not extend 


As, to beat him. H. P. C. 40. 8 8 to the life. 


So, if the malice was againſt another; as, if 4, with malice (M. 7.) 


aims at B. but kills C. H. P. C. 50. | Tho'againſt 
In A. intends poiſon for B. but by miſadventure C. takes it, ® ſtranger. 
F. C. 50. | | | | RY] 
It A. with malice affaults the maſter, and in the quarrel kills 
the ſervant. II. P. C. 50. : a LY 
If there be a duel upon malice, and C. attempts to part them, 


G g 2 „* 
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*So'in the caſe of a ſudden affray where ws felony is committed 


nor wound given, if a perſon e to part the combatants 
giving notice to them of his friendl 


y intention, ſhould be killed 


by either of the combatants, it would be murder in the perſon ſo 


(M. 8.) 


killing. Foſter 272. (Lid. NM. 20. * 1 


So, if the malice be in another perſon; as, if one commits 


Aiding one murder, all preſent and aiding are guilty of murder, tho' they 


who 


malice. 


(M. 9.) 
Malice 
implied. 
If am 
kills with- 
out juſt 
provoca- 
tion. 


had no particular malice againſt the perſon killed. H. P. C. i, 


As, if there be a duel upon malice between A. and B. and C. 


be ſecond to A. who kills B. Fhis Is murder in C. H. P. C. 51. 


[In all poſſible caſes deliberate homicide is mu rder, whatever the | 


provocation may be. Foſter 296.] 12 

And in ſome caſes implied malice makes the crime murder; 
for the law preſumes malice, when a man kills another without 
ſufficient provocation. H. P. C. 45. 3 I». 52. 


As, if he kill another, who diſtorts his face and ridicules him. 


H. F. E. . Gro. £1. 558. 


Or, who provokes him only by indecent words: as, if a maſter 
kill his apprentice that anſwers him ſaucily. 10% October 1666. 


: Grey's caſe, (cited Comyns's Reports 15, 16.) R. 1 Lev. 180. 


| ſtruck him with a ſtick or other weapon not likely to kill, and 


_—_ 


* But here a diſtinction muſt be made; for if the party killing 


on ſuch provocation make uſe of a deadly weapon, or otherwiſe - 


manifeſt an intention to kill or todo ſome great bodily harm, it 
is murder; but if he had given the other a box in the ear, or had 


had unluckily againſt his intention killed, it had been but man- 
ſlaughter. Feſter 291.“ 8 


Or, with a ſword kills a ſervant that refuſes his command. 


R. 8 W. 3. Keate. (Reported Comyns's Reports 13.) 


Otherwiſe, if a man gives his ſervant proper correction, and 


kills him by an unlucky ſtroke; that is anly man-ſlaughter. 
Turner's caſe. : 5 | 

So, if a man be cutting wood in a park, and the parker ties 
him to an horſe and beats kim, whereby the horſe runs away and 
kills the man, it is murder. R. Cro. Car. 131. H. P. C. 49. 
So, if one ſtrike a child in the high ſtreet with his dagger, of 


which he dies. Sav. 67. f 


(M. 10.) 
Unlawf 
act · 


Pal. 35. Sav. 67. 


des draw his . . 


throw another bottle at 4, and A, ſtab B. it is murder. Fs er 


296. Mavwgridge's caſe. 5 


When a man does an unlawful act and death enſues, it 15 
murder; as, if a man rob an orchard, and being rebuked by the 
owner, kills him. | | : 

If a man commits a riot, and in the doing of it another 1s 
killed. H. P. C. 47. | „ | 

If malefactors in a park kill the parker. H. P. C. 46. R. 


Tho' 
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Tho the parker ſhoots, and upon fight purſues them, and 


| then is killed. H. P. C. 46. Pal. 3 5. 


So, if a man aſſaults another to rob him, and after reſiſtance 
and ſtroke, kills him. H. P. C. 45, 46. : | 
And if feveral do an unlawful act, and one of them kills a man, 
it is murder in all aiding the unlawful act. H. P. C. 5 1. 


If ſeveral be indicted, A. as giving the blow, and the others as 


preſent, aiding and abetting, evidence that one of the others gave 


the blow and that A. was only preſent, &c. will ſupport the indict- 


ment. 1 H. H. P. C. 437, 438.4 


And in all ready to give aid, tho? only lookers on. H. P. C. 51. 


Tho' out of ſight, in another room, or at half a mile diſtant 
in the ſame park. H. P. C. 51. | 
But on a ſpecial verdict, principals in the ſecond degree 
cannot be affected, unleſs the jury find expreſsly, that they were 
actually preſent, or that ſome acts were done by them which 
unavoidably ſhew that they were preſent, or that they were of the 


{ame party, on the ſame purſuit, and under engagements and 


expectation of mutual defence and ſupport from the perſon Who 


did the fact. Dong. 207, 212.“ | | 
If A. begins a riot, which continues for an hour, and then B. 


is killed by another, it will be murder in A. R. 1 Sal. 334, 


{To render the killing murder in all thoſe who aſſembled to do 


an unlawful act, it muſt appear, that it was committed in 


proſecution of ſome unlawful purpoſe : thus, ſmugglers aſſemble 
to run wool, officers oppoſe, a ſmuggler fires a gun, and kills 
another ſmuggler; if it does not appear it was levelled at the 
officers, the other ſmugglers preſent are not guilty, for it does 
not appear it was in proſecution of the purpoſe for which they 
alembled. Plummer's caſe, Foſter 3 52.] | | 

[ Three ſoldiers go to rob an one two get up the tree, the 
third ſtands at the gate with a drawn ſword, the owner's ſon 
comes, ſeizes him, he ſtabs him; thoſe in the tree not guilty ; 
otherwiſe, had they came with a general reſolution againſt all 


 oppoſers. Per Holt. Foſter 353.] 


A general reſolution againit all oppoſers may be collected 
from their number, arms or behaviour, at or before. bid. 2. 


How the above caſe is reconcileable to this doctrine? for the 


ſoldier ſtanding at the gate with a drawn ſword indicates a general 


\cloJution to reſiſt all oppoſers, if the two robbing the tree knew 


ot the circumſtance of the drawn ſword and conſented to it.] 
(If A. B. and C. ride out to commit a robbery, C. turns into 


another road, and joins them no more; A. and B. rob on the 


lame day ; C. is not ilty. Foſter 3 4.) 


It perſons aſſemble for a law ful act, and proſecute it lawfully ; 


ad others oppoſe, and one of the oppoſers is killed; none are 
alty but thofe who actually aided or abetted in the fact. /bid.] 
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When a man with a miſchievous intent does not act apparently (xt. It.) 


WIMevous, and death enſues, it is murder. 


AR appar- 
E | As, ently miſ- 


chic vous. 


JUSTICES. 


As, if he ride among a multitude with an horſe uſed to kicking, 
H. C. . „ | 1 1 
If he throw a ſtone over an houſe among a multitude to hurt 
them. H. P. C. 44. 3 In}t. 57. 3 . 
If he wilfully prepare en and lay it for any perſon; 
H. P. C. 44; by the /i. 1 Ed. 6. 12. 3 Injt. 53. | | 


(. 12.) When an officer is killed in the execution of his office, it i; | 
Killing an murder; as a watchman or conſtable. H. P. C. 45. Sav. 65. 
officer. 3 ſoft. 52. ek | | 5 

ä Serjeant or magiſtrate. H. P. C. a5. 3 Inſt. 52. Sav. bj, 

Or any in their aſſiſtance. H. P. C. 45. 3 ln/t. 52. Fiſto 
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309. 3 
9 it is not on the ſpot, but coming or going. Foſter 
308.] | | 


[Or if he interpoſe ta prevent miſchief, or endeavour td appre. 
hend felons; though not preſent, but on hue and cry, or treſh 
purſuit. Foſter zog.] | _ 

[But the officer ſhould be known, or notified with what intent 
he comes, by commanding the peace, Sc. Fo/ter 310.] 

Tho' he be not known to be an officer. H. P. C. 45, 46. 

'Tho' the proceſs is erroneous. H. H. C. 46. | 

[In arreſts on proceſs, he ſhould give notice of his authority. 
Feſter 311.] | | 

But if the officer does what is not warrantable, it is only man. 
laughter. H. P. C. 46. R. Mar. 4. V 

If the proceſs miſtakes the name, or addition of the party. 
Dy. 88. a. in marg. R. Jon. 340. | | | 

[It is ſufficient, that the proceſs is not defective in the frame, 
and iſſue in the ordinary courſe, though there was error in the 
proceedings before; and if the warrant is produced at the trial, 
the judgment or decree need not. Per Hardcicke, C. J. Rogers 
caſe, 1735. Ibid. Vide Forceable Entry, D. 18, 19.] | 

{If the proceſs is defective in the frame, if there is a miſtake 
in the name or addition of the perſon on whom it is to be exe. 
cuted, or if his name or the name of the officer is inſerted with- 
out authority and after iſſuing the proceſs, or the officer exceed, 

his authority, and is killed, it is 1 man- ſlaughter in the perſon 
whoſe liberty is invaded, Feſter 312. „ | | 

[As to ſtrangers, it has been ruled, that if a perſon is unlawfully 


deprived of his liberty, a ſtranger may attempt his reſcue, and it By 
he kills, it is man-ſlaughter; tor that when the liberty of the weapo 
ſubject is invaded, it is a provocation to all the ſubjects of Kng/aus. tho m 
Tooley's caſe, 4 Aun. Sed. Z. © Foſter 312. &. ſeg.] . nurde 

[There muſt have been a felony committed, to bring a private rving 
perſon within the protection of this law. Fofer 318... 

[If there has been a felony, but not by the perſou purſued, and (a) 1 
one Endeavouring to arreſt, kills, or is killed, it is not murder in exccutio 
either caſe, but man- laughter. 184:4.] | g's + 

y Juitu 


[But if 4. a peace-otficer has a warrant to apprehend B. 


name, for felony, or B. is indicted for felony, or the hue and 109 
ä | 7 ratle 


hut if an officer, by warrant from the crown, beheads a perſon 


not murder nor criminal. (Fide X. 1. 3. pot.) Foſter 268.] 


knous a perſon having it is, and the priſoner catches it and dies, 
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-aiſed againſt him &y name, and he, though innocent, flies or 


reſiſts, and A. or any joining, is killed by FB. or _—_ of his 
accomplices joining in that outrage, it is murder. Vide M. 20.] 


When an officer of juſtice exceeds the limits of his juriſdiction M. 13.) 
in the death of another, it is murder; as, if a juſtice of peace Officer ex- 
gives judgment for high treaſon, and the officer executes, it is —— his 
murder in both. H. F. C. 35. 8 * jur 10Ns 

If a juſtice of peace give judgment of death for a treſpaſs, it is 
murder in him; but the executioner is excuſed. H. P. C. 35. (a) 
If a judge 2” a criminal; tor that belongs to the ſheriff. 
H. L. C. 35, | ” | £ 

Or, ir 2 e does it of his own head. H. P. C. 35, 36. 

do, if a ſheriff behead a man condemned to be hanged. 
H. F.C. 30. | | 


under ſentence of death for felony, or a woman for treaſon, it is 


[f any execute martial Jaw in time of peace, H. P. C. 46. 
If a gaoler by dureſs kill his priſoner. II. P. C. 46. 5 
If a gaoler carries his priſoner, againſt his will, whom he knows 
nas never had the ſmall- pox, but fears it, to a place where he 


tis murder. Vid. Caftel v. Bambridge, H. 3 G. 2. Str. 8 54.] 
(If a gaoler (as warden of the Fleet) has a law ful deputy, whoſe 
ſervant by dureſs (of confining in an unwholeſome room) kills his 
priſoner, 1t is not murder in the principal, though he ſometimes 
ated as warden, and once ſaw the deceaſed in the ynwholeſome 
room. Rex v. Huggins, M. 4 G. 2. Str. 832. Ld. Raym. 1574. ] 
[hut it is murder in the ſervant. Leid.] | 
[If defendant in a civil ſuit, fearing arxeſt, flies, officer pur- 
ſues, and in the purſuit kills, it is murder. Per Hale 481. Or 
manſlaughter; according to circumitances. Per Fofter 271.] 
_ *Perſons having authority to arreſt or impriſon, uſing the 0 
proper means for that purpoſe and _—_ killed in the ſtruggle, 
it is murder in all who take a part in ſuch reſiſtance, and this 
will hold in all caſes, whether civil or criminal. Fer 270.“ 


{So in cafe of breach of the peace, or any miſdemeanor ſhort 
of felony. /1bid.] | | | 


By the 2. 1 Fac. 8. any who ſtabs a perſon, not having a [M. 14.) 
veapon drawn, nor firſt ſtricken, ſo that he die in fix months, 
tho' malice aforethought cannot be proved, ſhall ſuffer as for | Fac, 8. 
murder; * except in caſes of ſelf-defence, misfortune or pre- 
ring the peace, or chaſtiſing his child or ſervant.“ | 


0 The reaſon of the diſtinction between theſe 2 caſes with reſpeR to the 


Accution is that in treaſon, the juſtice of peace has no juriſdition at all, but 


Ul treſ aſs he has juriſdiction ; and the officer is not bound to enquire whether 
£ juitice exceeds his authority in a caſe of which he plainly has cognizance. 


„ Tho- 


gs 31 ST © wy « * & 5 
Tho' the words of the ftatute be general, yet caſes comi 
within the letter of the act, and not covered by any of the 
exceptions, have very rightly been adjudged not to be within 
the meaning of it, the juſtice or benignity of the law over. 
ruling the rigorous penning of the ſtatute. Feſter 298.* 


[A cudgel, or other thing proper for defence or annoyance 


in the hand of the party, is a weapon drawn. Fefeer 300.] 
[Not having i ſtruck, means not having given the fir 
blow; per 11 Judges. Contra per Richardſon and Holt, It 

means, before the mortal wound was given. Fofter 301.] 

But this does not extend to perfons preſent, who do not give 
"the ab. H. P; C. >. £&. £4.44. © f 
As a huſband ſtabbing adulterer is not within the act.] 

[Nor a man aſſaulted by thieves in his houſe.] 

{Nor if an officer puſhes into a gentleman's chamber early to 
arreſt him, and does not tell bis buſineſs, nor uſe words of arreſt. 

[Nor if one concealed in a cloſet, but no thief, is ſtabbed, 
en a ſudden outcry of thieves in the night-time. Foſter 298.] 

Nor to a perſon who in a paſſion throws a hammer at another, 
K. Jen. 433. a | 3 

Firing, or ſhooting an arrow, or thruſting with a ſtaff or 
blunt weapon, are within the ſtatute, but throwing any weapon, 
not. Fofter 300. ] ve 

Nor to thoſe, who are not indicted upon the ſtatute. H.). 


C. 58.- © 
he inditment need not conclude contra formam flatuti, 
H £36 48. 2b. 44- 


And tho' the indictment be upon the ſtatute, the jury may 
find manſlaughter generally. H. P. C. 58. Al. 44. 


If the offence is barely manſlaughter at common law, the 


priſoner is rarely convicted on the ſtatute. Fofter 299] 
If the perſon killed had thrown a pot at the other, he ſhall be 


ſaid to have had a weapon drawn, K. per 5 F. 3 Lev. 2b. 


Lide poft, (Y. 6.) 
(M. 15.) Manilaughter. 


(M. 15) The diſtinction between murder and manſlaughter began upon 
If one kili the plan of the Moſaick law. Eg. Ca. 250. 


upon a rea- And therefore, where a man kills another upon a reaſonable | 


—.— provocation given, it will be only manſlaughter. 


N As, if a ſon ie been beatten complains to the father, who 
oes three-quarters of a mile, and beats the perſon that miſuſed 
Sis ſon, upon which he dies. H. P. C. 48. K. 12 Co. 87. 
If a ſervant, ſeeing his maſter aſſaulted, kills the affailant. 
H. P. C. 61, 2. | 


If a ſtranger ſeeing two men fighting, helps one and kills the 
- ether. H. P. C. 52. R. 1 Sid, 160. 12 Co. 87. | if 


#[ 


given 
which 
brougl 
be 2 
Both | 
Trantes 

(If t 
er ſon b 
and his 
appoint 
his boat 


Jes. 
If a man ſees another taken by a preſt-maſter, who upon de- 
mand refuſes to ſhew his warrant, and for this he kills the preſt 
maſter, 'R. per 8 7. 5 : . | 

If a collector of tallage makes a diſtreſs, and, being reſiſted, 
kills. R. 1 Vent. 216. 5 Ty 

If a man fees his wife 1n adultery, and kills the adulterer. 
R. 1 Vent. 158. : ED | 

It a man kills an officer who arreſts him without warrant. 

Or, who exceeds his warrant; as, if he break an houſe to make 
an arreſt, H. P. C. 46. | | | 

If a man kills another, who attempts to enter into his houſe 
upon pretence of a title, H. P. (. 40, 57. 3 

Or to recover a poſſeſſion gained by force. H. P. C. 40, 56. 

elf an officer on the impreſs ſervice fire in the uſual manrer 
at the Vall yards of a boat in order to bring her to, and kill a man, 
it is only manſlaughter. Cotup. 8 30k | 

If a traveller, before he lights from his chaiſe, fires his 


Burton, M. 8 6. Str. 481.] . | | 

[Two bailiffs who killed a priſoner, (Mr. Lutterel,) in his 
own houſe by giving him nine wounds with a ſword, and ſhoot- 
ing him with a piſtol when he was fallen on the ground, found 
guilty of manſlaughter only; becauſe it” appeared that he had 
p eiven one of them a blow with his cane. He had a ſword, 
; which was drawn and broken; how did not appear. He had 
brought the piſtols into the room, and declared he would not 
be torced out of his lodgings. He threatened the officers. 
both the officers were {lightly wounded. Rex v. Reaſon. and 


- 


Trauer, H. 8 G. Str. 499. Foſter 292.] 

[If the captain of a 74a has a preis-warrant, directing that no 
feron but a commiſſioned officer is to be intruſted with the execution of it, 
ad his name to be inſerted on the back of it; and he accordingly 
wpoints his lieutenant, <4o /tays in the ſhip, and the captain ſends 
lis boat with ſome of the crew to preſs, and ſome leagues off they 
board a ſhip, and attempt to preſs, and one of them is killed, it is 
an- ſlaughter; for they did not act according to the warrant. 
radfoat's caſe, 1743. Foſter 154.] N. B. It was on occaſion of 
ks caſe that Mr. Juſtice Foſter publiſhed his celebrated argument, 
Mating the legality of impreſſing mariners for the ſea ſervice, 
There is a ſpecies of homicide excuſeable in ſelf defence, 
iſtinguiſhable from homicide juſtifiable and from manſlaughter ; 
ws where A. and B. quarrel ſuddenly and fight, and A. before. 
„mortal wound given retires as far as he can, but being pur- 
ied by B. and obliged in order to fave his own life, kills B; 
> 1» 1omicide excuſeable /e defendendo, and it matters not who 
"ethic firſt blow; but if 4. did not retire before any mortal 
else, it is manſlaughter; and if A. gave the firſt aſſault on 
dee Which muſt be collected from circumſtanc-s, and to give 
elf colour retreated, and then turned and killed B. this is 


)0u 
ble | 
cho 
fed 


ant. 


tho 


Ader. Fojter, 277.“ 


— BS : 


pittols, and kills one by accident, it is manſlaughter. Rex v. Be; 
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(M. 16. 
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So upon a ſudden quarrel : as, if two quarrel for the wall and 


Upon ſud- fight, and one of them is killed. H. P. C. 57. 3 Inſt. 55. 
den quarrel. If two quarrel and one of them fetches a weapon and kill; 


(M 1.) 
Upan an 
unjulli- 
hable act. 


fight again upon a ſudden. 


Fehn Taylor, 5 Bur. 2794, 2796.* 


the other. H. C. J. 56. | 
If two fight, and one of them breaks his ſword, and a ſtran. 
ger gives him his ſword, with which he kills the other; this 
is manſlaughter in both. H. P. C. 57. | 
So, if two quarrel and agree to fight and fetch their ſwords, 
and the one kills the other: for the blood never cooled, 
. $6. 3. 58. „ ok 
So, if two quarrel and part, and preſently meet and fight, 
and one of them is killed. H P. C. 50. 5 
Tho' there was former malice; if they were reconciled and 
uarrel upon a new occaſion. H. P. C 49. 
If they fight upon malice, and are parted, and afterwar: 
H. P. C. 49. 8 
If A. and H. have malice, A. challenges, B. refuſes, but fas 
he wilt go to ſuch a town, and in the way A. aſſaults, and B 
kills him. H. J. C. 48. ; | # 
[4. gives. provoking language, B. ſtrikes, combat enſue, 
A. is killed; manſlaughter. Feſter 295.] | 
B. draws his ſword, makes a paſs at A. his ſword then un. 
drawn, J. then draws, combat enſues, A. is killed; murder. 
But if B. had firſt drawn, but not made a paſs till A. had griwn 
alſo, manſlaughter. id.] Rs | | 
[If A. comes home drunk, his father orders him to bed, le 
refuſes, a ſcuffle enſues, B. another ſon gets out of bed, throvs 
A. on the ground, beats him, and 4. in the ſtrife wounds“ 
with a pen-knife, and he dies, it is manſlaughter. Fe/ter 278. 
[If on words ariſing in the ſtreet, a woman ftrikes a man 
in the face with an iron patten, and draws much blood, and 
he gives her a blow on the breaſt with the pommel of hs 
ſword; ſhe flies, he purſues and ſtabs her in the back; It 
manſlaughter. Stedman's caſe, Foſter 292.) See the cate 
Two boys fight, the one who is worſted runs to his ſathe 
all bloody, the father takes a ſtaff, runs three quarters 0! 
mile and beats the other boy who dies of the beating; ts 
has been held only manſlaughter. But ſee the obſervatio! 
of Foſter 294, who gives good reaſons why this caſe as report 
mould not be conſidered as law.* 


Upon an act not juſtifiable, tho' done without a miſchiev 
intent; as, if a perſon in wreſtling kills another. H. P. C. 57: 
Or in play at foils. V. . C. 57. R. Al. 12. 1 
Or at hand- ſword, without the king's command. H. 7. C. þ 
Or in juſtivg, without the king's licence. (ide 3 lat 50 
Tf a man, ſhooting or throwing ſtones into an highway, K. 
another. II. F. C. 32, 44, 58. 8 


Or thootiag at a deer ina park, H. P. C. 31. 3 Jil. 56- 
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ugliter: | 
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aver ! 


Jura — a 


nd uy rides a wild horſe among a concourſe of people. H. P. C. 
I; * bins a horſe in the ſtreet to make him run ſpeedily, 
| whereby a child 18 Killed. N. F. Cg. 

in- Or if a man duped and encoufaged by a concourſe of people, 
his row a pick-pocket into a pond adjoining to the road, to revenge 


the theft by ducking him, but without any apparent intention to 
ds, ne away his life, and the pick- pocket be drowned. Old . 
ed, 1785. Leach's Notes to Hawkins, vol. 4 „„ 


ht, Erol” (NM. 18.) Homicide, 


Homic! ide 18 i when done upon inevitable neceſſity: as, “ % 2 
e one's own defence; for if a man be aſſaulted and retreats to a 
will, and then in his defence kills the purſuer, it is not murder, 
nr manſlaughter. H. P. C. 41m. And this by the A. Glo. 9. 
I* 415. 3 Inft. 56. 
if he retreat, when he can, without danger of his life. 
0 wil he fall down. H. P. C. 41. | 
Or, if he does not retreat, where the purſuit is ſo fierce that 
4 = cannot be a retreat with lafety of life. H. P. C. 41. 

15. 56, | 
| Tho' Fa was malice between the aſſailant, and the perſon who 
killed him in his own defence. H. P. C. 42. 

bo But if a man ſtrikes the aſſailant before retreat, ad then kills | 
! im in bis own defence, this is manſlaughter. H. P. C. 42. | 


mL 
$6 
oo Or, when done by miſadventure: as, where a man does a law- (NI. 19.) 
man | at without a bad intent, and death enſues. H. P. C. 31. oy Cy 
an be. /. 52 J. 6. 26. de Marib. 2 If. 148, 315. . 
bis As, if a man be ſhooting at rovers, or at a bird, and by chance 
it 's & noche; IH ©. Go 31. 3 Inſt. 56. 
e of {It is only an act malum in ſe, not barely len prolilitum, that 

ments the death being chance-medley ; thus, an unqualified 
the en ſhooting at game, falls under the ſame rule as if goal fied. 
0! er 259. ] 


thi Orcuting wood, and the ax-head flies off and kills. H. P. C. 


orte 0 ſülling by the king's command. F. P. C. 31. 
7 a father eorrects his ſon, and by accident kills „ 
z.. 
* Ora matter gives proper correction to his icholar. . 0 1 
57. Orto his ſervant, F. P. C. 31. ä 
If rvent or maſter correcting with dangerous weapon, kill, it 19 
52 - with improper, but not likely to kill, as a cudgel, man- 
er: if with a proper iuſtruinent, and lue moderation, accideu- 
cath, {fer 262. J 
! a thief breaks an houſe in the night, and A. riſes and ande | 
langer there. by conſent of a er but not of the multer, 


Ji ling 


Vater 318. 
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| | If rio 
hiding himſelf, and ſuppoſing him to be the thief, kills hin vi} iP.” 
his ford, R. Mar. get : | l {If or 
[If death enſues from an accident, happening at innocent ay rs 
| allowable re-creations, as cudgels, foils, Helling, engaged * a we 
mutual conſent in friendſhip, for trial of ſkill or manhood, bo, x 5 
RO in the uſe of weapons, it is chance-medley, Filer ij him 
{This extends not to prize-fighting, or public boxing-matche 72 i 
for lucre ; nor to throwing at cocks, Foſter 260, 261.] 3 
[If workman throwing rubbiſh wut of a houſe, kills; if be ce, kill 
gave warning, accidental death; if not, manſlaughter at lea. It a p. 
Fofter 262. 5 37. 
(If in London, or populous towns, ſuch warning not ſuffice If hunt 
unleſs early, and when few people are ſtirring. Fofter 263.) P:C:4 
[If a man driving a cart, Ec. kills; if he ſaw the danger, nut $0 a me 
der, if he did not, through heedleſſneſs, manſlaughter ; if he too away, 
all due care, accidental. death. /bid. 5 15 l. g.; 
[If a man finds a piſtol, tries it with the rammer, and thinks! And a u 
unloaded, carries it home, ſhews it to his wife, touches the trigger.” © 3: 
It goes off, and kills her, ruled manſlaughter ; yet ought to ham If a m 
been only accidental death. Per Holt, C. J. and Fofter J. Id] “ ®" 
[If a man goes with his wife on a Sunday, to dine at a friend. be! 
houſe, carries a gun, in hopes of ſport, diſcharges it before dinner |.” ls 
| ſets it in a private place in his friend's houſe, goes to church, u i confli 
turns home with his wife and neighbours, touches the trigger, and 0 273˙ 
. the gun having been loaded by another perſon while he ws: py 
church, kills his wife, he ſhall be acquitted. Foſter 265.] _— 
[Death enſuing upon an act unlawful, cannot be accidenta T7 
death; but if done deliberately, and with intention of miſchich 1 3 
murder; if heedleſsly, manſlaughter. Fofler 260, 261. EY 

. 11 tt 
(I. 20.) Or, when done by warrant of law, as, for the advancement "ru 
Iuſtifiable. juſtice; as, if an officer put another to death purſuant to judgment ode, 
H. P. C. 35. | | . | i be 
[If an officer by warrant from the crown, beheads a man fare, 
felony, or a woman for treaſon. Fofter 268. * © h ever 
If a champion in a writ of right kills another; or a combat, all 
in an appeal. H. P. C. 37. 4 o be ſat 


If a ſheriff, bailiff, &c. having a warrant to arreſt one indi ne e 
of felony, kill him, if he will not obey the arreſt. H. P. C. 0 
: | f a, Fol 
3 a perſon, who purſues upon an hue and cry- I. | 
So, if a perſon arreſted for felony, when a felony is don 
eſcapes from his conductors to gaol, and they cannot retake 


without killing him. H. P. C. 36, 


[It felony is committed, or a dangerous wound given, and pg. 
{loa flies, and cannot be otherwiſe taken, and is killed by 1 ally 
perſon. PFofler 271.] | 4 


= 


FUSS FLCC. 
If rioters, fc. oppoſe a lawful warrant of a juſtice and one of 
hem is killed. H. Pc 64% 5 9 
[Jf on a ſudden affray, tho* no felony committed or wound 
ven, one- interpoſes to part the combatants, giving notice of 
s intention, and is aſſaulted by them, or either of them, and 
Mis. Fofter 272.] * _ 5 . i . 
$, in civil proceſs, if the party reſiſt, the ſheriff, c. may 
i] him without retreating. H. P. C. 37. 3 Inſt. 56. | 
Or, if in the arreſt the ſheriff kill him, it is not felony. H. 
C. 37. 3 tuft. 56. Th | 
In an officer, in purſuit of tranſporters of wool, after reſiſt- 
ce, kills one of them. 3 Med. 66. | 
t a priſoner aſſaults his gaoler, the gaoler may Kill him. H. 
(37. 3 Inft. 56. „ . | 
If 2 i a park fly or reſiſt, the parker may kill them. 
. C. 37. By the /. 21 Ed. 1. de malęfactoribus in parcts. 
$0 a man may kill a thief, who attempts to rob him upon the 
way, or in his houſe. H. F. C. 39. Declared by the ff. 
H. ö. 5. 3 [nfl. 56. 7 | 
aud a woman him that attempts to raviſh her. H. P. C. 39. 
Ora man, who attempts burning an houſe. H. P. C. 39. 


= 


. 


our on the perſon, habitation, or property of another, he 
j repel force with force, is not obliged to retreat, but may 
rue his adverſary, till he finds himſelf out of danger; and if 
conflict between them he happens to kill, it is juſtifiable. 
fr 273. flat. 24 H. 8. c. 5. | | 

Ora ſervant or by-ſtander may interpoſe, and if death enſues, 
uſted. Fofter 274.] 1 | 
therwiſe, if he attempt only a battery. H. P. C. 40. 


Hacloribus in parcis. 


1 theſe caſes the party ſhall be arraigned, and upon the ſpecial 
ter found, if it be /e defendends, or chance-medley, he forſeits 
goods, but he ſhall have a pardon of courſe. H. P. C. za, 40. 
in be juſtifiable homicide, he ſhall be diſmiſſed without 
are, or pardon. H. P. C. 38. | | | 

h every charge of murder, the fact of killing being firſt 
ei, all the circumſtances of accident, neceſſity or infirmity 


aft to have been founded in malice unleſs the contrary 
a, Filter 255.* | | 


(N) Witpriſion. 
; (N. 1.) Of Treaſon. 


ally underſtood to be all ſuch high offences as are under the 
| degree 


[1f a man by violence or ſurprize endeavours to commit a 


Jr if the parker, &c. had malice, By the /. 21 Ed. 1. de 


lo be ſatisfactorily proved by the priſoner unleſs they ariſe 
il the evidence produced againſt him, for the Jaw ' preſumes 


ISPRISIONS are, in the acceptation of our law, gener 
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degree of capital, but nearly bordering thereou. They rs 
divided into two forts, negative, which conſiſt in the conceaimey 
ol! ſomething which ought to be revealed; and poſitive, which 


462 


conſiſt in the committon of ſomething which Ought not 10 2 
be done. 4 l. Com. 119.“ . 
' All treaſon includes miſpriſion. H. V. C. 127. 3 Inf. 3b. 
By the #. 5 Ed. 6. 11. concealment of treaion ſhall be gy; D 
miſpriſion. So, by the . 1 F 2 Ph. M. ro. 3 Int. 3b. | 
The concealment is miſpriſion, tho' the treaſon be made f 
by ſtatute. H. V. C. 127. R. Kelg. 21. | 
2 It one knows a counterfeitor of the coin, and does not Giſcor: 
him, that is a miſpriſion. H. P. C. 128. i= 
By the ft. 13 El. 2. concealment of bulls, Sc. from Rome, | 1 
mitprition of treaſon. 5 1 
By the ff. 14. K. 3. to counterfeit coin not of this realm, nd p 
current here, is miſprifion of treaſon. | 5 My 
If .4. be informed of a deſign and of the perſons, it will os 
miſpriſion, tho” he ſays generally, that there is a plot, tr. 100 
he ought to diſcover all that he knows of the deſign, X gs 
And he ought to diſcover it to a privy councillor, or a jutti 0 
of peace. Seb, Kel. 22. H. P.C 127. 3 Injt. 36. 8 
*Compaſings or imaginations againſt the king by wo B, 
without an overt act, is high miſpriſion. 3 If. 140.* 11 
But the receiver of a traitor knowingly, if he comforts f 5 
is a traitor, H. P. C. 127. 3 Int. 138. But he may be indid 1 
tor miſpriſion only. 1 H. H. V. C. 374. | WD 
So knowledge of treaſon, and aſſent, make a traitor, 8 
. 127. | | 3 
Or, approbation. MKelg. 217. | EE 1 
Vet concealment of a fact, not treaſon, is not milpri 01 
Kelg. 33. | | 3 5 felon. 
do a man cannot be guilty of miſpriſion, without knowIng & 
deſign and the perſons. Kel. 21, 22. 6 SE Or 
One convicted of miſpriſion of treaſon forteits his goons Do's 
land for life, and ſhall be impriſoned for life. 1. J. C. 1. 
As Th (Fit 


3 1uft, 30. 
(N. 2.) Of Felony. 


All felony includes miſprifion. 3 Inf. 140. 
Mifſpriſion of felony is, when a-man conceals the fe 
H. P. C. 129. 3 uff. 139. 

Or, if he procures the concealment. H. P. C. 129. 

*Concealment of felonies in ſheriffs or bailitts of 1iber! 
more ſeverely puniſhed than in others, viz. by impfiieide 


: ; . * 1 1 If 
one year, and ranſom at the king's will, In a common 


me and ranfom 3 Ro BB 


impriſonment for a leſs diſcretionary ti 98 

king's will. 3 Ius. 139. 4 Ul. Com. 121.“ (a) in fear: 

. « a a | ture, Me The in 

N (2) The king's will, here and in other places of the fame nat ow f terreren 
the perſonal and cxtrajudicial will of the ſovereign, but, ſuch ng purſe, v. 

þ 196 , , 


the Judges in his courts of juſtice, his repreſentatives 4 5. Mir 
: 87 
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pride of felony i is InCidental to a felony created by ſtatutfe 


Mil 


. is to one at common Jaw. H. A. 7. (. 052, 708. * 

*5j!cntly to obſerve the commiſſion of a felony; without uſing 
anv endeavours to apprehend the oftender, is a miſpr iſion. 14. 
H. C. 431. 448, 533. 2 H. H. b. C. 75.“ . 

do the concealment of treaſure trove (>a mifprifion puniſhable 
by nue and impriſonment. 4 Ll, Com. 121. 3 Lift. 133.* 


e ft . 3.) Other Miſpriſions. 


If a man ſtrikes in — Hall, ſedente curid, it is a great 
miſprifion. n Which he thall loſe his hand, his goods, the profits 


A of his Huck tor lite, Pos ſhall have perpetual impriſonment. 
RU 3 Iaſt. 


be reſcues a abe from the bar of the court of A an- 
R. C. B. or excheguer, H. . C. 131. ide 3 Int. 141. 
il do, if in the preſence of the ſame courts, or of juſtices of 
= alle, or oper and fterminer, a man draws his ſword and ſtrikes 
another. H. P. C. 132. 3 Inf. 140. 

Or, draws upon a judge, tho be does not ſuike him. H. P. 


(. 132. 3 . 140. 


y nC S' : ir 
ce. * 'y, 


wo By the 7 33 H. 8. 12. if a man ſtrikes in the king's palace and 
: dran; blood, he ſhall loſe his hand, and ſuffer fine and ranſom ' 1 
5 and perpetual i impr iſonment. (Vide 3 Int. 140.) 0 
adi tone utters coin, knowing it to be counterfeit, it is a _ | 
r.!prifion, for which he ſhall be fined and impriſoned. HP. U. 
| 29, 128. 


oo, if one of a grand inqueſt diſcoyers the perſon indicted, or 
tie evidence againſt him. H. P. C. 131. 


pril Or if a man diſſwades another from giving evidence againſt a 
* ſelon. H. N. C. 131. ; 
wing do if a man reproaches a judge. H. P. C. 131. * 142. 


Or aflaults the attorney of the adverſe party. H. P. C. 131. 


75 Or abuſes a juror, who gives a verdict againſt him, H. I. C. 
N 131. 5 
Jude Conte met, MV. Na, ) 
ds to Praemunire. 

| 1 Vide Title Pra munire. 
e It 

(O) Felonp to Goodg. 
= | 8 (0. 1.) Robbery, What. 
7 0 BER is a felonious and violent taking of money or (0. 1.) 
goods of any value, from the perſon of a man, putting him A violent 
in fear; H. P. C. 71. 3 Infl. 68. taking · 
2 | The indictment ſays violenter & ſelonicè cepit a perſond, GW. 
; ded den, and therefore differs from an indictment of a cut- 


111. pale, which ſays, clam & feerets a pn. H. P. C. 71, 74 


But 


Mnp is 3 Il. 08, bg, 


4⁰⁴ -” JUSTICES. 


hut it is not neceſſary that the fact of actuaſ fear ſhould either 
be laid in the indictment, or proved on the trial, it is ſufficient 
if the offence be charged wiolenter et contra voluntatem. Ii A 
ſutficient if ſuch circumſtances appear on the evidence, as an 
likely to induce a man to part with his property. Fofter 128 
If a robber, by terror, prevails with a perſon to deliver his 
money and takes it, it is a violent taking. Or if he pull an ex. 
ring from a lady's ear.“ H. P. C. 72. 3 Inft, 66, 

r if an officer feloniouſly take money from a priſoner, not 
to take him to gaol, under colour of authority.* a 

Or obtain property by threatning to accuſe another of an 
unnatural crime. Leach's Notes on 1 Hawk. 149.* 
„So if he compels him to ſwear to fetch him money, which the 
robber receives. H. P. C. 72. 3 lust. 68. - 

Tho” he has no weapon drawn to terrify. H. P. C. 72. 

It he cuts a girdle, by which a purſe falls to the ground, 
and the robber takes it up, it is a violent taking. H. F.C. in. 


3 Inſt, 69. | T 
Though, upon ſeeing a ſmall ſum in it, he re-delivers it, H, 
P. C. 72. | | 
Or tet it fall and does not take it up again. H. B. C. 12. 
3 Inſt. 69. 5 
*Or has poſſeſſion of it in the ſmalleſt degree, tho” the party 
0 robbed recover it, as where A. laid hold of the watch- chain of 


B. and by a jerk removed the watch from the fob, tho' B. 
caught it immediately, and kept it.: e 
| But if he takes nothing, tho' he aſſaults to rob, it is no rob- 
ber, f 5 
Ne- 5 Tho' he cuts & girdle, and the purſe falls to the ground, if 
he ſhall be he does not take it up. A. Þ.C. 72. 2 Infl. 69. | 
adjudged All aiding, or in company to rob, are principals, tho' only 
puileyof fe one takes it. II. P. C. 72. 3 5 
— If ſeveral come to rob A. who eſcapes; and afterwards one of 
for 7 years.] them rides from the others, and out of their preſence and with. 
out their privity, robs and returns to the company, are al 
guilty. H. P. C. 72. N | 

[If A. B. C. and D. in order to get the reward, agree that E. 
ſhall procure a perſon to rob D. and E. procures F. and they 
two take money, and goods from D. it is not a robbery; for it 
cannot be ſaid they were taken againſt his will. M Daniel's caſe, 
1755. Foſter 121.] | „ 

{Yet* if A. in order to apprehend a highwayman goes out 
in a chaiſe, and when the highwayman comes up and demand 
his money, gives it him, and then ſeizes him, it is a robbery. 
Nerden's caſe, Foſter 129. | Ow ; p 

A taking in my pretence is a taking from my perſon. H. I. 
. inf. 60. > 155 | 2 

6 king 0 the preſence is _ from the perſon; but in! 
ſpecial verdict it muſt be expre/sl, found that the party ro 


was preſent at the taking up, otherwiſe only grand Jarceny 
Rex v. Francis, P. 8 G. 2. Str. 1015. B. R. H. 113. Takin 
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Taking of beaſts out of a paſture in my preſence, aſter terror 
gone to me by an aſſault or violence, is Ny. H. P. C. 73. 
3 Inſt. bg. 

1 4 man being aſſaulted to be robbed, thront his money into 
a ditch, and the Tobber takes it. H. P. C. 77. 3 Inſt. 69. 

Or, if he drops his hat, and the robber takes it. H. P. C. 73. 


Tho' the value be under twelve pence. H. P. c. 73. 3 (0. 3.) 
la. G 09. | Any value. 
Or only one penny. 3 "_ 69. 

Pide de poſh (Y 8. 


(0. 4.) Larceny, what. 


Larceny is a {loniou taking of the perſonal goods of another. 
JP. C. bo. 3 Iuſt. 

if it be above the value of twelve pence, it is grand larceny. 
H. P. C. 69. 

f under that value, it is only petit 8 H. P. C. 70, 75. 

do, if of the value of twelve pence. 2 Kol. 78. H. P. C. 70. 

#Larceny is alſo ſimple or mixed: ſimple larceny is a felonious - 
taking and carrying away of the mere perſonal goods of another, 
not from his perſon nor out of his houſe: mixed larceny is ſuch 
:5 has all the properties of the other, but accompanied with either 
one or both of the aggravations of a taking from one's houſe or 
perſon, 1 Hawk. 134. 4 Bl. Com. 239.“ 

Grand larceny may be committed by a taking clam & ſecret? a 
jx;/ind; as, by picking a pocket, cutting a purſe. H P. C. 75. 

And the indictment for this muſt ſay, clam & ſecrete; for if 
nly it does not appear, by the indictment or verdict of the jury, to 

be lan & ſecret? & perſond, it does nt differ / from common 

of larceny. H. /. C. 75. 
Or it may be committed in a man's habitation. H. P. C. 76. 

J . 108. Vide poſt, (P. 2, &c.) 
0 at large, without regard to the . or | habitation of 

H. P. C. bo. 3 It. 107. 


An infant not of the age of diſcretion, vix. fourteen years, (0. 5.) 


r it 

caſt, a commit larceny. H. P. C. 65.+ Who may 
But it is prudent to reſpite the judgment. H. P. C. 6 8 commit it. 

out \ woman by her own act may commit it, tho“ covert, H. P. Ng 3Infte 

ands bs. 3 In. 108. 108. cont» 


* * command of her huſband doen not excuſe hw. K 


but the coercion of her pun excuſes her; but not in 
urder. H. P. C. 68. 3 Inſt. 108. 


Aud if done in company with her huſband, it ſhall be intended | 
bis coercion. H. P. C. 65. 


Tho' ſhe commits burglary. R. Kelg. 31. 
* coercion of a maſter does not excuſe the ſervant. H. 


Vol. IV, Wh And 
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And if the woman cannot prove her marriage, it does not ei. 
cuſe her. R. Kelg. 37 | 


(0.6) The indictment ſhall ſay, cepir; for felonicd abduxit, is ng 


What is a {ufficient. H. P. C. 61. : | tu 

—_ If a man ſteals my horſe, and A. ſteals it from him; A. may lo 

& be indicted for a felonious taking from me. H. P.C.64, * on 
If a man takes a woman with the goods of her huſband 

againſt her will, it is felony, H. P. C. 64. 1 tit 

If A, kills my ſheep and takes only the ſkins, it is felony, ap} 

"0. 3. bs Bb © NY 5 

Or, the wool. H. P. C. 64. | on! 

If a man takes a horſe by colour of a replevin, H. P. C. G. \ 

3 Inſt. 108. | | | mac 

If he takes any thing out of a trunk and lays it on the floor, take 

but being ſurpriſed leaves it there. R. Kelg. 31, for by ſuch 0 

taking he had the poſſeſſion. „ | ſteal 

Tho' the bare uſe was permitted to him; as, if a gueſt tex; If 

plate brought for his uſe. H. F. C. 61. 3 Iſt. 108. wor 

Or ſheets from his bed. H. P. C. 64. 3 Inſt. 108. bune 

Or tho” the bare charge was committed to him: as, if a butler 0 

ſteals plate committed to his charge. H. P. C. 61. 3 Inſt, 168, the g 

Or a ſhepherd, ſheep. H. P. C. 61. 3 Iuſt. 108. livery 

*Or where a clerk to a banker or merchant has the care of count 

money, or has acceſs to it for ſpecial purpoſes, and he clandel- evider 

tinely converts ſome of it to his own uſe: or if a ſervant ſent to it was 

a library for one book and he takes another, or being ſent for: was ol 

hat or ſword and he ſteals a cane. O. B. 1784.“ paces, 


#So where a perſon being left in the care of chambers pan on the 
the property left to his care with a deſign to ſteal it. 0.3, to obtz 


1786. 1 Hawk, 136. Leache's notes.* them, 
Or tho' the thief be apprehended before the goods removed: 80 

as, if a gueſt carries ſheets down ſtairs animo furandi, but is - 'pecial 
Þtehended before he gets out. H. P. C. 64. 3 Inf. 168. proprie 
If a man ſteals a horſe, but is taken before he gets out of rt. 
paſture. H. P.C.64. 3 Inft. 10g. uſe, thi 
If ſeveral come with an intent to ſteal, and one of then Lacie 
takes goods, they are all felons. Per Kelg. 47. | And! 
But it is not felony, if a man finds goods and converts ther intent te 
aniho furandi. H. P. C. 61, . 'he valu 
Or, if a wife delivers them to him, without the aſſent of th an appre 
| huſband. H. P. C. 64. Sho, 2. It yoo 
Or, if he obtain them by Pile token, or counterfeit lette! vithin tl 
Vide _ 33 H. 8. . 5 | But if 
So, if poſſeſſion was delivered: as, if A. lend an horſe to ate. 
ſtranger, who never returns with it, it is no felony. H. P. C.. Or, if 
If a clothier deliver yarn to a weaver, who imbezils or & C. 
away with it. H. P. C. 61, 62. a "Or, if 
If a carrier carry away goods delivered to him. H. P. C itt 
If a goldſmith imbezil plate committed to him to be wrovg" tos „ l 
7 


Shs, 52. 


— 


„ U rens. 


If 2 woman hire a room furniſhed, and afterwards carry away 
the furniture. Sho. 54. R. Kelg. 24. 14 Car. 2. 


But by /t. 3 4 M. & M. c. 9. whoever ſhall take away with © 


intent to ſteal, imbezil or purloin any chattel, bedding or 


at nten | : 
furniture, which by contract or agreement they are to uſe in any 

Fa lodging let to them, ſhall be guilty of felony. For indictment 

; on this ſtatute vide Cro. Cir. Comp. 339.* | . | 

od A wite cannot be found guilty with her huſband on this ſta- 
tute, for ſhe is under coercion ; nor with the huſband, if it ſhould 

- appear that the lodgings were let to him, or if they were let 

£ 'ointly to both, for it ſhall be conſtrued the act of the huſband 

oulv. 1 Haut. 137. Leache's Notes#, | 
6; Yet, if the privity be determined upon which the delivery was 
; made, it is felony; as, if the carrier open a pack or trunk and 

or take the goods out. V. F. C. 62. . | „ 

1 Or, if he carry them to the place appointed, and afterwards 
ſteal them. + /. J. C. 62. | Io | . 

eals If a throwſter delivers filk to a workman in his houſe to be 
vorkt, and he ſteals it; for the whole property remained in the 
owner. K. 1664. Kelg. 35. | 

wer Or if the felonious deſign was formed before the delivery of 

ob. the goods: as where a man having feloniouſly obtained the de- 
livery of a bill of exchange under the fraudulent deſign of diſ- 

e of counting it, converted it to his own uſe; and it appearing on the 


del. evidence that the owner never meant to part with the poſſeſſion, 
it to it was held to be felony. O. B. 1784. p. 294. So where a horſe 
was obtained with the ſame deſign under pretence of trying its 
paces, O. B. 1779. 1784. So to obtain the delivery of money, 
wn don the falſe pretence of having found a ring of great value. So 


). J. to obtain the delivery of goods under pretence of purchaſing 


them, and then run away with them. Ray. 276.“ 

*Yo where the delivery of the property is made for a certain 
ſpecial purpoſe the poſſeſſion is {till ſuppoſed to reſide in the firſt 
proprietor. As where a maſter delivers goods to his ſervant to 
carry to a cuſtomer, who on his way converts them to his own | 
uſe, this is a felonious taking. O, B. 1782. 1 Hawk. 135, 
Leache's Notes. | 5 g 
And by the /. 21 U. 8. 7. if a ſervant imbezil or go away (of 
intent to ſteal) with any money, or goods entruſted with him to 
the value of forty ſhillings, it is felony. Provided not to reach 
an apprentice, or one under eighteen. ' 15 | | 

It goods are delivered to a ſervant by another ſervant, it is 
thin the ſtatute. H. P. C. 62. 3 

But if the ſervant waſte or conſume, Sc. it is not within the 
ſtatute. . H, P. C 63. | 


01, if the maſter deliver beaſts to him to ſell, and he runs 
ay with the money after the ſale. II. P. C. 63. . 

Or, if he deliver an obligation to him, and he receives the 
T0nty due, and departs. PA P. C. 63. | . 
Hh 2 Or, 


Or, if he receive rent for his maſter, and run away with it. 
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JUSTICES. 


wy it he departs with the obligation itſelf. H. P. C. 6; 


ide 1 Hawk. 139. ſec. 15.* 


If any officer or ſervant of the bank of Eng land, being a 
truſted with any note or bill, c. belonging to the ſaid company, 


or having any bill, Sc. of any other perſon lodged, Ec. ſhall fe. 


crete, Sc. the ſame, he ſhall ſuffer death without benefit of 
'clergy. 15 G. 2. c. 13. J 12.* = 


If any deputy clerk, Sc. or any other perſon employed in re. 


ceiving, Sc. letters or packets, or in any other buſineſs relating 


to the poſt-office, ſhall ſecrete, Sc. any letter, &c. with which 
he ſhall be entruſted or which ſhall have come to his poſſeſſion, 
containing any bank note, &c. or ſhall ſteal or take any of the 
ſame out of any letter or packet that ſhall come to his poſſeſſion, 


he ſhall ſuffer death without benefit of clergy. 5 C. 3. c. 2;, 
J. i7. 7 G. 3. c. 50. Vide 1 Hawk. 140. Vide 24 G. 2. 


c. 11. a ſimilar law with reſpect to the officers and ſervants of 


the South-Sea Company. * 5 . | 
Or, if he does not continue ſervant at the time of the delivery, 


and the running away with the goods. H. P. C. 63. 


If a man take feloniouſly any moveable goods of another, it 
is felony. n ly E 

Tho' he had but a ſpecial property, as bailiff. H. P. C. 6;. 
3 Iuſt. 110. 5 1 WS. 

Cloth in the hands of a taylor. H. P. C. 97. 

Goods in the hands of a carrier. K. Kelg. 39. 


| Tho' the owner himſelf take them, with intent to charge the | 


bailee, Sc. for them. H. P. C. 67. | 
Tho' the owner be uncertain: for he may be indicted, quare 
' bona mortui, bona ignoti, Sc. H. P. C. 67. 1 | 
So, quare bona capellæ, or parochianorum, if he takes the goods 
_ or chapel, in the time of vacation. II. P. C. 6. 
3 {nfl. 110. | 
So, if he takes a ſhroud from a perſon buried, he ſhall be in- 
dicted, quare bona executorum. J. P. 67. 3 inſt. 110. | 
Tho! the things taken be feræ nature, /i fint domui aut mari: 
afſuet', and the thief knows them to be tame. f. V. C. 68. 
As, if he take a deer, coney, crane, partridge or pheaſant 
which he knows to be tame. f. P. C. 68. 3 In/t. 110. 
Or a ſwan mark'd and pinion'd. H. P. C. 68. IE 
Or not mark't, if it be tame in a moat, pond, or private river. 
H. P. C. 68. 80 V! 
An hawk reclaimed. H. P. C. 66. 3 Inſt. 109. 
And by the Pt. 37 Ed. 3. 19. if he ſteal any hawk, Ec. aud 
does not proclaim it. 3 ut. 97. | 1 
So, if they be reſtrained of their natural liberty ratore 
potentiæ, as young hawks, and young pigeons in the neſt, 


MT 08. : | | 
Vet ratione loci; as, old pigeons in a dove-houſe. H. V. 4 » 
„ , C4" 


Fiſh in a net, trunk, or ſeparate pond. 


3 Int. 109. : ; But 
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But there can be no felony of things fere nature, tho' privi- 
leged ratione loci; as deer, conies, in a. park, warren, or inclo- | 


ſure. H. P. C. 68. | 


„ *#But now to hunt, wound, kill or ſteal any deer, to rob a 
» warren; or to ſteal fiſh from a river or pond (being in theſe 
i caſes armed and diſguiſed) alſo to hunt, wound, kill or ſteal any 
; deer in the king's foreſts or chaſes incloſed, or in any other 
f incloſed place where deer have been uſually kept; or by gift or 
8 promiſe of reward to procure any perſon to join them in ſuch 
i unlawful act; all theſe are made felonies without benefit of 
Il, clergy by 9 G. c. 22. 4 Bl. Com. 285. * 5 

de And every unauthoriſed perſon, his aiders and abettors, who 
n, ſhall courſe, hunt, ſhoot at, or otherwiſe attempt to kill, wound 
dy or deſtroy any red or fallow deer in any foreſt, chaſe, purlieu, or 
3. antient walk, or in any incloſed park, paddock, wood or other 
of oround where deer are uſually kept, ſhall forfeit the ſum of 201. 
or for every deer actually killed, wounded or deſtroyed, taken 
I, in any toil or ſnare, or carried away, the ſum of zol. or 


double thoſe ſums, if the offender be a keeper; and on a 


{cond offence (whether of the ſame. or of a different ſpecies) 


it hall be guilty of felony, and be tranſported. for ſeven years. 
10 C. 3% %% | | 
67. Aud all perſons armed with offenſive weapons, who ſhall 


come into ſuch places with an intent to commit any of the ſaid 


offences, and ſhall there unlawtully beat or wound any of the 


keepers in the execution of their offices, or ſhall attempt to 


the reſcue any perſon from their cuſtody ſhall be tranſported for 
feven years, * 9 8 3 7 'D 
uare Aud perſons ſtealing or taking fiſh in any water within a 


park, paddock, garden, orchard, or yard; and their receivers, 
aders and abetto:'s ſhall be tranſported for ſeven years. 5 G. 
3c 14. /. 1.“ | | 2 

*But the indictment muſt be preferred within ſix months 
after the offence committed.x TIF | 

And perſons convicted of entering warrens in the night time 
nd taking and killing conies there, their aiders and abettors may 
1 by tranſportation, or by whipping, fine or impri- 
nent, ., 1 Wy 

Nor, of things reclaimed or tame, when they regain their 
ntural wildneſs. Vide Biens, (F.) | 

do an indictment guare- bona B. where they are the goods of 
:nother, will be bad, and the defendant acquitted, 


wr eldeft fon of a duke. R. Sal. 46k: - | „ 
Nor of things of a baſe nature tho' tame; as bears, foxes, 
monKIes, ferrets, or their whelps. H. P. C 66. 3 luft. 10g. 
Tho“ domite nature; as, a maſtiff, or other dog. H. #.C. 

bb, 3 In't, 10g. | SE 
Nor, of things real, or annexed to the realty; as, of corn, 
"$745 growing, apples on trees. H. J. C. 65. 3 Inft. 109. 
| Hh 3 20 


do if it be, for goods of the marquis of B. where he is only 


} 
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üs res, 


To ſteal, damage, or deſtroy underwood or hedges, and the 
like, to rob orchards or gardens of fruit growing therein, to 
\ſteal or otherwiſe deſtroy any turnips, potatoes, cabbages, perſ. 
nips, peaſe or carrots, or the rootsof madder when growing, are 
puniſhable criminally, by whipping, ſmall tines, itapriſonmen;, 
and fatisfaftion to the party wronged, according to the nature of 
the offence; ſtatutes 43 El. c. 7. 15 Car. 2. c. 2. 31 C. 2 c 35. 0 
G. 3. c. 48. 9G. 3. c. 41. 13 C. 3. c. 32 4 Bl. Com. 233 * 
*To ſteal by night any trees or roots, ſhrubs or plants to the 
value of gs. felony in the principals, aiders, and abettors, and 
In the purchaſers thereof, knowing the ſame to be ſtolen, 
6 G. 3. c. 36.* = | 7 
*By the f. 6 G. 3. c. 48. & 13 C. 3 c. 33. to ſteal any timber 
trees therein ſpecified, and any root, ſhrub or plant, by day or 
night, is liable to pecuniary penalties for the two firſt offences, 
and for the third is conſtituted a felony liable to tranſportation 
for ſeven years.“ . VV SE 
Lead taken from a church. H. P. C. 66. N 
But now to ſteal or rip, cut or break with intent to ſteal, 
any lead or iron bar, rail, gate or paliſado, fixed to a dwelling- 
houſe or out-houſe, in any court or garden thereto belonging, 
or to any other building, is made felony liable to tranſportation 
for ven years, by #. 4 C. 2. c, 332 EN 
*Stealing ore out of mines of black lead, or entering the ſame 
with intent to ſteal, is felony, puniſhable with impriſonment and 
whipping, or tranſportation not exceeding ſeven years; and 10 
eſcape from ſuch impriſonment, or to return from fuch tranſpor- 
tation, is felony without benefit of clergy, by t. 25 C. 2. c. «0. manſ 


. 


Receivers liable to the penalties of receivers of ſtolen goods.“ Or 
Otherwiſe, if left there after ſeverance, and at another time lon, 
removed. H. P. (. 66. 3 Inſt. 109. | _ Th 
Not, of a copper fixed to an hauſe. R. 1664. Kely. 29. dicted 
Nor taking an infant in ward. H. P. C. 66. 3 Iaſt. 109. houſe 
Nor a cheſt with charters, tho' the cheſt be aboye the value oi The 
124. H. P. C. 66. 3 Inſt. 109. ER | By t 
| [Stealing a commiſſion to ſettle boundaries, out of the {i with m 
clerk's office, is not felony; and on indictment for it the priſoner *An 
ſhall be diſcharged. ' Rex v. Weſtbeer, T. 13 G. 2. Str. 1133. or any 
Or to re 


Stealing an obligation is no felony at common law; for it 1s 
choſe en action. H. P. C. 67. | | 5 5 
* gut how to ſteal bills of exchange, bonds and promilſorr 
notes, Sc. ſhall be the ſame offence as ſtealing the monte 
they were meant to ſecure. 2 G. 2. c. 25. J 3. 31 6? 
c. 42. . 78.* | | Yr ni a3 of 
Nor, of things which are nullius in Bonis; as, treaſure-tro"t 
wreck, waife, or ſtray before ſeiſure. H. P. C. 67. 3 ft 105 
But now by /+. 26 G. 2. c. 19. to plunder or ſteal from an 
flup in diſtreſs (whether wreck or no wreck) is felony without 
benefit of clergy.“ e e | 


| JUSTICES. 
If a man be indicted in the ſame indictment for taking of 44. 
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at one time and 10d. at another from the ſame perſon, this is What nave, 


grand larceny. H. P. C. 70. 
* #But it has been determined that the value of the property 
ſtolen, muſt not only be in the whole of ſuch an amount as the 


law requires to conſtitute a capital offence, but the ſtealing muſt 


be to that amount at one and the ſame time, 1 Hawk. 145. 
Leacke's Notes.* : | 

If two take goods to the value of 13d. it is grand larceny in 
both. H P. C. 70. | 


But tho' goods are valued in the inditment at 10s. the jury 


may find ſpecially guilty to the value of 10d. and that will be petit 25 


larceny. H. P. C. 70. 
Vide oft, (V. 9, 10.) 


(P) Felony to the Habitation, 
| (P. 1.) Arſon. 


RSON was felony by the common law, when a man ma- 
liciouſly burn't the houſe of another. H. P. C. 85. 

Int. 66. ON 
| The indictment need ſay, only domum. H. P. C. 86. 3 Inf. 67. 
When a man burns a manſion-houſe, it is felony. H. P. C. 
86. 3 Infl. 67. | | 

Or, a ſtable, mill-houſe, fheep-houſe, barn, parcel of the 
manſion. H. P. C. 86. 3 Inf. 67. | | 

Or, a barn with corn or hay, tho” it be not parcel of the man- 
fon. H. P. C. 86. 3 Infl. 67. 6 | . 

Tho' he intended the houſe of another; and he may be in- 
dited, quod ex malitid pracogitatd combuſſit domum C. tho' the 
houſe of B. was deſigned, 2 P. C. 85. 3 !nft. * Ok 
Tho' only part of the houſe was burnt. H. Z. C. Bg. 3 Inſt. 66. 
By the /. 22 & 23 Car. 2. 7. it ſhall be 3 if in the night 
with malice any burn ſtacks of corn or hay, build 

And by g C. 2. c. 22. to burn any houſe, barn or out-houſe, 
or any hovel, cock, mow or ſtack of corn, ſtraw, hay or wood, 
or to reſcue an offender is felony without clergy.* og 

*A priſon, the entrance to which is through a dwelling-houſe 
5 within this act. Donevan's caſe, Black."682.* 3 

Put ſetting fire, if no part of the houſe is burn't, is not 
felony, H. P. C. 85. 3 Inft. 66. 

Or, burning of his own houſe, with intent to burn the houſe 
of another, if it be not burn't. H. P. C. 85. 


*A pauper ſetting fire to and burning the pariſh work-houſe, 
has lately been held guilty of arſon. 1 Haul. 166. Leache's 


Notes * 


Hh 4 | (If 


ings, kilns, Sc. 


1e. 


F | 6 ; ; | K 
IIf 4. being intitled to dower out of a houſe, but no dower 
gned, and having the care of her ſon who has the equity of 
redemption in it, ſubje& to a mortgage-term, lets it to B. and re. 
ceives the rent, and orders her daughter C. to ſet fire to it, and 
goes from home, and C. does it, they are both guilty. Hamm 
caſe, 1753. Foſter 113.) For the intereſt of A. in the houſe, 
is not ſuch as that it can be called her own.* .. 45 
[If a man ſeiſed of the freehold and inheritance of a houſe, 
of which another is in poſſeſſion under a leate, burns it, let; 
guilty. bid.) 5 5 
' Fide peſt, (J. ©.) 


(P. 2.) Burglary. 


Burglary is, when a man nocfanter breaks and enters a nun. 
ſion houſe of another, with a telonzous intent. H. P. C. 79 
126093. ne 

No&anter is ſaid, when the face of a man cannot be diſtin. 
guiſhed. H. P. C. 79. 3 Inf. 63. See 1 Hawk. 160,* 

So, by the . 12 Ann. 7. if he enter by day, or night, witi 
intent to commit felony, or commit felony and break the haute 
in the night to get out, it is burglary, _ - 


If a man actually breaks a manſion-houſe he commits burglary, 
H. P. C. 80. 3 Inft. 64. | = Is 
So, if he breaks the window. H. P. C. 80. 3 Int. 64. 

[If a man cuts a hole in the window-ſhutter, and puts in hi 
hand and takes out goods. Gibbons's caſe, 1752. Foſter 103. 
Breaks the wall. H. P. C. 80. | | „ 

Unlocks the door. H. P. C. 80. 

Or draws the latch. H. P. C. 80. | 

So if he, being within the manſion-houſe, draws the latch 
and enters a chamber. H. P. C. 82, R. v. Gray, M. 8 C. 1. 
Str. 481. . 8 
If the thief enters by the open door and A. retreats to a chan: 
ber, into which the thief breaks. H. P. C. 81. | 
[If he has broken into the houſe, and taken goods from one 
room to another, in order to carry them off, but is apprehended 
oo oY, "+: . 3 I | 
[Breaking open a cheſt, or a cupboard let into the wall, 
not burglary at common law. IId. 

If he enters by the open door, and after ſtealing goods, breaks 
the houſe to get out. H. P. C. 81. *12 Ann. c. 7 

If he comes down the chimney. H. P. C. 81. 

If a ſervant opens the window to let him in. H. P. C. 81. 

[If a ſervant lets in a thief at the ſtreet- door, and Jets him 
out, tho' he does not go out with him, it is burglary in bot. 
Per all the Judges. Cornwall's caſe, M. 4 G. 2. Str. 881.) 


If the thief makes hue and cry, brings a conſtable to whom 
the owner opens the door, and then the thicf enters. H. J. & 


81, Kelg. 44. 3 1nft. 64. | 93 


Lb: 


hole 
found 
them 
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If one breaks, Sc. and the others watch in the ſtreet, all are 
burglars. #4 C. 81. 3 Inſt. 64. | | : 5 | 
if athief in the night comes to rob, and finding the door locked 
pretends to ſpeak with the owner, and upon ſuch pretence the ſervant 
opens the door and the thief enters and robs. N. Le Mot, Kelg. 42. 
If by fraud he has a judgment in ejectment, and arreſt the party 
in a falſe action, and then enters and robs. R. Farr, 1665. 

"el, . þ | ' 
Br f the thief enters by the open door and gets out ſo, it is no 
burglary. 3... | 
Or if he enters by a hole made in the wall before. H. P. C. 82. 
Or, if he aſſaults the houſe, and the owner throws out his 
money. H. P. G. Bt. | 


An entry 1s neceſſary, but if he ſteps within the hovſe, it is an (P. 4.) 
entry. H. P. C. 80, 3 ſnfl. 64. And enters. 

Or, if he puts his hand or foot within the door or window. | 
H. P. C. 80. 3 Inſt 64. 8 | 

Or, an hook, or piſtol, H. P. C. 80. 3 Inft. 64. 

* But it ſeems the inſtrument muſt be introduced for the pur- 


e of committing the felony ; thus where thieves having bored a 


hole through the door with a centerbit, and part of the chips were 

found in the infide of the houſe, yet, as they had neither got in 

themſelves nor introduced a hand or inſtrument for the purpoſe of 

/aling the property, the entering was ruled incomplete. O. B. 1785. 

Leache's Notes to 1 Hawk. 162.* domes ES 
So, if he turns the key of a door lock't on the inſide. H. P. 

C. 80. | IS 


The indictment muſt ſay, domum manſionalem. II. P. C. 86. (P. 5.) 
3 If. 64. | | ID 
A church is a manſion-houſe. H. P. C. 82. 3 Infl. 64. Houle. 
So a ſhop. H. P. C. 83. 3 Infl. 64. | " 
So, a chamber within the inns of court, if it be inhabited. 
H. P. C. 83. . | | 
If ſeveral perſons dwell in one houſe, without having any 
dilin& intereſt in any part of it, the offence muſt be laid in the 
houſe of the proprietor whether he reſide there or not.* 
But if a houſe be divided into ſeveral diſtin& tenements, and 
tie owner do not reſide there, the offence may be laid in the 
manſion-houſe of the party in whoſe apartments the burglary is 
committed; yet in the caſe of diſtinct tenements where he 
owner himſelf reſide in the houſe, unleſs each tenement have a 
«parate outer door, it is ſaid the offence muſt be laid in his man- 
bon. houſe. 1 Hawk. 163. and Leaches Notes.* . 
By the J. 5 Ed. 6. 9. a booth, or tent in a fair, or market in 
ich any then remains. - OY : 
An houſe, from which all are occaſionally abſent. II. P. C. 82. 
3 [nll WG, | Pa Tp | | 
a So, 


A manſion. 


Dub. Kelg. 46. | | ; 
But a bars, or ſtable disjoined, at a diſtance from the houſe, 


With 2 fee 
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So, if 8 OS inhabits ſometimes in one houſe fometimes in an. 


other, both are manſion-houſes. H. P. C. 82. Kelp. 52. 


[ Where the owner qu its the houſe ani revertend;, it may be 
conſidered as his manſion-houſe, though no perſon is in it, by 
there muſt be an intention of returning, or burglary cannot be 


committed. Neuthrown's caſe, 1750. Fgler 76. 


If a woman hires an houſe, and lives ſeparate from ber hl. 
band, and the leaſe being in the huſband's name, he refuſes to 
yet it ſhall be the manſion- houſe of the huſband, R, 


have it, 
Kelg. 44 


If a man hires an houſe for his habitation and removes his 
he lodges there, the houſe is broke. 


goods thither, and before 


are nat manſion-houſes at this day. H. P. C. 82. 


Nor, a ſhop let to another, who works there by day, but doe 
not abide there by night; for it is ſevered by leaſe from the mar- 


fion-houſe to which it is annexed. H. P. C. 83. 


The indictment mutt ſay, domum manſionalem domigi regis, if it be 


in a chamber in Whitehall, Kelg. 27. 


Domum man fionalem domine regine, and not of the paſſeſſor, f i 


be in a chamber in Somerſet-houſe. N. Kelg. 27. 


If the entry be with a felonious intent, it is burglary, tho the 
0 | H. P. C. bi 


intent be not executed; as, with intent to murder. 
3 Inft. 65. 


„to commit a rape. H. P. C. 83. R. 1664. Locoft aa 


Villars. Kelg. 30. 


[If a ſervant opens his lady's chamber-door faſtened with 3 
bolt, with an intent to commit a rape, it is burglary. Rex v. 


Gray, M. 8 G. Str. 481.] 


But if a man enters and breaks a manſion-houſe with intent 
to commit a battery or treſpaſs, it is no burglary. H. P. C. I;. 


3 Inſt. 65. 


A ſervant imbezilled money intruſted to his care, left 10 


guineas in his trunk, quitted his maſter's ſervice, returned, 
and entered the houſe in the night-time, and took away the 10 
guineas ; this was adjudged no burglary. N. v. Bingley, 0. 3 
Trin. 3 J. 2. M. S. Leach's Notes to 1 Hawk. 164.“ 
If ſeveral men enter with intent to ſearch for ſuſpected perſon 
and one of them ſteals, it is felony in him; but the others not being 
ivy are not guilty. Per K:!g. 47. | 
Tho they — foldiers, ah without a conſtable, c. break the 
houſe, which cannot be juſtiſied. Per Kelg. 47- ng 
The indictment ſhall lay, burglariter. H. P. C. 84. 3 Il. G 


Fide pat, (V. 7.) 


(Q) Breaking of Priſon. 
Vide Impriſonment, (M. 3.) —£ſcape- 
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() Beſene of a Priſoner, and Eſcape. 


. 
de ESCUE of a felon out of prifon, or cuſtody, was felony at FideR-/ceus. 
1 common law. 2 fl. 589. H. P. C. 116. 1 

Reſcue of a traitor is irealon. H. P. C. 116. 2 Inft. 590. 
If A. takes a priſoner with him, out of the door of the place 
„bee 64nd for el xt the Old Bai, i will be a reſeue. 


R. Kel, . . . . 
K. ON muſt be a felpny committed. H. P. C. 116. 


his And alawful commitment. H. P. C. 116. (a) 


ke. And the principal ought to be attainted before the reſcuer be 


ameigned. H. P. C. 116. Vide 1 H. H. P. C. 598, 606, 624, 
iſe, 625, 2 V. 254. 2 Hawk. 210, 215.*_ | 


* But in the caſe of treaſon, the reſcuer may immediately be ar- 


* nigned, becauſe in high treaſon all are principals 2 Hawk. 210. 
This is however, with great reaſon, denied by Feſter, who obſerves 
that tho all are conſidered as principals, yet the guilt of the conflrudive 
the principals depending on the eltabliſhment of that of the actual prin- 
ipal; the former ought not to be arraigned before the conviction 
fit ot the latter, unleſs they be both in the ſame indictment when the 
xCuittal of the actual principal will acquit the others of courſe.* 
f the principal die before he be atrainted, the reſcuer ſhall only 
the be fined and impriſoned. H. P. C. 116. | LET 
51. Or, if he prevent the arreſting of a felon. H. P. C. 116. 
| H. H. P. C. 606. but vide 2 Hawk. 189. which ſeems contra 
1 for good realons.“ 5 5 | | 
If there be a reſcue of a perſon arreſted at the ſuit of a com- 
mon perſon, he ſhall have an action againſt the reſcuer. Vie 
Eſcape, (B. 1, &e.) -. = 
Oi, if there be a reſcue of a diſtreſs made. * Vid 2 W. & M. 
BY 1 > 5 | 
[To ſupport an indictment as for an offence of breaking the priſon, 


1s not ſufficient, Rex v. Burridge, M. 1735. 3 P. W. 439.] 
ew it was againſt the gaoler's will. Jbid. 


"s actually made, whether ſuch priſoner be convicted or at- 


(a) Note, in Hale's H. P. C. the reaſon given for this opinion is that the 
teſcuer is to be conſidered as an acceſſary, and the acceſſary could not at common 


being only a derivative felony depending on that of the principal, it ſeemed 
halt to call on the former till the guilt of the latter was aſcertained ; this is 
Unc by convittion, therefore not to atraign the acceſlary till the attainder of the 
principal Was cartying the rule farther than the principle of it could warrant; 
"it now by 1 Au. ft 2. c. 9. this defect is cured ; it ſeems therefore proper to 
ulude that the reſever may at this day be arraigned on the convidtion; 


ne indeed Lord Hale ſpeaks with ſome degree of indeciſion in his larger work, 
vr in on 


kat the rule thus carried beyond its due limits when applied to the acceſſary. 


tay: reſcuer who is in fact not an acceſſary, but is conſidered in the light of 
+, order to reafon enajogically from the caſe of the one to the other. 


an actual breakirg muſt be laid; that A. afſſ;ted the priſoner to eſcape, 
For a reſcue, reſcuſſit, or ſomething equivalent, is neceſſary to 


Aſſiſting any priſoner to attempt his eſcape, tho” no eſcape 


law be arraigned till the attainder of the principal; the guilt of the acceſſary 


e place he ſays, © till the principal is convicted or attainted which ſhews 5 


buglit not, in the opinion of his Lordſhip to have been applied in its full extent 
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tainted of treaſon or any felony except petty larceny, ut only 


committed for treaſon or any felony except petty lar 
preſſed in the warrant of comm:tment, felony and fdp 105 
7 years. 16 G. 2. c. 31. | 6 erg 

In caſe of petty larceny or other crime, not treaſon or felon; 
expreſſed in the warrant, or where the priſoner is in gaol on a; 
proceſs for debt, c. amounting on the whole to the ſum of 1000.1 
miſdemeanor puniſhable by fine and impriſonment. Id. ird. 

To convey initruments proper to facilitate eſcapes in the for. 
mer caſes, tranſportation for 7 years. In the caſe of petty la. 
ceny, a miſdemeanor, Id.“ ” 

Aſſiſting any priſoner to attempt to make his eſcape from the 
cuſtody of any conflable, Se. in order to carry him to gaol by 
virtue of warrant of commitment for treaſon or any felony except 
petty larceny) expreſſed in ſuch warrant; or aſſiſting any felon to 
attempt to make his eſcape from any boat, c. carrying felons for 

tranſportation, or from the contractor for the tranſportation 6f 
ſuch felons; tranſportation for 7 years. Id.“ | 
And to reſcue ſuch offenders as mentioned in f. 24 G. z. 
c. 56. from perſons contracting, under that ſlatute, for their 
tranſportation, or aſſiſting them to make their eſcape, felony without 
benefit of clergy. /. 4.* | | 

To reſcue any perſon out of priſon, who ſhall be committed 
for, or found guilty of murder, or any perſon convicted of murder, 
going to execution or during execution; without benefit of clergy. 

* And to reſcue the dead body of ſuch malefactor from ſuch 
perſons as ſhall have the cuſtody of it by this a ; tranſportation 
for 7 years; returning within the time death without benefit of 
clergy. 25 G. 3. c. 37. | 95 

* And, by 9 G. 1. c. 22. commonly called the Black AQ, forc- 
Bly to reſcue any perſon lawfully in cuſtody of any officer, for any of 
the offences mentioned in the act; or by promiſe, Cc. procuring 
any of his majeſty's ſubjects to join in ſuch unlawful act; excluded 
clergy.* 2H 

As to eſcape, vide Eſcape, (A. 1, 2.) 


(S) Felony by Statutes. 


(8) Dureſs. 


Y the fl. 14 Ed. 3. 10. if a paler compels a priſoner by 2 
reſs to be an appellor, it is felony. Vide Inpriſaumeu, (I). 


" * 2 /af. 91.“ | 


(8. 4. Rape. 


Rape was felony at the common law, and afterwards altered to the 
loſs of eyes and teſticles. 2 /nft. 180. N 


By the ft. WW. 1. 3 Ed. 1. 13. the penalty was mitigated to fne 
and impriſonment. | | | 4 


| J US TICES. | 
But by the ff. W. 2. 13 Ed. 1. 34. it is provided, that if a man 


raviſh a woman, Oc. he ſhall have judgment of life and member. 

And if ſhe did not conſent ſhe ſhall have an appeal: but if ſhe 
afterwards conſent ſhe loſes the appeal, yet he ſhall be indicted at 
the king's ſuit. 2 12. 433. | ; ; 

By the J. 6 R. 2. 6. if the woman afterwards aſſent to the ra- 
viſher, both ſhall loſe their inheritance, dower, or joint eſtate 


after the death of the huſband or anceſtor, and the next in blood 


ſhall enter ; and he or the huſband ſhall have an appeal. 
The indictment ſhall ſay, rapuit, which no word ſupplies. 
Co. L. 124. 4. | ; | | 
Rape is when a man by force has carnal knowledge of a wo- 
man againſt her will. Co. J.. 123. b. | 


Tho! it be of a niefe by the lord. Co. L. 123. 3. 2 Infl. 181. 


There muſt be carnal knowledge. (Vide H. P. C. 117. 
3 Inft. 60.) 


Prnetratio as well as emiſio. H. P. C. 117. 3 Inft. 60. 


*1 H. H. P. C. 628.* 1 
Tho* conſent be forced, by the fear of death or dureſs, it is a 
rape. 3 Inſt. 60. 5 a 
But if there be conſent, it is no rape. 2 uf. 433. 
If the woman prove privement en ſeint it is evidence of conſent, 
but not concluſive. 1 H. H. P C. 631.“ 
So, if the be an harlot; yet an harlot may be raviſhed. 
Or, was his concubine before. a 


By the / 18 El. 7. carnal knowledge of an infant under ten 


rears old is felony, tho? there be conſent. | 

Lord Hale vol. 1. page 631. ſays, with ſeeming good reaſon, 
that under this ſtatute, it is not material whether there be con- 
ſent or not, if the female be under 12, the age of conſent tor 
marriage. Jide 4 Bl. Com. 212.* . | | 

Whoever aids the rape is a raviſher. H. P. C. 118. H. H. 
P. C. 628. tho? it be the huſband, and altho' ſhe cannot have an 
appeal avainft her huſband, he may be indicted at the king's ſuit. 
(29. The wife a good witneſs agaiuſt her huſband, * 

An infant under the age of 14 years is preſumed to be unable 
to commit a rape, and therefore cannot be guilty of it. But he 
may be a principal in the ſecond degree, as aiding and aſſiſting. 
H. H. P. C. G0. OE | Es 

id pi. (V. 12.) 


(S. 3.) Foreible Marriage of a Woman contrary to 3 H. 7. 2. 


Dy the ft. 3 H. 7. 2. it is enacted, that perſons who take a 
wal, widow, or wife, having ſubſtance in goods or lands, or being 
8 lier apparent, - againſt her will to marry or deſile her, their 
*ttors and receivers, knowing the ſame, are felons. 

* 8 be marricd tho? not defloured, it is within the ſtatute. 
en. 244. 5 

Tiw? ſhe conſent to the marriage, being under a force. II. 

ig. ®* Lord Hale vol. 1. p. 613. ſays with ſeeming good 


reaſon, 
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reaſon, that under this ſtatute it is not material whether there be 
conſent or not, if the female be under 12, the age of conſent for 
marriage. Vide 4 Bl. Com. 212. 25 A 

All aceeſſories, before or after, are principals. H. P. C. 119. 
J [nft. 61. EE Sn 

* The receiver of the woman is a principal, but not the receiver 
of the offenders by the words of the ſtatute, * iS | 
The woman is a good witneſs. R. 1 Vent. 244. 


But forcible marriage of a niefe or ward, is not within the ſta. 


tute. H. P. C. 118. 3 Inft. 61. *for this is ſpecially excepted.* r 
5 Nor privies to the marriage, if not privy to the force. . 
. C. 119. | N 5 | PD I 
If the FA be in one county and the marriage m another, 7 
the county where they were married may inquire of the forcible 5 
taking. H. P. C. 119. | wm | | Ri 
Fide paſt, (V. 12.) f 
7 ali 
| : the 
(S. 4.) Buggery ) | 55 
By the A. 25 H. 8. 6. revived by the ff. 5 El. 17. when ay Ml 
commit buggery with mankind, or beaſt, and is convicted by ver- foe 
dict, confeſſion, or outlawry, he ſhall ſuffer as a felon, without | 
benefit of clergy. EE es | - 
[Indictment guad A. ſuper B. virginem, inſultum fecit, & em- 
dem B. contra ordinem nature carnaliter cognovit, & rem venertun | 
in ano ipfius B. habuit, eamque B. contra ordinem nature in difto ans 7 
Ipſius B. carnaliter cognovit; the defendant was convicted of buggery of th 
at the aſſizes, but reprieved, to have the opinion of the judges, fight 
whether it was buggery within the ſtatute. Moſt of the judges were there 
of opinion it was, but two or three that it was not ; and no unt- but 0 
nimous opinion given. Rex v. Wiſeman, 4 Geo. Fort. 991. law, 
*The ſeveral ſpecies of offence which are agreed to be within But 
| theſe ſtatutes are that of a man with a beaſt, a woman with 2 w ey 
beaſt (for Lord Coke ſays the word perſon, which ſtands in the K - 
place of the agent, includes both man and woman). and à ma! 1 1 
with a man; but whether a man committing ſuch offence with 2 * 
- woman be within the deſcription has been doubted, on account _ + 
of the word mankind, which is certainly a generic term, aud 1 
the common acceptation includes women as well as men; but the uf 
principle, on which any doubt can be entertained, is, that i n 1 
a penal ſtatute, and the words ſhall therefore be taken, i far Arai 
rem-vite, in the moſt limited ſenſe. * may be 
Vide poſt, (T. 13.) way 
STC h | to murd 
(S. 5.) Polygamy. | 52 
uy RS” eine marricd time, IT! 
By the „. 1 Fac. 11. if any in England or Wales being mat mh i 


marry again, the former huſband or wife being living, it 8” 
lony, unleſs "the huſband or wife were abſent beyond ſea for 
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ven vears before, or in the realm without knowledge of his or 


her life, or the former marriage was within the age of conſent, 


or annulled by ſentence in the eccleſiaſtical court, or there was 


i divorce. Provided not to forteit dower, or corrupt blood. 


+Vide 1 H. H. P. C. 692, 693.* | | 


A marriage after a divorce a men/# & thoro, is not felony Ca 


in the ſtatute. H. Þ. C. 122. K. Mar, 101. (cauſa adulteri.) 
K. Kelg. 27. 3 Inf. 8g. 


Nor a marriage of one beyond ſea, and of another within the 2 


realm. K. 1 Sid. 171. 


But a divorce for ſeverity, is no excuſe for felony. R. Mar. 


101. Dub. Oo. Car. 462. hut jaid it was R. to be within the 
proviſo. Kelg. 27. 1 Hawk. I74. : 

The firſt huſband is no witneſs to prove his marriage. N. 
"What woman marries a ſecond huſband, the firſt being 
alive and the ſecond not privy; the ſecond huſband is intitled to 
the produce of the labour of the wife during cohabitation. By 
Parker Ch. J. H 4 G. Strutville's caſe.* | 


[A woman cannot maintain action againſt a man for this 


offence, if he has been convicted and burnt in the hand for it; 
tor the action merges in the felony. Barnes 450.] | 


(S. 6.) Malicious Mayhem. 


*Mayhem, at common law, is the violently depriving another 
of the uſe of ſuch of his members as may render him leis able in 
hghting, either to defend himſelf, or to annoy his adverſary, and 
therefore to cut off his ear, or noſe, or the like, not weakning 
but only disfiguring him, was held not to be mayhem at common 
law. 1 Hawk. 175.“ : | 

But by the f. 5 H. 4. 5. if any cut out the tongues, or put out 
w 2 of any of the king's liege people, of malice prepenſe, it 
1s felony | 8. 

y the f. 22 & 23 Car. 2. 1. if any of malice, and by lying 
in wait, cut out or diſable the tongue, put out the eye, flit the 
noſe, cut off the noſe or lip, cut off or diſable any member of 


ay ſubject, with intent to mayhem or disfigure him, it is felony 


in him, his aiders or abettors, without clergy. | 
f a man attack another of malice in order to murder him, 
vith a bill or ſuch an inſtrument as cannot but endanger the 
maiming of him, and happen not to kill, but only to maim, he 
my be indicted on this ſtatute with his abettors, Ec. and it ſhall 
be left to the Jury on the evidence, whether the deſign were not 
o murder by maiming, and conſequently a malicious intent to 
mam as well murder. 6 State Tr. 212. 4 KI. Comm. 207.“ | 
by the . 22 & 23 Car. 2. 7. if any maliciouſly, in the night 
— 3 deſtroy any horſes, ſheep or other cattle, it is te- 
J. Fs | 


deg C. 1. c. 22. / 1. part 2.“ 
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(8. 7.) Felonious Bunting, Ge. 


By the t. 37 Ed. 3. 19. if any ſteal and carry away a hau. 
not doing according to the ordinance, it is felony. _ f l 
And by the /. 1 H. 7 7. the king's council or the juſtices oj 
peace, on information of hunting by night, or with painted faces, h 
may iſſue a warrant to arreſt the perſons, and if any arreſted con- fi 
ceal thoſe with him, or if any make re/cous or diſobeyance to the 
warrant, ſo that it cannot be executed, or if any be convict of fa 
hunting in the night, or with vizors or painted faces, it is felony, I; 
*Perions convicted a ſecond time of hunting and taking away 
deer out of unincloſed foreſts. or chaſes to be tranſported, andre- al 
turning within the term, felony without benefit of clergy. pa 
10 G. 2. c. 32. /. 7. made perpetual by 31 G. 2. c. 42 / b.“ 1 
[The ſeveral facts in the black act, 9 C. c. 22, are ſeveral 10 
offences; and if any perſon armed appears in a high-road with 
his face blacked, or otherwiſe diſguited, he is guilty of felony 
without clergy. Rex v. Baylis, T. 9 G. 2, b. R. H. 291. 
Jide 5 G. 1. c. 28. & 16 C. 3. c. 30.“ | 7 
(S. 8.) Soldiers departing without Licence. * 
8 tue 
By the /. 18 H. 6. 19. If any, being muſtered, and entered th 1 
king's ſoldier of record, and receiving the king's wages, departs ſeve 
from his captain, unleſs diſabled by ſickneſs to go, of which he {ran 
ſhall give notice to his captain, and repay his money: or, being lex 
a ſoldier, man of arms, or archer, ſo muſtered of record, aud B 
paſling the ſeas with his captain, returns without licence from his julti 
captain under his hand and ſeal for reaſonable cauſe, during his By 
term, he is guilty of felony. 80 | | who 
But this act is of little force; for the antient manner of te. place 
taining and covenant with ſoldiers is diſcontinued. R. 6 Ce. 27. beyo 
3 Inſt. 86. I: | peace 
Yet by the ,. 5 Fl. 5, it was extended to mariners and gunners. to by 
By the g. 5 H. 7. 1. If any ſoldier being no captain, retained By 
with the king, being in wages and retained, or taking preſt to brand 
terve the king on the ſea, or upon land beyond ſea, ſhall depat 4 fel 
out of the king's ſervice without licence of the captain, It * Vi. 
telony without clergy. | : 
And by the fe. 3 H. 8. 5. If any ſoldier, being no cata" 
retained with the king, who ſhall be in wages and retained, 0! 
take any preſt to ſerve the king upon the ſea, or on the Jand, ol By 
beyond fea, departs without licence of the lieutenant, it 15 felon) oftenc 
without clergy, (not being within the orders of holy church.) felony 
By the J. 2 & 3 Ed. b. 2. If any, having ſerved the 1 But 
departs without licence, out of the king's {ervice, or out © _ 
af 164 cn 


garriſon, it is felony without clergy. 


The ſtatutes 7 H. 7. 1. and 3 H. 8. 5. are perpetual. K. b or V. 
Eg 5 a 


Co. 27. 3 nfl. 86. 
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And departure from a conductor is felony, for he is a petit 


captain, R. Cro. Car. 72. 


By 1 G. 3. c. 6. being the mutiny act, every officer and pri- 
vate man who ſhall mutiny or deſert, or join, Sc. or whoever 
being a ſoldier actually inliſted in any regiment, Sc. ſhall lift in 
any other regiment, Sc. or ſhall be found ſleeping on his poſt, or 
hall deſert it, or hold illegal correſpondence with the enemies of 


his majeſty, or ſhall ſtrike or diſobey his ſuperior officer; ſhall _ 


ſuffer death, or ſuch puniſhment as a court martial ſhall infli&.* 
And by 27 G. 2. c. 9. ſimilar proviſions are made for the 
ſame offences by officers or ſoldiers in the ſervice of the Eaſt 
Jadia company during the period of their agreement. 
[Officers in the Eaſt India company's ſervice cannot refign at 
all tumes, and under any circumſtances; and while in their 
pay and ſervice are ſubject to the military law. Parker v. Ld. 
Uive, P. 9 G. 3. 4 B. M. 2419. Virtue v. Ld. Clive, M. 
10 G. 3. 4 8. ae . | 


(S. 9. Egyptians, Rogues, Wandering Soldiers, Oc. 
By the /,. 1 C2 Ph. & M. 4. perſons calling themſelves 


[;yptians, conveyed into the realm and remaining here a month, 
it above thirteen years old, are felons without clergy, unleſs in 
twenty days they betake themſelves to an honeſt way of living. 


And by the /2. 5 El. 20. ſuch as continue a month at one or 


ſeveral times in company of vagabonds, commonly called Eg yp- 


an, or by apparel, ſpeech, or behaviour counterfeiting them- 


eives ſuch, it above 14, ſhall ſuffer as felons without _ 
By the /t. 39 El. 4. dangerous rogues, baniſhed the rea 
juitices of peace and returning without a licence, be felons. 


By the /t. 39 El. 17. idle and wandering ſoldiers or mariners, 


who will not betake to any lawful courſe of life, or to the 
place of their birth or abode: and ſuch who come from 
beyond the fea, and have not a teſtimonial from a juſtice of 
peace, or Counterfeit ſuch teſtimonial, or have one known 
o be counterfeit, be felons without clergy. | 

By the /t. 1 Fac. 7. a dangerous rogue in ſeſſions ſhall be 
branded, and if he afterwards beg or wander, ſhall be adjudged 
4 telon without clergy. 5 | 


File Fuftices of Peace, (B. 76.) and flatute 17 C. 2. c. 5. 


(S. 10.) Exportation of Sheep, &c. 


By the J. 8 El. 3. ſuch, as after conviction for the firſt 


ence, thall export ſheep alive out of the realm, are guilty of 


np; but not to corrupt blood, or loſe dower. 
by the f. 13 F 14 Car, 2. 18. if any export into Scotland, or 


other toreign parts, or pack or load, or cauſe to be packed or 


alen, of intent to be exported, any ſheep of the breed of England 


1 or the dominions thereof, or any wool, woolfells, 


. ES mortlings, 


m by 
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or do voluntarily ſerve any foreign prince, without having taken 
the oath of allegiance: Or (being a gentleman or of higher de. 


blood, or loſe dower. 


mortlings, ſhortlings, yarn made of wool, woolflocks, fullery 
earth or fulling clay, it is felony. | | 

But by the . 7 &8 V. z. 28. this act is repealed, as to 
making the exportation of wool felony. *Yide Burn's Juſic 
Title Sheep®. e ES 


(S. 11.) Refuſing Abjuration, Oc. 


By the 2. 35 El. 1. if any above ſixteen, who ſhall for a month 
without cauſe refuſe to hear divine ſervice, go about to per- 
ſuade any of the realm to impugn the queen's authority in caſe; 
eccleſiaſtical, or to that end perſuade to forbear coming to 
church according to law, or to be preſent at a place of religious 
aſſembly contrary to law; or ſhall of himſelf or by incitement 
of others be preſent at ſuch aſſembly, and being convict of 
ſuch offence, and for not conforming three months after con. 
viction, being required by the juſtices, in quarter ſeſſions, &c, 
to abjure the realm, ſhall refuſe to abjure, or after abjuration 
ſhall refuſe to depart at the time limited, or ſhall return, &. 
he ſhall be a felon without benefit of clergy. Provided not to 
corrupt blood, or loſe dower. | 

By the /. 3 Fac. 4. if any paſs out of the realm to ſerve, 


gree, or a captain, lieutenant, or conductor of ſoldiers) with- 
out giving a bond of gol. penalty conditioned not to be re- 
conciled to the ſee of Rome, or to enter into any plot againſt 
the king or realm, but to diſcloſe all ſuch, he ſhall be a felon. 
By the ,. 35 El. 2. a Popiſh recuſant above ſixteen and con- 
vict for not coming to church, (not being a feme covert, nor 
having twenty marks per annum in lands, tenements, or annuitie, 
nor to the value of 4ol. in goods,) if he repair not to his 
dwelling or place of birth in forty days after conviction, 
(unleſs ſtayed by impriſonment, order of the queen or fix privy 
council, or ſickneſs) and then certify his name to the miniſter or 
conſtable, or after depart above five miles from home, {lil 
abjure; and if he refuſe to abjure, or after to depart the real, 
or return, he ſhall be adjudged a felon, without benefit of clergy, actu 


Vide Sacraments. 3 7 
ä | A 
(S. 12.) Embezilment of Stores. lust. 

. : ; = Th 
By the . 31 El. 4. if any, having charge, Ec. of purpoſe har 
to hinder her majeſty's ſervice, wittingly imbezil, purloin, ot forcen 
convey away any armour, ordnance, munition, ſhot, powe*!, * 
el it 


or victuals for ſoldiers, Sc. or other habiliments of war, # 
one or ſeveral times to the value of 20s. he ſhall ſuffer 35 3 
telon; provided he be proſecuted within a year; not to corrupt 


And by the A. 22 Car. 2. 5g. clergy is taken away. by 


uſed. H. P. C. 6. 3 0 . 
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*By J. 1 G. 1. A. 2. c. 25. when the goods embeziled are under 
the value of 205. the oſſender ſhall be fined, not exceeding double 


the value of the goods ; the fine levied by diſtreſs, and for want * 
iltreſs offender impriſoned 3 months.“ e 


(S. 13.) Witchcraft. 


By the ff. 1. Zac. 12. if any practice invocation, or conjuration Yide Juſtices 
of any evil ſpirit ; or ſhall conſult, covenant with, Cc. any evil of Peace: 
ſpirit 3 or take up any dead body, ſkin, bone, Ec. to be uſed in (B. 13.) 
any manner of witchcraft, ſorcery, charm, or inchantment; or 
hall uſe any witchcraft, inchantment, charm, or ſorcery, whereby 
any perſon ſhall be killed, waſted, or lamed in his body or any part 
of it, their abettors, aiders, &c. Or if any, after conviction for 
the firſt offence, ſhall take upon him by witchcraft, inchantment, 


charm, or ſorcery, to tell where treaſure may be found in the 


earth; or loſt goods may be found; or to the intent to provoke to 

unlawful love; or whereby cattle or goods ſhall be deſtroyed or 

impaired ; or to hurt any perſon in his body, though the ſame be 

not effected, he ſhall ſuffer as a felon without clergy. Provided _ 

not to corrupt blood, or loſe dower+. ff This ſta- 
At common law, witchcraft was puniſhed as hereſy, by the writ tute is re- 

dk baretico comburendo. VI. P. C. 3 Inſt. 44. e eee 2 wy | 
But now there is no remedy but by the ft. 1 Fac. 12. H. P. 2 7 s 3 : 

C.6. 3 Inſt. 45. | | Vide margin 
By this ſtatute, it is felony to conſult, covenant with, entertain, /a. 

employ, feed, or reward an evil ſpirit ; tho* no act be. thereupon 

done. H. P. C. 6. 3 Inſt. 45 


So, to take up a dead body, c. to uſe in witchcraft ; tho” not 


So, to take upon them to tell where treaſure or goods ſhall be 
found, how love ſhall be provoked ; tho? they cannot do it. H. <6 
P. C. 7. 3 Inft. 46. | | | 

But to uſe ſorcery, &c. whereby any one may be killed, or de- 
kroyed, or goods or cattle deſtroyed, is no felony, unleſs the 
miſchief be done. H. P. C. 7. 3 Tul. 45, 46. 

In all caſes, where a 2d offence is felony, there muſt be an 
actual conviction and judgment for the firſt offence. II. P. C. 8. 
3 . 46. 5 | 

And the 2d offence muſt be committed after judgment for the 
inſt, H. P. C. 8. 3 Int. 46. f 5 


(By the /. 

5 ; 9 G. 2. 5. : 
The ft. 1 Jac. 12. is repealed (except ſo much as repeals the ff. 5. El. 16.) And no proſecution 
ſaall be carried on for witchcraft, c. And if any perſon pretend to exerciſe any witchcraft, 
forcery, tf or undertake to tell fortunes, or pretend to diſcover where goods, ſuppoſed to 
be ſtolen or loſt, may be found, he ſhall be impriſoned for u year, aud once in every quarter 
ef it be ſet on the pillory, aud (if the court think fit) be bound for his good behaviour. 


(8. 14.) Felonies by other Statutes. Aſſault. 


*By 6 G. 1. 4. 23. / 11, to aſſault any perſon or perſons in the 8 
ſtreets or highways, with intent to fear their cloaths, ſhall be felony, 


and the oflender may be tranſported for 7 ycars.“ 
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1. 


is felony liable to tranſportation for 7 years.“ 


krupt. notice in the gazette unleſs the time be enlarged by the lord chan- 


for ſuch offence, is felony without clergy.“ Ss 


Banks. 


comber, or maſter weaver, or any other concerned in the woolleg 


not come to light, whether it were born alive or not, ſhall ſuffer 


ſubjects, or to burn their houſes, c. though no money or veniſon 


letter with or awithou! a name, or * with a fititious name, 


J. 3. unlawfully aud maliciouſly breaking down or cutting _—_ 


* 


JUSTICES. 


By 7 Geo. 21. c. 28. ,. 1. to aſſault with offenſive weapons any 
intent to rob, felony and tranſportation for 7 years... | 
*By 12 G. 1. c. 34. / 6. to aſſault or abuſe any maſter wool. 


manufactures, whereby they ſhall receive any bodily hurt for not 
complying with any illegal bye-laws, &c. or to write, Oc. or 
ſend, &c. any letter, &c. threatening any harm to ſuch maſter or 
other perſon, or to threaten to burn, Qc. any of their houſes or 
out-houſes, or to cut or deſtroy any of their trees, or to maim or 
kill any of their cartle, for not complying with any demands, G. 


*By 5 G. 2. c. 30. bankrupt not ſurrendering within 42 dan 


cellor, and conforming to the ſtatutes ; or imbeziling goods, C. 
to the value of 20/. ſhall be guilty of felony, without benefit of 
clergy.* | | 


* By 21 J. 1. c. 27. & 16 Car. 1. c. 4. the mother of a baſtarl 
child, endeavouring ſo to conceal the death of it, as that it may 


death as in caſe of murder, unleſs ſhe can prove, Qc. that the child 
was born dead.* 0 


(8. 17.) Letters. 
 *By 9 G. 1. c. 22. 1 1. knowingly to ſend any letter without 
a name, or ſigned with a fictitious name, demanding money, veni- 
ſon, or other valuable thing; or to reſcue any perſon in cuſtody 


By 27 G. 2. c. 16. to ſend any letter without a name or with 
a fictitious name, threatening to kill or murder any of his majelty's 


or valuable thing be demanded in ſuch letter, or to reſcue any ſuch 
offender, is felony without clergy. | | 

* By 30 G. 2. c. 24. to obtain money or goods under falſe pre- 
tences, with intent to cheat or defraud ; or to ſend or deliver any 


letter or letters, thieatening to accuſe any perſon of any crime 
puniſhable by law with death, tranſportation, pillory or other 
infamous puniſhment, with a view to obtain money, Qc. from the 
perſon ſo threatened to be accuſed, ſhall be deemed offences agunlt 
law and the public peace; and the offender ſhall be fined and 
impriſoned, or put in the pillory, or whipped, or tranſported at the 


diſcretion of the court.“ 
(8. 18.) Malicious Miſchief. | 
By ft. 6 G. 2. c. 37. f. 5. made perpetual by 31 G. 2. c. 42. 


JUSTICES. 
bank or banks of any river, or any ſea bank, whereby any 


lands ſhall be overflowed or damaged, is made felony without 
benefit of clergy. T“ Op 1 


Hampton Court, 23 G. 2. c. 37. . 12. Ribble, 24 G. 2. c. 36, 
|. 34. Sandwich, 28 G. 2. c. 55. Londen bridge, 29 G. 2. c. 
40. J. 6, & 31 G. 2. c. 73. 4lack Friars, 29 G. 2. c. 86. 
Jeremy's ferry, 30 G. 2. c. 59. Old Brentford, 30 G. 2. c. 63. 
J 19. 31 C. 2. c. 46. Trent, 31 G. 2. c. 59.“ 


My % 


in the publick ſtreets or highways with intent to tear, ſpoil, cut, 
burn or defaee, and fhall tear, &c. the garments or cloaths of 


af the perſon ſo aſſaulted, ſhall be guilty of felony, and tranſ- 
- portable for 7 years.“ | 3 


/. 5, b. maliciouſly ſetting on fire, or cauſing to be ſet on fire, 
ay mine, pit, or delph of coal or cannel coal, is telony with- 
out benefit of clergy,® . —© | 


perion with intent to deter, &c, him from buying corn or grain 


ich m any market, Cc. or to ſtop or ſeize on any waggon, Sc. load- 
ky's ed with wheat, Sc. in or on the highways, &c. or maliciouſly 


to break, cut or deſtroy the ſame, or the harneſs of the horſes; 
or unlawfully to take, drive away, Sc. the horſes, or to beat or 
wound the driver; or by cutting the ſacks, to ſcatter ſuch 
waeat, Sc. for the firſt offence, impriſonment not exceeding 
three months and publick whipping; and by J. 2. the ſecond 
ofence, felony and tranſportation for 7 years.* 


ame, *And by /. 2. maliciouſly to pull down, &c. any ſtorehouſe 
_ or granary, where corn ſhall be kept for exportation, or un- 
other awfully to eater any ſuch ſtorehoule, Qc. and take and carry 

n the way any corn, Sc. therefrom, or to throw abroad or ſpoil 
921 de fame: or unlawfully to enter on board any ſhip, &c. and 


Fillfully take and carry away any meal, Sc. therein, intended 
r exportation : is felony and tranſportation for 7 years.* 


For Cuſtoms, ſee Smuggling, fot, (8. 22.) 


c. * . 4 malicioully to cut hop-binds growing on poles in any 
mn tl Fantation ot hops, is felony without benefit of clergy.* 


! 
* 
*+ 


0 


| *For Fulham bridge, ſee 12 1. e. 36. L 3. Wefminſler Deſtroying 
bridge, 9 C. 2. c. 29. /. 5. Walton bridge, 20 G. 2. c. 22. bridges. 


For cattle. See Mayhem. | Cattle. 


*By 6 C. 1. c. 24. J 41. any perſon who ſhall aſſault another Cloaths, 


*By J. 12 G. 2. c. 32. / 6. made perpetual by 31 G. 2. c. 42. Coal, &c. 


*By A. 11 G. 2. c. 32. / 1. maliciouſly to beat, &c. any Corn. 


y f.6 C. 2. c. 37. J. 6. made perpetual by 35 C. 2. c. 42. Hops. 


7 46. z. . 37. J. 16. to break by day or n. ght into any Linen. 
| i 3 e 


% 
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to ſteal, cut or deſtroy any linen yarn or linen cloth, or ay 
manufacture of linen yarn belonging to any manufaRory, or 
the looms, tools, or implements uſed therein; or maliciouſly to 
cut in pieces or deſtroy ſuch goods, when expoſed to bleach or 
dry ; is felony without benefit of clergy.* | 
[By fat. 6 E. 3. c. 28. malicioufly deſtroying filk in the 
loom, or entering houſe to deſtroy, is felony without clergy.] 


Mills, [By g G. 3. c. 29. riotouſly deſtroying mills, maliciouſly ſet. 
mines, &c. ting fire to mills, is felony without clergy; maliciouſly deſtroy. 
ing engine for draining mines, or drawing out coals or ore, 
or way tor conveying the ſame, or any fence for incloſing or 0 
dividing lands in purſuance of act of parliament, is felony and a 
tranſportation for 7 years. ig 0 
Naval ſtores [By far. 12 G. 3. c. 24. deſtroying men of war, or naval 15 
Ke. ſtores in a dock-yard, is felony without clergy; and perſons ; 
offending out of the realm may be tried, in any county.] X 
; N a ' pu 
Proceſs. *Bv f. 9 G. 1. c. 28. / 1, 2. willfully to obſtruct any perſon pe 
= ſerving or endeavouring to ſerve or execute any writ or rule or 20 
order of court of Jaw or equity, or any legal proceſs whatever, gr ou 
any eſcape warrant, or other warrant of any juſtice of peace, or . 
to abuſe or aſſault any ſuch perſon ſo ſerving, or to make reſcue a 
of any priſoner taken on any ſuch writ, Sc. within the limits of 15 
a certain pretended privileged place, called Suffolk-Place, or the 1. b 
Mint, in the pariſh of St. George, in the county of Surrey; or to ho , 
harbour any priſoner ſo taken, or. any perſon reſcuing ſuch pri- YN 
ſoner, or to aid and abet in reſiſting, Oc. or in reſcuing, &c. or kgs 
to preſume to exerciſe any unlawful juriſdiction, Sc. within the 
ſaid limits; is felony and tranſportation, as in other caſes.* *B, 
And by. 3. to join in, or aid and abet any riot or tumult 7 ot! 
within the faid limits in any vizard, maſk or diſguiſed habit, 8 
or with a face diſguiſed, &c. or in ſuch diſguiſe to oppoſe the 
execution of any legal proceſs, &c. is felony without benefit ol 
clergy and for aiders and abettors, tranſportation. 1 | 
*By f. 11 G. 1. c. 22. ſimilar proviſions are made againſ ha. 
Violent 


ſimilar offences in the hamlet of Mapping -Stepney. 

Pulling | . ö ; 
down cha- & By f. 1G. 1. c. 5. / 4. perſons riotouſly aſſembled, with 
pels, &c. force demoliſhing or pulling down, or beginning, Sc. 4 
church or chapel, or any building for religious  worſſup, cel. 

| tified and regiſtered according to 1 V M. ft. 1. e. 18, ef 

any dwelling houſe, barn, ſtable or other out-houſe, ſhall * 

adjudged guilty of felony, without clergy.* | 


to Obey 
e!ony, 


Ships. 


, By /. 23 Car. 2. c. 11. . 12. any officer, c. willfully de 
ſtroying any ſhip, is declared guilty of felony. And by fe. 1 a 
fe. 2. c. 9. J. 4, & 5. captain, maſter, Sc. willfully caſting 2% 
burning, Sc. any ſhip to the prejudice of the owners 15 "I 


*By 


tion of 


4 „ Ie 
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«1i/ty of felony without benefit of clergy; and ſuch offences 
eommitted on the high ſeas may be tried in any county,  _ 

Similar provitions made by . 4 G. 1. c. 12. / 3. and g. 11 
C. 1. c. 29. /. 6. againſt owners, maſters, Sc. deſtroying, &c. 
any ſhip to the prejudice of the inſurers. | 

* By 12 Ann. ft. 2. c. 18. /. 5. to make or aſſiſt in making 
ann hole in any veſſel in diſtreſs; or to ſteal the pump, or willfully 
do any thing tending to the immediate loſs of ſuch veſſel, is felony 


- 


without benefit of clergy. Vid. 26 G. 2. c. 19. /. 1.“ 


*By 6 G. 3. c. 36. lopping, topping, cutting down, breaking, Trees, &c: 
burning, or ſpoiling, or carrying away, in the night any oak, beech, 
throwing down, barking, aſh, elm, fir, cheſnut or aſp, or other 
nber tree, or digging up, Sc. any roots, ſhrubs or plants of 5s. 
value in incloſed ground, tranſportation for 7 years; and aiders- 
aud receivers liable to the ſame penalty.“ | 


hy 8 C. 2. c. 20. by day or night, maliciouſly to pull down, Turnpikes, 
puck up, throw down, level, or otherwiſe deſtroy any turnpike- &. 
gate, or any poſt, rail, wall, chain, bar or tence belonging to ſuch 
ſurupike. gate, or any other chain, Sc. erected to prevent paſſengers 
rom paſſing without paying any toll impoſed by act of parliament, 
or any houſe erected for the ute of ſuch turnpike-gate, or any 
other fence, or any lock, ſluice, flood- gate or other work on any 
navigable river erected by authority of parliament ; or forcibly to 
reſcue any perſon in cuſtody for any ot the ſaid offences; felony 
vithout clergy.“ | | | . 
And ſuch offences may be tried in any adjacent county, but 
10 corruption of blood, Sc. | 


# By 12 1 34. ¼ 7. to break into any ſhop to cut any ſerge Woallep. 
or other woollen goods in the loom, Oc, is felony without 
clergy. * | CEE 


(S. 19.) Mutiny, 


*By 22 & 23 Car. 2. c. 11, J. 9. every mariner who ſhall Jay 
violent hands on his commander, to hinder him from fighting in 
zetence of his ſhip and goods committed to his truſt, ſhall ſuffer 
acath as a felon. * | | | 

"BY 2©& 3 Ann. c. 20. , 35. any officer or ſoldier either on 
end, out of England or upon the ſea, who ſhall raiſe or cauſe 
tobe raiſed any mutiny or ſedition in the army, or thall refuſe 
obey his jupe rior otficer, Ec. ſhall ſuffer death as in caſe of 


ſelon .* 0 


(8. 20. Perjury. 


by 2 C. 2. c. 25. any perſon convicted of perjury or ſuborna- 
au of perjury, may, beſide the puniſhment then inflicted by the 
+, be committed to the houſe of correction for any time not 

| : . exceeding 
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death without clergy. 


* 
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| , exceeding 7 years, or may be tranſported. for 7 years; and * 


eſcape, or break priſon, or to return from tranſportation within the 
time, is felony without benefit of clergy; and ſuch felony nav 
be tried in the county where he ſo eſcaped, or where he wa, 


- apprehended.* 


(S. 21.) Quarantine. 


*If the plague ſhall appear on board any ſhip to the Northward 


of Cape-Finiftere, the commander ſhall immediately proceed to 
the harbour of Sz. Helen's Pool, or to ſuch other place as the 
privy council ſhall appoint, and from thence cauſe intelligence of 
the condition of his ſhip to be conveyed to the ſecretary of ſtate, 
But if he ſhall not be able to make Sci/!y, or is forced to go up 
eitller of the channels, he ſhall not enter with ſuch ſip any port, 


but ſhall remain in ſome open road, avoiding all intercourſe with 


other ſhips till the king's pleaſure be known, on pain of being 
adjudged guilty of felony without benefit of clergy. 26 6. 2. c. 
6. 29 C. 2..c. 8. 2 

By /. 2. of 29 G. 2. c. 6. the maſter or commander of a veſſel 


coming from an infected place, or having any perſon on board 


infected and concealing the ſame is declared guilty of felony 
without benefit of clergy. | | 
And by / 8. any — 53 obliged to perform quarantine, who 
ſhall refuſe, or negle& to repair to the place appointed in the 
manner which the act directs, or being there, ſhall afterwards 
eſcape before quarantine be fully performed, ſhall ſuffer death 
without clergy. Bat: | 
By / 10. found perſons entering a lazaret, c. obliged to 
pertorm quarantine and afterwards eſcaping before the time; and 
By / 17. the ſuperintendant of quarantine, Sc. acting 
contrary to his duty, or an officer giving a falſe certificate; and 
* By /: 18. perſons concealing or clandeſtinely conveying letters, 
goods, c. from any ſhip under quarantine, Sc. ſhall all be liable 
to the ſame penalty.* | nd 


(S. 22.) Smugglers. 


* By 6G. 1. c. 21, eight perſons or more hindering, obſtrutting, 
Sc. officers of the cuſtoms in the execution of their office, ſhalldc 
tranſported, and returning before the term, death without clergy.” 

By 8G. 1. c. 18. perſons paſſing with foreign goods landed 
without entry, Oc. and being*more than five, &c. and reſiſting, 
Sc. officers of the cuſtoms to be tranſported, and returning, Ec. 


Perſons liable to be tranſported for offences againſt the cuſtoms, 
committing the like after claiming the benefit of the act of 9 C. 
2. c. 35. for indemnifying perſons who have been guilty, E. 
ſhall be guiity of felony without benefit of clergy. 18 6.2. 


| By 


c. 28. 


* 


N 
JUSTICES. 


By 9 C. 2. c. 35+ J. 10+ three or more perſons aſſembling armed 
Er. to afjiſt in running goods, ſhall be tranſported and returning, 
G.. without clergy. © 5 

By J 13. two or more perſons found paſſing together, within 
bre miles of a navigable river or the ſea coalts with horſe, carriage, 
c. laden with more than fix pounds of tea or five gallons of 
brandy, &c. the duties being unpaid, &c. and bearing offenſive 
arms, Oc. to be deemed runners of foreign goods and ſubject to 
the lame puniſhment. | 


By /. 28. any perſon or perſons forcibly obſtructing, Sc. any 
officer of the cuſtoms on board any ſhip or veſſel, in the execution 


of his office, liable to the ſame penalty, 5 | 

By ty G. 2. c. 34. armed perſons to the number of three, aſſembled 
io afliit ju the illegal exporting or running of goods, tc. or appear- 
ing in diſguiſe with ſuch goods, or reſiſting officers in the execu- 
tiva of their duty, is felony without benefit of clergy. 

By the fame ſtatute, if any one ſhall be charged on oath with 
being guilty of any of the offences mentioned in the former part of 
the atute, before any of the magiſtrates deſcribed, ſuch magiſtrate 


ſhall certify ſuch information under his hand and ſeal to one of the 


principal ſecretaries of ſtate who is to lay it before his majeſty in 


priry council; whereupon his majeſty is to make an order requiring 
the offender to ſurrender within the ſpace of 40 days after the firit 


publication thereof in the London Gazette, to ſome one of the 
magiſtrates before mentioned ; which order the clerks of the privy 
council ſhall cauſe to be printed forthwith in the two ſucceſſive 
London Gazettes, and to be immediately tranſmitted to the ſheriff 
of the county where the offence was committed, who ſhall within 
14 days after the receipt thereof, cauſe it to be proclaimed between 


the hours of 10 in the morning and 2 in the afternoon in the market 


places, on the reſpective market days, of two market towns in the 
lame county, near to the place where ſuch offence ſhall have been 


committed, aud a true copy of ſuch order ſhall be affixed on ſome 


public place in ſuch market towns. And if the offender do not 
(urrendcr purſuant to ſuch order, or having ſurrendered ſhall after- 
vards eſcape he ſhall ſuffer death without clergy. | 
Aud if any perſon after the time for ſurrender expired, ſhall 
harbour, Cc. ſuch perſon ſo charged, Oc. knowing him to be ſo 
caged and required to ſurrender and not to have ſurrendered, 
beg convicted within one year after the offence committed, he 
Lal be guilty of felony and tranſported for 7 years; returning, 
Cc. without clergy, „ : | 
For points relolved on this ſurrender clauſe ſee Fofter, 51, 56, 


57. | | hs | 
y 24 C. 3. ft. 2. c. 47. J 11. if any perſon on the ſhore or 


dn board any ſhip, Ec. ſhall maliciouſly, ſhoot at or upon any ſhip, 


oc belonging to his majeſty's navy, or in the ſervice of the 
cutoms or exciſe within the limits of any port, &c. of Great. 
am or within 4 leagues of kny part of the coaſt ; or if any 


eln being on ſhore, Sc. ſhall maliciouſly ſhoot at, or maim, or 
5 5 dangerouſly 
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of goods under this ſtatute: but by 


tranſported for 14 years. | 


ſpace of 14 years. By 


fUBTICES. 
dangerouſly wound any officer of his majeſty's navy, or of tt 
cuſtoms or exciſe, whether attempting to go 5 * tho 


on board, or returning from on board any ſhip, Sc. or otherwiſe 
acting in the due execution of his duty on ſhore, or within the 


limits of any port, &c. or ſhall maliciouſly ſhoot at, c. an 
perſon aſſiſting tuck officer, Oc. then every perſon ſo in 
0 


his aiders and abettors ſhall be guilty of felony without clergy,* 


Vide Leach's Edition of Hawk. vol. 1. 227.“ 
| (S. 23.) Stolen Goods. 


*By ,. 4 G. 1. c. 11. perſons convicted of buying or receiv; 
ſtolen goods, knowing e to be ſtolen, ſhall be r 
the term of 14 years. Money does not come under the deſcription 
| 2 G.'2. c. 25. to ſteal bank 
notes is made felony and liable to ſuch pumſhment as the ſtealing of 
other goods, and therefore the knowing and felonious receivers of 
this ſpecies of property are liable to puniſhment like other offender, 
1 Hawk. 232. Leach's notes, * _ . 

By 18 G. 2. c. 27. buyers and receivers of linen, cotton, Er. 


ſtolen from the bleaching croft are ouſted of clergy ; but by the 


next clauſe the court may, inſtead of death, order them to be 
tranſported for 14 years. | 

By 25 G. 2. c. 10. the buyers and receivers of any wad or black 
cawke, commonly called black lcad, knowing the ſaine to be ftclen 
from the mine, ſhall be conſtrued to be guilty of felony, and being 
convicted ſhall be ſubje to all the pains and penalties to which any 
perſon can be ſubject, for buying or receiving any goods or chattles 
that have been feloniouſly taken or ſtolen, knowing the fame to 
have been ſtolen. | ; | 

By 29 G. 2. c. 30. every perſon who ſhall buy or receive any 
lead, iron, copper, braſs, bell-metal, or ſolder, knowing them to be 
ſtolen, altho the principal felon ſhall not have been convicted of 
ſtealing the ſame, ſhall on conviction by due courſe of law be 

By 2 G. 3. c. 28. whoever ſhall buy, or receive any part of the 
cargo or loading of, or any gods, {tv3cs-or things of, or belong: 
ing to any ſhip or veſſel in the River 7 hames knowing them to be 
ſtolen, altho” the principal offender has not been convicted of fleal 
ing or unlawfully procuring the ſamc, ihall be tranſported for 14 
years. | 
By 10 C. 3. c. 48. every perſon who ſhall buy or receive a" 
ſtolen jewel or jewels, or ſtolen gold or filver plate, watch 9 
watches, knowing the ſame to have been flolen, hall, in all caſes 
where the ſtealing ſhall have been accompanied with a burglary 
actually committed, or ſhall have been feloniouſſy taken by a robber] 
committed on the highway be triable, as well before conviction of 
the principal felon, whether he ſhall be in or out of cuitody, 4 after 
his conviction, and being convicted he ſhall be tranſported tor the 
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JUSTICES. 
By he C. 3. c. 69. whoever ſhall buy or receive ſtolen pewter, 


danch ſhall be tranſported for any time not exceeding 7 years, 


the jr kept in priſon, to hard labour for any time not exceeding 3 © 
any -r. nor leſs chan one year, and within that time (if the court 
ing, think fit,) ſhall be once or oftener, but not more than 3 


times, publickly whipped. 

*By 4 | | | 
directly or indirectly, under pretence of belping any perſon to 
aue 


or cauſe to be apprehended the felon who ſtole the ſame, and 


ving duſe him to be brought to his trial for the ſame) ſhall be guilty 
for if fclonv, and ſuffer the puniſhment of felony according to the 
uon «ture of the felony committed in ſtealing ſuch goods, in the 
ank me manner as if ſuch offender had himſelf ſtolen ſuch goods 
z of ac chattels, in the manner and with ſuch circumſtances as the 
$ Of me were ſtolen.“ | | > 

ers, FE, 8 ä 

. (8. 24.) Riots. 

the 


*By 1 C. 1. JJ. 2. c. 5. twelve perſons or more riotouſly and un, 
hu fully aſſembled to the diſturbance of the publie peace, and 
not dilperſing within one hour after proclamation made by one 


tions without benefit of clergy.* a | 
ing And by / 5. if any perſon ſhall with force and arms, 
* villuly and knowingly oppoſe, Sc. any perſon beginning to 


mation ſhall not be made, ſuch perſon ſo oppoſing, c. ſhall be 
adjudged guilty of felony without benefit of clergy. And 


ny notwithſtanding ſuch proclamation ſhall not be made by reaſon 
* of ſuch obſtruction, yet ſuch perſons as ſhall ſtill continue 
0 


riotouſſy aſſembled together to the number of twelve, and ſhall 
not diſperſe within the ſpace of. one hour after ſuch hindrance 
made, having knowledge of ſuch hindrance made, ſhall ſuffer 
death without benefit of clergy.* | 


(S. 25.) Solemnizing Marriage without Licence, &c. 


y. 26 C. 2. c. 33. / 8. whoever ſhall ſolemnize matrimony 
in any other place than a church or public chapel where banns 
have been uſually publiſhed, unleſs by ſpecial licence from the 


publication of banns, unleſs licence of marriage be firſt had and 
obt11ned from ſome perſon or perſons having authority to grant 
the fame, ſhall be adjudged guilty of felony and ſhall be 
':1nſported for 14 years, * | A 


it to be ſtolen, tho' the principal felon be not con- 


C. 1. c. 11. J 4. whoever ſhall take money or reward, 


fo!en goods or chattels, ſhall, (unleſs ſuch perſon apprehend - 


juſtice or other perſon authoriſed by the act, ſhall be adjudged | 


make proclamation or going to proclaim, whereby ſuch procla- 


archbiſhop of Canterbury; or ſhall ſolemnize matrimony without 


JUusTtcrts 


cc Arceffory. 
(T. 1.) Before the Fact, Who ſhall be. 
A CCESSORIES to a felony are before, or after ti 


felony committed. 2 JH. 182. 3 Jnft. 138, 
A man, who by his command, counſel, contrivance, conſent, 


— 


or encouragement, incites or moves another to commit a felony, 


tho' he be not preſent when it is done, will be an accellory beta 
2 Ia. 182. H. P. C. 217. | | | | 


As if he urge, perſuade, or procure him to do it. 2 rfl. id 
It he furniſh him with a weapon, ©. for ſuch intent. 2 Ju. 182, 
[ Whoever procures a felony to be committed, tho' by the in- 


tervention of a third perſon. M Daniel's caſe, Decembe 17; 
Fofter 121.] ; 
[Or if he conſents before-hand. 1b:d.] 


Tho' the fact vary in the circumſtance of the command, &. 
as, if A. command, c. B. to poiſon D. and he ſhoots him, &. 


F,. G. 217. 


So tho' the execution of the fact exceeds the command; as, if 
the command be to commit a robbery, and he in the robbery 


kills. J. P. C. 217. 


So, if the command be only for a tortious act not felony, and 
he in the execution commits felony: as, where the command ws 
to beat another, and by the battery he killed him. H. P. C. 21, 

If a ſtatute makes a new felony, he ſhall be acceſſory who 


would be ſo before. Sal. 543. H. P. C. 215. 


But where the fact varies in the ſubſtance and nature of the 
crime from the command, Sc. he who commanded will not be 
acceſſory : as, if the command be to kill 4. and he kills another 


perſon. H. P. C. 217. | 


LAltho' if 4. commands B. to kill C. (whom he Þ, vell 
knoweth) and he kills D. A. is not acceſſory; yet if 4. com. 
mands B. to kill C. (whom he B. knoweth not) deſcribing him 


and B. kills D. by miſtake, A. is acceſſory. Fofter 370. 


[Or if 4. commands B. to burn the houſe of C. aud he does , 
and the flames take hold of tac toute of D. d. is accellory to the 


burning of D.'s houſe. Lid. | 
If the command be to commit a robbery, and he commits 
burglary. JI. P. C. 2:7. | 


So, it a ſtatute m»xes-a particular fact, which was an offence 
by the common law, aore penal; the acceflory ſhall not be _ 
ject to the penalty, unleſs de was preſent. Per Holt, but! 


other juſtices ſemble contra. Sal. 542, 3. 


[Although n the language of the law there are no acceſſones 


in hig: treaſon; yet thoſe p-rſons whoſe guilt is of a _—_— 
nature, ſo connected with and ariſing out of that of another 11 
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JUSTICES. 


ſt cannot exiſt without it, ſhould be conſidered during the inter- 
mediate ſteps towards conviction, as in the nature of acceſſories, 
or a Lind of acceſſories : _ {ould not be arraigned till the 
principal offender is convicted; it he is acquitted, they ſhouid be 
diſcharged. Fofter 341 t0.340. | Eo. 


* 


Thus the act of parliament for reverſing Mrs. Lifle's attainder, 
calls her proſecution irregular and undue; becauſe Hicks, whom 
he concealed, was not at the time of her trial attainted or con- 


victed of high treaſon. Fofter 346. ] I | 
(This rule holds in every thing but compaſſing the death, Sc. 


never effected or attempted. id. | 
in the firſt is he who commits the fact, in the ſecond, he who is 


[But an actual preſence is not neceſſary, a conſtructive pre- 
ſence is ſuſhcient. Fofter 350. ] 


>» Gre. 3. 4. B. M. 2073.] 5 5 
[Encouraging and abetting are words ſufficient in a ſpecial verdict, 
ho' aiding is omitted. 16:4. ] : 8 
Principals in the ſecond degree were in old times deemed only 
cceſſories, and therefore this alteration was introduced about 
Edcard the Third's time, that aiders and abettors preſent might 


petrators were not then amenable. Foſter 348, 359.] 
[He who is not preſent at the perpetration, can be no more 


—_— 
bh j 4. with intention to deſtroy B. lays poiſon properly dif. 
f the ied in his way. B. takes it and dies; A. tho' abſent when the 
ot be ton taken, is a principal. id.] | | 


of C. inſtigates A. ſo to do, C. if abſent is only an acceſſory. 

{lt A. and C. both mingle the poiſon and lay it, both are 
ncipals. 1bid.] | I 

lf 4. prepares poiſon, and delivers it to D. to be adminiſter- 
b B. as a medicine, and D. in A. abſence does it, not 
win it to be poiſon, A, is principal. I, _ | 

Jt D. knew it to be poiſon, he is principal, and A. if abſent 
elory, Ibid, ] | | | 

[if 4. incites a madman, or infant not of years of diſcretion to 
nit felony in his abſence, A. is principal; if a child of 
cient diſcretion, only an acceſſory. 1bid.], 

i 4. is preſent at a murder but takes no part, nor yet 
*70urs to prevent, nor to apprehend, nor to levy hue and 
leis neither principal nor accetfory, tho' highly criminal. 
„ 350. | | 

u is in a caſe of aſſiſlination, Oc. it may be evidence of his 
uirence, - 71d. | | 


for every ſuch treaſon is a compleat overt act, tho” the fact is 
[In felony, a principal may be in the firſt or ſecond degree, he : 


preſent, aiding and abetting at the commiſſion. Fofter 347, 349.]. 


[A perſon preſent, aiding and abetting rioters is a principal in 
the ſecond degree under 1 Geo, 1. ft. 2. c. 5, K. v. Royce, P. 


te brought to their trials while the tact was recent, tho the | 


an an acceſſory before the fact, except in ſpecial caſes. Fofter 


[ft 
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journey. H. P. C. 218. | 


a felon convict in cuſtody under ſentence of tranſportation, 


| pardon. Ibid.] 6 


verdict, eſpecially if it be a finding not of notice, but « 


or receiver of ſtoſen goods knowing them to be ſtolen. 


JUST TCES 

[If A. adviſes B. to poiſon his wife, the gives it to their chi 

C. who eats it, B. ſtanding by; 4. is not acceſſory, Feſer 371 
For that was not the crime he adviſed.] 1 8 +; 
[The general rule is this, if the principal committed the felon 
under the influence of the advice of A. or if the event was in the 
ordinary courſe of things a probable conſequence of that felony. 
A. is acceſſory ; but if the principal, following the ſuggeſtions of 
his own heart, wilfully and knowingly commits a felony d 
another kind, or upon another ſubject, A. is not acceiſon, 


Pofter 372.] 


(T. 2.) After the Fact, Who ſhall be. 
Acceſſory after will be, when a man receives and aids a felo 
knowing that he is a felon, after an offence committed. 2 hf 
i383. HLP. C. 218. 5 | 
Tho' it be his brother, or wife. H. P. C. 219. 
As, if he conceal him in his houſe. (Vide Dall. 530, zz. 
„ | | 
Or ſupply him with money, horſe, or other proviſion for hi 
[By At. 6 G. g. c. 23. to aſſiſt felons convict to make their eſc: 
from the perſons to whom they are delivered to be tranſporte 
is felony, without clergy.] 
[But then it muſt be laid that the defendant had notice of i 
other felony or conviction. Rex v. Burridge, M. 1735. 3 | 


63824 | adettors 
[One becomes acceſſory ta a felony after the fact, by aſiſi 


12 Co, 8 
eſcape out of priſon, provided it be ſuch aſſiſtance as amounts N 
receiving, harbouring or comforting ſuch felon. 16:d.) 
[Before the F. 4 Geo. c. 11. if an offender after clergy allos 
had eſcaped before burnt in the hand, where actual bur 
ſhould take place, whoever unlawfully comforted him bed 
acceſſory after the fact; for by 18 Eliz. c. 7. both were neceld 
to the diſcharge from the felony, and to conſtitute the 


[Yet if he is not burnt by reaſon of the doubt or delay o 
court, it ſhall not turn to the priſoner's prejudice, but hc 
plead conviction (as of man- ſlaughter) to an appeal. Ibid. | 

Indictment for being acceflory after the fact, in rece! 
a felon, it muſt be charged that the defendant knew thi 


was convicted; and this is not aided by the finding 0! 


dence of notice. 1bid.] 


So, by the J. 3 & 4 N. & M. 9. and 5 Am. 31-30 Dy 


* s | 
So receiving an accellory to a felony, makes him acct 


oy | % Note 

H. P. C. 219. Arn 
But by common law, a receipt of goods ſtolen did & to be mer 
him accęſſory, unleſs he received the felon. H. P. C21 | ee that he 


4 Ka thy pri 


* 


J 08 rien 


A receiver of ſtolen goods may be indicted for a felony, or for 


10 Rex v. Pollard, M. 11 C. 2. Ld. Raym. 13 70. 


iſdemeanor. 

w 3 of ſtolen goods cannot be proſecuted for a miſ- 
om gemeanor, if the principal is in cuſtody; the determination in 
the L, Kaym. 1370- ſupra, being becauſe the court would not on 
on, notion arreſt judgment on an exception never taken before, and 
1s of which would overturn every judgment on the ſtature. Fo/ter 373-] 
y of Nor receipt of a felon when the felony is not compleated; as 
ofrer the wound, and before the death. H. P. C. 219, 


80 Or, when a felony was only intended. H. P. C. 219, 


do relief of a felon in priton ; or bound in ſurety for his ap- 
does not make a man acceſſory. H. P. C. 218. 


pearance, N N | 
do a man will not be acceſſory, who does not apprehend a 
felon. H. P. C. 216, 219. | 
leg r does not prevent the felony. H. P. C. 216. e 
by Or ſuffers the felon's eſcape, when he purſues him, or he conies 


to his houſe. Mo. 8. H. F. C. 220. | 

Or writes in his favour. H. F. G. 219. 3 n/t. 139. 

Or inſtructs him to read, or adviſes to prevent the appearance 
of a witneſs againſt him. H. P. C. 219. 3 In/t. 139. | 


him. Dub. Mo 8, 
vo, if a wife receive her huſband, fhe ſhall not be acceſſory, 


L. C. 219. | | | 
So he that would be acceſſory to felony by the common law, 
vill be ſo if a ſtatute makes a new felony. H. F. C. 215, 
But in high treaſon, there is no acceſſory, for procurers, 
aettors, Sc. are all principals. 2 In/t. 183. H. F. C. 215. 
12 Co, 81. | | 


do, in every felony, all preſent and aiding are principals, tho” 
only one does the act. II. P. C. 215. (a) 
Tho' they do nothing, if they come with intent to aſſiſt. H. 


- 


P.C. 210. e | 

Or if they do not come with a bad intent, but being preſent 
furniſh a ſword, Sc. H. P. C. 216. ä of 

do, if they come with intent to aid, tho' not within view. 


. C. 216. 


; of | 
5 | do all preſent and conſenting to a poiſon prepared, tho' abſent 
11 " taken. E. P. C. 216. 2 Ji. 183. FO 18 
cel? do, if they leave poiſon for another. H. P. C. 216. | 


o, by the. J. 3 H. 7. 2. all perſons taking a woman (havin 
and; or goods) againſt her will, 'and procuring and abetting 
ir ſame, and receiving her knowingly, are to be judged 
ncipal felons. - 7 | | . 


40 0 in manſlaughter, there can be no acceſſory before. Mo. 
bi. H. C. C. 217. Es 

cel E 5 5 0 : , 
4) Note ; after the ſtatute of . e AA. which made the receiver a felon, 

yt if * oubted whether he could he indicted for the miſdemeanor as that was 

18 % merged in the felony; to obviate this doubt the ſtatute of Ann. was 


0 * he might be tried for the miſdemeanor, but this is held to be only 
* 14% principal is uot ameſnable to juſlice. Fer 373. 


Nor» 


Or agrees tor money, that he will not give evidence againſt 


Nor, in petit larceny. R. Cro. El. 750. 12 Co. 81. 2 Ixſt. 183. | 
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cannot be for petit treaſon; H. F. C. 215. 3 If. 19. 


184. 


. 


Nor ſhall he be arraigned at the ſuit of the party, when! 


And if acquitted as acceſſory to him, he may be after 


[To convict an acceſſory, it is not neceſſary to enter int 


JUSTICES. 


Nor, in forgery, which is felony for the 24 offence, 2 
Mo. 666. ET en | 8 

So there cannot be an acceſſory, where there is no Principal 

So, if the principal be convicted for murder, the acceſſory 


(r. z.) How arraigned, and tried. | 
If the principal be acquitted, or die before attainder, the 
acceſſory ſhall not be arraigned. H. F. C. 221. 2 bf 


So, if the principal be convicted only / defendends, U 
P, C. 221. . 
Or, of man- ſlaughter, if he be charged as acceſſory before, 


again 
accef] 
acceli, 
ſories, 
Was CC 
139. 5 If: 
Otherwiſe if after at tainder. I. P. C. 221. R. Ray. 4). Tigre 
So, if the principal ſtand mute. . V. C. 221. 2 uff. 18, If a 
The acceſſory ſhall not be tried before the principal be attaint * 
HRG. A | * 
By the f. W. 1. 3 Ed. 1. 14. exigent does not go againſt hin *By 
till the principal be attainted. | "Pap 
But now by . 1 An. flat. 2. c. 9. an acceſſory may be trie "Burg 
though the principal ſtands mute, or is admitted to clergy, 0 \nd 
rdoned after conviction, and before attainder. : 


So, if the principal be pardoned before attainder. H,P,C 


221. 2 Int, 183. 3 Int. 139. | | 
Or have his clergy. H. P. C. 221. 3 aft. 183. 3 bf. 


hels. 2 
* . 3 bd - If 
principal is attainted at the ſuit of the king. H. P. C. 220; 2 


© 0-1 3 {lf tf 

Or, if the principal be attainted of another felony. H. J. bs tri. 
221. | TY 3 

But the acceſſory may be arraigned before the principal bes he 1 2 


tainted or appears. H. P, C. 222. if he conſent. procure 
Or he may be tried before. H. P. C. 222. 2 (If th 
{If the acceſſory by his choice is tried, before the prince 0. 
and convicted, judgment ſhould be reſpited till the prin. in 
is convicted and attainted. Fofter 367.) The convieton bn 
now ſufficient. = | 5 Fiter 36: 
Gr, if one principal be convicted, when he 15 charged Tu A 
acceſſory to two, he may be tried, if the court pleale x 
P. C..222. Eos | 8 | 


tried as acceſſory to the other. H. P. C. 222. . 


detail of the evidence on which the principal was convicted; 
if it appears that he was not guilty, the acceſſory ſhall be a 
ted. Macdanicl's caſe, 1755. Fofter 121, 365. 


— 
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[If the principal is convicted of petit larceny, there can be 
no judgment againſt the receiver on the 4 G. 1. for there can 
be no acceſſory. Evans's Caſe, 1749. Fefter 73.] 


lence, or incompetency of witneſſes, produced againſt the prin- 
cpa : and may ſhew that the facts charged and proved againſt 
the principal do not, in judgment of law, amount to felony ; 
or that the principal was innocent. Semb, Fofter 364. & ſeg. 


the inquelt ſhall be charged to diſmiſs him, if the principal be 
acquitted. H. P. C. 222. 2 Iaff. 184. | 


KH P.C. 1a. ; 

By the . 2 ©& 3 Ed. 6. 24. where the ſtroke or poiſon is in 
one county and the death in another, there may be an appeal 
292inſt acceſſories in the county where the party died, tho' 
iccefſories in another county. And by the 1 Hatute, the 
:ccellories may be indicted in the county where they were acceſ- 
ſories, tho" not the ſame county where the principal offence 
was committed. | | 


he may be indicted as principal. Foſſer 361.] 


ifterwards indicted as acceſſory before. R. Kelg. 26, II. P. 
C 224 | 5 

"But this caſe ſeems not to be law, for the reaſon given. for 
it is not good. Foſter 302. 2 Hawk. 529. Leach's edition. 

But the court may diſcharge the jury before verdict. Kelg. 26. 

And he may afterwards be indicted as acceſſory after. R. 
Aeg. 26, | | 

If a man is indicted as acceſſory to two, and is found acceſ- 
fory to one, judgment may paſs on him. Foſter 361.] 

(If the principal is erroneouſly attainted, and then the acceſ- 
ſory tried, convicted and attainted, and then the attainder of 
the principal reverſed for error; this reverſeth the attainder of 
the acceſſory, and the acceſſory ſhould have a reaſonable time to 
procure ſuch reverſal. Fofter 360.] . 5 

{If the principal is outlawed, and thereupon the acceſſory 
tried, convicted and attainted, and afterwards the principal 
comes in, reverſeth the outlawry, pleads over to the felony, 
* is „ reverſeth the attainder of the aceſſory. 
Wer 307. | 
Vide pot, (T. 6, &c.) 


(V) Appꝛover. | 


(v. 1.) Who ſhall be. 


DROCEEDING againſt a criminal is, by appeal, by 
indictment, or as approver. H. P. C. 176. | 
As to appeal, wide title Appeal. | 


ol. IV 


AG 


[The acceſſory may avail himſelf of the inſufficiency of evi- 


He may be tried by the ſame inqueſt with the principal; but 


And if convicted, judgment ſhall be firſt againſt the principal. 


If a man is indifted as acceſſory before the fact, and acquitted, | 


If a man indicted as principal be acquitted, he cannot be 
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As to inditmen, wide title Indi ment. | | 
An approver is a common perſon, indicted for treaſon o- 
felony, who confeſſes the indictment before plea, and then, be- 
ing ſworn for diſcovery of all treaſons or felonies, enters his ap- 
peal againſt participes criminis for the offence in the ſame indict. 
ment. H. V. C. 192. 3 Inf. 129. »The participes crimini; 
being within the realm. 1bid.*  - . 
1 A man may be an approver, tho' he be maimed or jo year; 
n 3 old, whereby he cannot wage battle. H. F. C. 192. f 
Aſt. 129 a N N a N 


8 (V. 2.) Who not. 


But a peer of the realm cannot be an approver. H. 5. C 
192. #*becauſe ſays Lord Coke in 3 ne. 129. he cannot pray 2 
coroner, before whom alone the appeal muſt be taken, and thi 
contrary to magna charta c. 29, for ſays he in another place 
Inſt. 49. he cannot confeſs the indiftment but before the Lord 
Steward.“ "1p: 5 . ; 

Nor an infant, ideot, non-compos, clerk, or woman. Hp 
C. 192. 3 Inft. 129. *Becauſe ſome of them cannot be ſworn, 
and none of them can wage battle. /ed vid. 2 Hawk. 294.* 

Nor a man attainted of treaſon or felony, becauſe he is hy: 
de la ley. 3 Inſt. 129.“ „„ | 

So confethon, before indictment againſt him, does not make 
him an approver. H. F. C 193. 3 Inf. 129, 

Nor can he be an approver, tho' indicted, if he be not in 
priſon. 3 [ft. 130.* | 

So, if he plead to the indictment, he cannot be an approver; 
for he appears falſe. H. P. C. 193. But vid. 2 Ul. H. P. (. 
228, 229. which ſeems contra 2 Hatek. 295. Fo 

Nor an appellee in an appeal. H. P. C. 193. 3 Inf. 129. 

And therefore, if there be an appeal againſt him after tie 
indictment confeſſed, the approvement ceaſes. H. E. C. ig; 
3 Inſt. 129. | - | 

Nor an appellee of an approver. H. P. C. 193. 8 
Alt muſt be before ſuch a court as has pore to appoint 3 
coroner, as juſtices of the King's Bench, of gaol delivery or 1 
Eyre, or thoſe of a royal franchiſe, as a county palatine, 0r the 
royal franchiſe of Ely where the biſhop has juſtices and coroner 

of his own making. 2 H. H. P. C. 229. 

So a perſon, indicted before juſtice of peace in a fourn 
leet, cannot be an approver. H. P. C. 194. 3 . 13% 
*Becauſe they have no authority to aſſign a coroner." 

And if the appeal be for an offence not contained in the fame 

indigment, it will be a deteQion, but no approvement. H.“. 
 *.:104. 3 Inf..130. i 2, 7 
Tho! of an acceſſory to the ſame offence, H. P. C. 104. 

*But as the oath is general to diſcover all the treaſons 40 
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ferent nature from his own, whether in the ſame, or a foreign 


county, his accuſation will be a reaſonable ground to carry on a 
proſecution againſt them for ſuch crimes, tho” it be not of itſelf 
{ficient to put them to a trial. 2 Hawk, 296.“ Ts 
And it ſhall be in the diſcretion of the court, whether he ſhall be 
lowed to be an approver. H. P. C. 194. 3 ft. 129. 
; «For it may appear to the court on his confeſſion that he, is a 


principal and tempted the others, or other reaſons may appear why. 


. he ſhould not be admitted. Cowp. 335. 
(V. 3.) Proceeding upon ag Approvement. 


The admiſſion of approvers Was founded on the deſire of diſc 


: cering great and notorious offenders, but becauſe there is great 

q anger that deſperate villains, knowing they muſt be convicted, might 
fo in order to procure a reſpite of their own puniſhment, accuſe honeſt 
' wen, the law has introduced great ſtrictneſs in the proceedings. 


rd ; H. H. P. C. 226.“ e 
He that would be admitted an approver muſt confeſs the indict- 


4 neut, in open court, and pray a coroner to be aſſigned to him to 

8 take his appeal; and this is regularly to be done before plea 

5 pleaded, but it has been done after not guilty, and as the foundation 

3 of this privilege is the diſcretion of the court, it ſeems it may be 

0 ganted at any time before conviction. 2 H. H. P. C. 229. 2 Hawk. 
205. Foſter 34. | 33 | 

4 If after not guilty he prays a coroner, but does not confeſs the 
{lony, the inqueſt ſhall be taken. Hale ubi ſupra.* "6 

er; It before plea he only pray a coroner, and will ſay no more, he 


Fa ſia! have heine, forte and dure. Id. Ibid. * 
*If the court admit him, they aſſign him a coroner to take his 
wpeal; they prefix a time; they deliver him out of frait cuſtody 
the that he may not pretend he made his appeal by dureſs.* | 
193; The coroner puts his appeal into form.?“ 


* 


When he returns into court, if he pretend it was made by 
| ng, the coroner ſhall be examined on oath, and if he affirm it 
it 3 «made de bon gre, the approver ſhall be hanged. * 
rin he do not diſavow the appeal, he muſt repeat it without the 
- the lane of the court or any by-ſtander ; and he ſhall be hanged if 


heal is feigned, as in the colour of a horſe, or circumſtance of 
aa; as he ſhall alſo, if he make not his appeal in the time pre- 
xt; or if he difavows it; or if he appeal one who by his own 
cntcfton is not within the realm. 2 H. H. P. C. 2 30.* 


aun and hanged, as in petit treaſon. 3 Inſl. 21. 


ile Officer, (G. 6. J—( Vide ; Inſt. 130.) 
| . K k 3 | 


tc ary in matter of moment, from which it may be preſumed the 


An approver, if he refuſes combat againſt the appellee, ſhall be 
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(v. 4.) Proceedings againſt the Appellee. 


The coroner may award proceſs to the ſheriff againſt any p- 


llee in his own county, till it come to the exigent, but to 50 
officer but the ſheriff ; but when it comes to the exigent it ſeem; 
_ queſtionable whether he be not reitrained from procceding by nage 
carta, c. 17. But the Juſtices of the 1 bench may ava 
proceſs of outlawry as well as any other procels into auy county, 
And by ff. 28 Ed. 1 de appellatis, juſtices of gaol delivery may 
award proceſs to apprehend and try them, but it is doubtful whether 
that ſtatute empowers them to award proceſs of outlawry iato 2 
foreign county. 2 Hawk. 298.7, | 
*If the ſheriff return that the appellee is not found in his bail. 
wick the appellor may be hanged, but proceſs of outlawry tall 
iſſue againſt the appellee ; and if he comes in, and the appeal wa 
well commenced, he may be tried at the king's ſuit as on an indid- 
ment; but if the appeal were nat well commenced, he ſhall be 
aitharged. 2 H. H. P. C. 232 „ 
If the appellee come in, he may be let to bail in 3 caſes. 1. 
If the approver be dead. 2. If the perſon appealed be of god 
fame. 3. If the appellor wave the eo Id. 1bid.* | 
*The appellee may take his legal exceptions to the appeal.* 
As that the appellor is not in priſon but at large; that ti 
appellor is within age, or above 70 years old, or a woman, 0: 
maimed, whereby the appellee loſes the benefit of the trial by vat 
tle ;. that he is a clerk convict and hath not made his purgation ; vr 
that he has abjured the realm; or that he was convicted by verdi 
before he appealed of the ſame offence.* 3 | 
*He may alſo have, all thoſe exceptions which an appellee may 
have at the ſuit of an innocent perſon, for which vid. Appeal, 2 U. 
EF... :- „55 
Elf he plead to the felony, he may put himſelf on trial by battk, 
or by the country; if there be ſeveral appellees, and they join itſue 
by battle, he muſt vanquiſh them all, or. he will be hanged: bu 
if there be ſeveral indicted of the ſame offence, and they appel 
one of that felony, and if he vanquiſh one, he ſhall be dilcharged 
without fighting the reſt ; but if he be appealed of ſeveral felonicy 
he muſt fight them all.* Ss | F 
*If in the field, before they come to. battle, the approver þ 
avow his appeal, he ſhall be hanged ; and the appellee arg 
ed; but if the battle be deraigned before the Gm 
appellee may ſtill be proceeded againſt at the king's la 
d. 284. . | | i 
*If the appellee put himſelf on trial by the country, the Te ; 
muſt be ſworn to the petty jury; but they are not bou 1 
believe him, and if they acquit the appellee, the approver ma 
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pellee, — pop ceaſes, and the appellee thall be diſ- 


charged. 2 Hawk. 298.“ 


And whatever be the event of the appeal, yet, if the offence 5 


le within the benefit of clergy, the guilty party ſhall not be 
excluded from it. 1d. Lid. * 6 e 
f the approver convict all the appellees either by vanquiſh- 


meat or verdict, he is intitled ex merito fuſticiæ to his pardon for 


s life, and to his wages from the time of the appeal to the 


eme of conviction, But it is ſaid that anciently he was not 


1» be permitted to remain in the kingdom.“ 


And by 5 H. 4. c. 2. if any perſon pray, &c. any pardon for 


an approver, the name of ſuch perſon ſhall be inſerted in the 


charter of pardon, and if the approver afterwards become a 
won, the perſon purſuing the pardon ſhall forfeit 10o0l. 2 


Hawk. 200.“ "= | | N | 
*reat inconvenience having ariſen from this practice of 


ipprovement, it has long been obſolete; but two ſtatutes have 


1 ome offences introduced ſomething ſimilar, tho” differing in 
{ome material points: . 10 and 11 V. c. 23. / 5. enacts 
nat if any perton ſhall commit any burglary, houſe- breaking, 
norſe-ſtealing or felony in any ſhop, warehouſe, coach-houſe or 


table by privately ſtealing any money, goods or merchandizes 
to the value of 56. or more, (altho' ſuch ſhop, Sc. be not ac- 


tually broken open, and altho' the owners of ſuch goods, &c. 


or any other perſon thall not be in ſuch ſhop, &c. to be put in 


car) and, being out of priſon, ſhall diſcover two or more per- 


ons who ſhall have committed any ſuch offence as before 


Gelcribed, or ſhall cagſe to be diſcovered and apprehended two 
perlons or more who ſhall be convicted as aforeſaid; every 
ch diſcoverer thall be entitled to his majeſty's pardon for any 
0! the above mentioned offences which he ſhall have committed 
rre ſuch diſcovery made.“ | | 

*And by 5 Ann. c. 31. J 4. any felon diſcovering two or 
more who thall be convicted of burglary and houſebreaking, 


vlide being entitled to his majeſty's pardon for all burglaries, 


oberes, and felonies (except murder and treaſon) committed 
» tum before ſuch diſcovery, ſhall alſo be entitled to a cer- 
cate (granted in the former act to any perſon who ſhould 


pretend and Cauſe to be convicted, ſuch burglars, Sc.) diſ- 


cvarging him from pariſh and ward offices, and likewiſe to a 
reward of yol.* | | 8 

"But what has more univerſally prevailed in the room of 
*pprovement, has been a practice of juſtices of peace, eſtabliſhed 
ige only, to admit an accomplice as evidence for the crown 


unit his allociates, on condition of his behaving fairly, and 


Ulcloting the whole truth, which gives a hope that he may 


elcape puniſhment and be pardoned. But he is not aſſured of 
= 22 he gives his evidence in vinculis, and may be 


protccuted i he do not perform the conditions. Corup. 330.* 


K Kk 3 ̃ | But 


2 
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gut he muſt acknowledge himſelf guilty of ths IRON 


which he is admitted an evidence, and muſt make a full diſcg. 
very; if he deny any knowledge of the fact, he cannot be ad. 
mitted nor bailed, but may be proſecuted. Id. 337.* 

*But if he perform the conditions, tho', for want of other 
evidence, the other parties are acquitted, he ought to he bailed 
. to have an opportunity of ſoliciting a pardon. 74. 336. This 
| pardon however extends only to the offence for which he ha 

been admitted an evidence.“ | | | 


(W. 1.) Trial per Pares. 


\RIAL for a capital offence ſhall be by battail, by iy 
queſt, or by his peers. H. P. C. 254. 3 
As to trial by battail, vide Battle, (A. 1, Oc.) 
As to trial by jury, vide Inqueſt, (A. 1. &c.) 
When there ſhall be trial of a peer by his peers, wide Digniy, 
(F. 1, 2.)—Parliament, (L. 16, 17.) | 
Trial of a peer upon an impeachment, or indictment ial 
be before the lords in parliament. 3 III. 28. vide Parlianin, 
(L. 13, 16, 18, Oc.) | 
Trial of a common perſon ſhall be by the juſtices of B. I. 
Or, by juſtices of gaol delivery, or upon a ſpecial commit. 
ſion of oyer and terminer. Vide ante, (G. &c. 1, c—H.) 


(W. 2.) The Manner of Trial in a Criminal Cafe. 


In a trial for high treaſon, or felony, a precept goes to tir 
ſheriff by four commiſſioners (quorum wnus) if the trial be by 
Hal be ar. Commiſſion of oyer and terminer, commanding him, quod rale 
— 3 faciat priſonar cum indiftamento, c. et 24 probos & legales homine, 
Vide India. Oc. Proclamari faciat quod omnes fint ibi, qui ſegui volucrint, & 
ment, (M.) ſcive faciat juſtic pacis, c. Et quod igſe & ſubvicecomes ibi u 
ad faciend” omnia quæ ad officia pertinent. 

After the precept returned, the grand jury ſworn and charge, 
and the indictment found, the indictee ſhall be arraigned. 4 
Indiftment, (M.) 5 | 

By the common law, treaſon ſhall be tried in the county 
where committed. 1 > 8 

Foreign treaſon, where the offender's land lies. H. P. C. 15 
as. 4.27 1.-: | 

But by the . 35 H. 8. 2. (which is not repealed by !: 
A. 1 M. 1.) treaſons and miſpriſions done out of the te 
ſhall be tried in B. R. or before ſuch commiſſioners, and in luc 
ſhire as the king ſhall aſſign. 3 rp. 11. 

Ireland is out of the realm. H. P. C. 205. 3 Inf. 11. 

If the king ſign the commiſſion, or put his ſignet to the vi 
raut, it is ſufhcient. H. P. C. 205. 3 I}. 11. | 

If B. R. remove after indictment, the trial ſhall be by 2 uf 
of the firſt county. H. P. C. 204. 1 
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JUSTICES: a 
Be the f. 28 H. 8, 25. treaſons, Sc. within the admiral's 


ſuriſdiction, ſhall be tried at land, by commiſſion under the great 


{..! to the admiral, or his lieutenant and others. 
«cording to the courſe of the common law, and not otherwiſe. 
By the . 7 V. 3. c. 3. 4 perſon indicted for treaſon, which 
corrupts blood, or miſprifion, ſhall have a copy of the indictment 
tue days before trial, and a copy of the jury two days before, 
ind make defence by counſel, and the court ſhall aſſign him two 
{ich counſel as he deſi res, who ſhall have free acceſs. 
The benefit of this act is to be extended to all treaſons work- 
ng corruption of blood, created by ſubſequent acts of parlia- 


ment. Fofter 223. or in other words to newly created treaſons 


where the corruption is not ſaved. Id. 226. 
{In treaſon, it is good and uſual to give the priſoner a 
copy of the indictment five days before arraignment, exclu- 
ivc of that day and the day of delivery, and alſo of the inter- 
ring Sunday, Foſter 2.] 253 | 
[And of the pannel two days, with like excluſion. Fofter 230. 
The delivery of the copy of the panel is good, though it is 


>x:ore the return of the precept. id. 


On affidavit of witneſſes wanting for defence, the court will 


ge time according to circumſtances, ] 

At common law, (and all high treaſons not within 7 V. z. 
„. petit treaſons and felonies ſtand in this reſpe& on the 
t of common law, ) a priſoner is not entitled to a copy of the 
1dictment or pannel, or any of the proceedings. Lord Ruſſel 
ul it by favour, Lord Preſton was denied it, Charnock, King 
1d A were denied it after paſſing the act, and a fortnight 
betore it took place. Fofter 228. PT : 

[The priſoner ſhould have a copy of the caption, though the 
at mentions only the indictment; but, after pleading, he can- 
not make objection for want of it, or any other defect in the 
copv. Fofter z2a 9]! | | 1 

(At common law no counſel is allowed on iſſue, guilty or 
not guilty, in any capital caſe, except on queſtions of law; and 
hen only in doubtful caſes. Accordingly it was refuſed on the 
inals for the aſſaſſination- plot, after the act had paſſed, but be- 


tore it took place; and in Sir William Perkins's trial, the very 


cay before it took place. 4 State Trials, Foſter 231.] _ 


*And after the act, all high treaſons not within the act and 


z| telonies, including petty treaſon with reſpect to the allowance 

f counſ-] and a copy of the indictment and pannel ſtand as they 

ad at common law. Id. 229.“ | | 
(Couulel, as to matters of fact in impeachments, are excepted 


a the act 7 WW. 3. c. 3. and were denied to E. Winton in 1716, 


ad to Lerd Lot at in 1746. Foſter 232.] 
9 3 121 . [But 


Br the f. 1 C 2 Ph. & M. 10. all treaſons ſhall be tried 
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[But by /#. 20 G. 2. c. 30. perſons impeached of high tr. 
ſon, working corruption of blood, or of miſpriſion of ſuch 
treaſon, may make their full defence by two counſel.] 

[On trial of iſſue, not of guilty or not guilty, but of coll. 
teral facts, priſoners under a capital charge of treaſon or felon; 
were always intitled to the full aſſiſtance of counſel, Staſi 
caſe, 1 H. 7. Folmſon's caſe, Str. 824, Harvey, P. 20 C. 
2: &fc, Foſter 232.] 5 

[By 7 An, c. 21. C. 11. on indictment for high treaſon 
or miſpriſion, after the death of the pretender (who died i, 
1766,) a copy of the indictment with a liſt. of the witneſs 
to be produced at the trial for proving the indictment, and of 
the jury, mentioning the names, profeſſions and places of abode 
of the witneſſes and jurors ſhall be delivered before two wituell;, 
ten days before the trial.] ee | 

[By /t. 6 G. 3. c. 53. it is enacted, that this clauſe full 
not extend to indictments for counterfeiting the coin, the grez 
or privy ſeal, ſign manual, or privy ſignet, or any indictment of 
high treaſon, or proceedings thereon againſt offenders to be 
tried on ſuch evidence, and in ſuch manner as is allow 
againſt offenders for counterfeiting the coin. ] | 

[On a mere commiſſion of oyer and Yerminer, no pannel iz 
ordered, till defendant has pleaded to iſſue, and iſſue 1s joined, 
and it is then done by precept in the nature of a wenire; and 
if there is want of jurors, a habeas corpora with a tales may 


. poffebly iſſue. Foſter 63.] | e 
| {No tales can be granted on a commiſſion of gaol delivery, 
bid.) | 8 


He may challenge thirty-five without cauſe. H. P. C. 200. 

rde court will order, that the whole pannel may be read 
over, before any juryman is brought to the book, that the 
priſoner may the better know how to make his challenge 
T ownley's caſe, 1746. Fofter 77) 

[If the priſoner challenges peremptorily, and for cauſe, ſo many 
jurors that there are not ſufficient left on the panel to proceed to 
trial, the court, (if there is a commiſſion of gaol delivery à 
well as oyer and terminer) may ore tenus order a new panne! and 
adjourn ter ſome days. And the ſheriff may return thoſe ute 
had been challenged or ſworn before, or he may return all ne- 
ones. Cooke's caſe, 4 State Trials 28. Foſter 63.) 

[If the commiflion is by virtue of an act of parliament. 


both which are recited in the caption of the indictment, i 


is not neceſſary that it. ſhould ſet forth the zefte of the com. 


. miſſion. Foſter 11.] | | 


{If the act impowers the king to grant commiſſions to 1 
perſons in cuſtody before a future day, it is not neceſſr; 
that the indictment ſet forth that the defendants are in cuſiod); 
if it appears ou the record that they were in cuſtody before e 
day, judgment ſhall not be arreſted. Fofter 12.] 1 


es 


In a capital caſe, where the priſoner may make his full 
detence by counſel, the court may diſcharge the jury on the 
motion of priſoner's counſel, and at his own requeit, and with 
the conſent of the attorney general, fore evidence given, in 
order to let the pritoner in to a defence, which, in the opi- 


nion of the court, he could not have been otherwiſe let into. 


Kinlech's caſe, 1740. Foſter l7, 31 35.4 


[But not after evidence given, in order to preferring a new 


indictment better ſuited to the nature of the caſe, where through 


ignorance or coliuſion of officer, or miſtake of eee the 
tact varies from the real fact, or comes ſhort of it in point of 


guilt. Semb. 30. Though it hath been done, particularly in 


Inn Hawkins's cafe. JA. 38. 1 


[Vet if a man is indifted for murder, and it comes out in 


evidence, that he ſtood in ſuch relation as to render the of- 
fence petty treaſon, the court may diſcharge the jury of that 
inditment, and order a treih one for petty treaſon. Fofter 
328.] oh. | 5 

[But not where undue practices appear to have been uſed 


to keep material witneſſes out of the way, or where ſuch wit- 


neſſes have been prevented by ſudden and unforeſeen accident. 
S-mb, Though this alto has been done. Feſter 30.] 

[Nor after evidence given and concluded on the part of the 
crown, for want of evidence to convict, and in order to bring 
the prifoner to a fecond trial, when the crown may be better 
prepared. Though this has alſo been done, particularly in White- 
bread and Fenwick's cafe, 1bid.] | | 

[Nor on the bare confent of the priſoner unaſſiſted by coun- 


el, and to his own prejudice. After evidence given on bot! 


lides and concluded.“ Though done in Manſell's caſe, 161d.) 
If a woman on her trial is taken with the pains of labour, 
the jury may be diſcharged of her. AMeadow's cafe, 1750. 


Fifter 76.] | 
If one convicted and attainted of high treaſon before com- 


miſlioners, eſcapes, and is afterwards retaken, he ſha}l be brought 


to the bar of B. R. by Aabeas corpus, and the record of his con- 
viction and attainder removed thither by certzorari : they ſhall 
be read to him ; the attorney general prays execution, and he 
all be aſked, why execution, Sc. He may have counſel, 
but not a copy of the record, His counſel may have a rule 
tor acceſs to him, If he pleads he is not the perſon, the 


attorney general may reply ore tenus, and a venire awarded re- 


turnable i»/fanter, and fo the trial, unleſs grounds for poſtpon- 
ng laid before the court. He hath no peremptory i 
e may have aſſiſtance of counſel, who may croſs-examine. 
If the jury find againſt him, he fhall not have time, before 
ward of execution; for his plea being peremprory, the verdict 
„ concluſive, and nothing remains but award of execution; 
(unleſs in caſe of parliuinentary pardon, with clauſe to avail 


. himielt 
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himſelf thereof on general iſſue. Semb. ) Ratclif”s caſe 1946, 


Fofter 40. ] | | 

[If felon convicted, and ſentence of death paſſed, break; 
gaol, commits murder, is retaken, and in cuſtody on the former 
conviction, and detained on warrant from the coroner, is brought 
by Habeas corpus before B. R. they proceed as in Ratclif'; 
caſe, the ſecond judge pronounces award of execution, on thc 
former ſentence; the court will not name a day, and a nile 
is made to deliver him to the ſheriff of the county, who ex. 
ecutes when he thinks proper. Rex v. Rogers, Sc. M. 6 C. 

. 38. M. 1809.] 
[Priſoners may be kept chained during ſuch proceeding, if 
is apprehended. Vid. | 


* a | 
l When judgment has been once pronounced, it is not pro 


nounced again, but execution awarded. /14:d.] 


On attainder by name, by act of parliament, the tenor of the 


act is removed by certiorari into chancery, and thence ſent by 


mittimus into B. R. and the judgment of high treaſon is pro- 


nounced by the chief juſtice, as an award of execution 
grounded on the act of attainder. Jbid. Join Murray «f 


 Broughtom's caſe, 1746. Fofter 47. Dr. Cameron's caſe, 1753. 


Fofter 109. ] | | 

[And the priſoner is brought up by habeas corpus ad ſil- 
jiciendum & recipiendum, and if the attainder is by a genen| 
act (as for the ſmugglers) the ſeveral matters requiſite to bring 
lim within the act, muſt be ſuggeſted on the roll, to ground 


a prayer of execution; and he may traverſe them, and thc. 


onus probandi lies on the crown. Harvey's caſe, P. 20 C. 2. 


Fofter 51.] | 


[He cannot take advantage of inſufficiency of ſuggeſtion on 


motion, but muſt demur to it. [6:d.] 5 

[If he pleads, he muſt do it in/anter and ore tenus, and tlic 
attorney general replies ſo. 1bid.] | 

[The trial may be put off to a future day. 1bid.] 

He is not intitled to a copy of the ſuggeſtion. /6:4.] 

[If the act requires, that a proclamation to ſurrender ſhould 
be made and fixed up at two market -towns near the place, and 
it is done at one near it, and at two others at a conſiderabie 
diſtance, though there are ſeveral much nearer; it is not ſuf 
ent, and the attorney general takes nothing by his motion. 10%. 
1 Wil. 154. | 

[It A. and B. are indicted for murder, and both plead no: 
guilty; and before trial another indictment is preferred for the 
lame fact againſt A. ſor petty treaſon, and B. for murder, ther 
muſt .plead to the ſecond indictment; autrefoits arraign 1s not? 


'plea in this caſe: but the judges muſt take care, that they do no! 


undergo two trials for the fame ſact. Caſe of Swan and Jeffrey 


And therefore the court may (by conſent of the king's coun- 
ſel, or without) order the firſt indictment to be qua ed, an 


proceed on the ſecond. Lid. | 175 The 
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name 


indit 


by hi. 


ut ien 


The f. 1 Ed. 6. c. 12. and s & 6 Ed. G. c. 11. (but not 
- I. 3. c. 3.) extend to petit treaſon, therefore there muſt be 
tuo witnelles; the witneſſes, if living, muſt be examined in 
open court. Depoſitions taken by the coroner, or informations 


belore juſtices of peace, and certified to the gaol delivery, pur- 


{1ant to ſtature, whereon to ground a conviction for petit trea- 
(on; if the party be living, though unable to travel, or kept 
out of the way by priſoners, are not ſuthcient. But in ſuch 
(ales, xman indicted for petit treaſon may be found guilty of 


murder. Fuſter 328, 337. N £ 
[Perit-treaſon (with reſpect to the number of witneſſes) 


ftands ſingly on the foot of the ſtatutes of Ed. 6. which are 


not repealed by 1 & 2 P. & M. which was intended in favour 


of the ſubject, and not againſt him. And accordingly the ſta- 


tutes of 32 H. 8. c. 4. 33 H. 8. c. 20. 33 H. 8. c. 23. as far as 
conceras treaſons committed in Englandand Hales, are conſidered 
a5 repealed by it; but 28 & 35 H. 8 for trial of treaſon com- 
nütted on the high ſeas, and 33 H. 8. as far as concerns treaſon 
in foreign parts, are not repealed. Foſter 237.] 15 

As to the indictment and proceſs upon it, FYide IJndictment 


The indictee may demur, or plead to the indictment. 


A demurrer is a confeſſion of the offence as alledged, and if How 
ſhall plead. 


the indictment be ſufficient, there ſhall be judgment and execu- 
non againſt the priſoner. H. P. C. 243. 


And now, by the ,. 7 W. 3. 3. in high treaſon, or miſpriſion, 
the indictment, proceis upon it, or return may be quaſhed, 
before any evidence given, upon motion of the priſoner, or 
tis counſel, for miſ-writing, miſ-ſpelling, falſe or improper Latin. 

If the priſoner would avail himſelf of defect in the indictment 
by miſ-writing, &c. tho' the act requires only, that be fliould take 
hi exceptions before evidence given in open court; yet practice has 
I-:tled, that it ſhall be before plea pleaded. And in Yaughan's caſe, 
dullivan's caſe, and Layer's caſe, the court refuſed to hear ſuch 
exceptions after plea; and though, in Cranborne's caſe, it was 


zamitted after plea, and in Koat ,s cafe after jury ſworn, 


jet it was of indulgence on a new act. Fer 230. | 

It he plead, hie may confeſs the indictment and plead guilty, 
St, P. C. 142. Vide Indietment, 3 | 

Or he may plead in abatement; as, miſnomer, So. | 

It he plead a miſnomer of the ſurname, he ought to plead 
orer to the felony. H P. C. 243. | 
It miſnomer of the chriſtian name, he muſt give his true 


ame; and it the attorney general confeſſes the miſnomer, the 


inditment ſhall be quaſhed ; but he may be immediately indicted 
by his true name. II. P. C. 243. | | 
| | | Plea 


oz 


(W. 3.) 
he 
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Plea of ſanctuary is taken away by 7. 21 Fac. Vide Abjura. 


tion, (D.) : 
Or he may plead in bar, as, antrefoits acquit, autrefri 


convict or attaint. St.. P. C. 105, 107. H. P. C. 2 N 
Vide Indittment, (L.) i Ed + 277 


(W. 4.) 
How the 
evidence 
ſhall be 
given. 


A pardon. Sz. Y. C. 99. H. P. C. 252, | } 

[A capitulation on ſurrender of a fown by rebels, is no de. 
fence at law. Townley's caſe, 1746. Fojter 1.) ' 

Force, for fear of houſes being burnt or goods deſtroyed, 
is no excuſe for joining and marching with rebels; the 
only force that doth excuie, is force on the P_ and pre. 
ſent fear of death, which muſt continue all the time the 


party remains wfth them. M*Growther's caſe, 1740. Fofter g.] 


Or the general iſſue, not guilty. St. P. C. 151.a, H. PC, 
254. Vide Indiftment, (L.) | | 

On not guilty pleaded, priſoner may have the benefit of any 
thing tending to ſhew that his caſe is not within the act, im. 
powering the king to grant commiſſions to try treaſons in any 
county; as the act of union, that the private rights of natives 


of Scotland ſhall not be altered; except for the evident utility of 


the ſubjects within Scotland. Kinloch's caſe, 1746. Foſter 1;, 
Contra Willes C. J.] En 
After not guilty pleaded and recorded, the priſoner, reli; 


veriſicatione, may confeſs the indictment, K. R. Kelg. 11. 


So, if he plead a frivolous plea, and will ſay nothing more, 
the court will give judgment for treaſon upon the ml dici. 
R. Dy. 300. 6. 1 3 | 

If there are ſeveral in the ſame indictment, ſome may be 


tried, others confeſs after plea, others ſhall be outlawed 


Kelg. 11. 


After plea what proceſs ſhall be againſt the jurors, iz in 


Enqueſt, (C. 1, Sc.) What challenge, Vide in Challenge, (B.— 


i -lJ)::- | VE 
By che / 1 Ed. 6.12, and 5 & 6 Ed. 6. 11. no perſon ſhall 
be indicted or convicted for treaſon, or miſpriſion of treaſon, 
unleſs accuſed by two ſufficient and lawful witneſſes, or he will 
ingly without violence confeſs the ſame, So by the f. 1 El. . 
for offences by that act. YR 
And by the ft. 5 & 6 Ed. 6. 11. the accuſers, if living 


at the time of arraignment, ſhall be brought in perſon before | 


the party accuſed, and avow what they have to ſay to prove him 

guilty of the indictment. So, by the /. 1 El. 1. ; 
So, by the /f. 7 . z. 3. no perſon ſhall be indicted, tried, 

or attainted of treaſon, whereby corruption of blood enſues ot 


1 miſpriſion of ſuch treaſon, but by the oaths of two lawful wit- 


nefles to the ſame overe act, or one to one overt act and one to 
another overt act of the ſame treaſon, unleſs without yiolence 
in- open court he confeſs the ſame, or ſtand mute, 2 
plead, or in cafes of high treaſon challenge above thirty-five o 
the jury peremptorily. © | [The 


unlel 


JUSTICES. 


[The evidence of one witneſs to an overt · act, and the declaration 
of the priſoner to others after he has ſurrendered, and is in a priſon 


— appointed for the rebel officers, that he was a lieutenant of the rebels, 
is lullcient to convict; for this declaration of the priſoner is not a 

it hare confeſſion after the fact, but an evidence of the fact itfelf, 

th viz, that he was a lieutenant among the rebels. Barwic#'s caſe, 


i146 Poſer 10, 243] 25 , 
| Declarations of a child of ten years, before the coroner, before 


e. a juſtice, and to other perſons whilſt in gaol, are evidence proper to 

be left to a jury. York's caſe, 1748. Hofter 70] _ | 
, [A collateral fact not tending to the proof of the overt-aQ, 
ne may be proved by one witneſs, Per Holt C. J. Vaughan's caſe, 5 
N Sale Trial. Fofter 240. Smith's caſe, 7 Ann. IA illi“ s caſe, 8 
1 Late Trials, Fojier 242. Res EOS | | 
1 So, by the ſame flalute, if admitted to trial after outlawry for 


ſuch treaſon. „ 5 | 
And if two treaſons of divers ſpecies are in the ſame indictment, 


ny G . | . 
. one witneſs to one, and another to the other ſpecies of treaſon, 
ny ſhall not be two witneſſes. to the ſame treaſon within the intent of 
ves this act. | a i 7 

of And the perſon ſo indicted, Ec. ſhall be admitted to make de- 
15 fence by counſel, and by witneſſes on oath. | | 


And no evidence ſhall be of any overt act not laid in the indict- 
ment. Nor ſuall any be proſecuted for treaſon, or miſpriſion done 
in England or ales, except as to affaſſination of the king's perſon, 
unleſs the indictment be found within three years after the offence 
committed, Vid. ante (K. 1.) f i 

But this ſtatute extends not to counterfeiting the coin, great 
ſcal, privy ſeal, ſign manual, or privy ſignet. To which treaſons 
neither does the ff, 1 & 2 Ph. & M. 10. extend. Vide Raſlal, 
Treaſon 24. | DS | 8 

Nor high treaſon by 5 Elix. c. t. concerning the papal ſupre- 
in macy, and by 18 Eliz. c. 1. 8 9 . z. c. 25. and 15 & 16 6. 
— 2.6. 28, touching the coin. Fofter 222] 

| | [It extends to ſuch treaſon as ordinarily worketh corruption of 
blood, if ſuch treaſon is committed on the high ſeas, and the pro- 
ceeding is under fat. H. 8. even ſuppoſing corruption of blood is 
not wrought in ſuch proceeding. Fofter 226. 
\ [Evidence of overt acts of treaſon after the day laid in the 
Indictment, is good evidence of the overt acts laid in the indict- 
ment, the time not being material, if the tieaſon is proved to be 
committed before the bill is found. Townley's caſe, 1746. Hofter 
7. 1d. Balmerino' s caſe, 1746. Foſter 9. ] 5 ES 
| [But if on indictment for adhering, the overt act laid is cruiſ- 
ng on the king's ſubjects in ſhip A. cruiſing in ſhip B. is not 
widence of it. JYaughan's caſe, 5 State Trials. Fofler 246. ] 

One overt act muſt be proved in the county where all the 
"rt acts are laid, and then overt acts done in another county may 

zen in evidence, Lid. "hes 
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[A letter dated from a place in the county where the treaſon ſ 
is lawd, is ſufficient proof of an overt act in that county. Rex are 
v. Be gſey, T. 31 G. 2. 1 B. M. 642 0 

And by the .f. 1 Ann. 9. all witneſſes on trial for treaſon, oo b 


felony, ſhall give evidence on oath. - | it, 
The force of the /. 1 Ed. 6. 12. and 5 & 6 Ed. 6, 11. was not wha 
taken away by the ,. 1 & 2 Ph. & M. 10. H. P. C. 262. Dy. caſe, 
- Kelp. 49, 18. Jide 2 Jon. 233. H. P. C. 208. Frite 
Teitimony of hearfay ſhall not be allowed in treaſon, or felony, n 
BH. F.C. 202. | : any 


{Papers found in the poſſeſſion of defendant, and proved pract 
to be his hand, may be read. Rex v. Heuſey, T. 31G. 3. on. ! 
1 B. A. 642.] : Se | 

But by the common law one witneſs in treaſon was ſufficient, 
Kelg. 49. — he p 

So now, by the ff. 1 2? 2 Ph, & M. 11. for treaſon in coun. 
terfeiting the coin. H. P. C. 262. Kelg. co. 

So, in treaſon for clipping, c. R. 2 Jon. 233. 

So one witneſs is ſufficient in petit treaſon, or felony. “ But this 
ſeems contrary to the ſtatutes of Ed. 6. with, reſpect to ptiy 
treaſon.* re | | . 

So, ſince the fs. 1, & 5 & 6 Ed. 6. and alſo ſince the f.; wif. hi 


N. z. one witneſs is ſuthcient for one over? act, and anoti ct for Tz 
another overt act of the jame treaſon. MKelg. g. | 9us 
So the two witneſſes, who give evidence for the finding of the ud 2m 
- . 2 5 bd [ * . * N 
indictment, are ſufficient witnetſes upon the trial. Kelp, 18. IP 
; . } » * 5 5 
80, by the . 1 2 Pi. & M. 143. and 2 & 3 PI. 8 The 
ro. juſtices of peace, before whom any is brought for f-lony, nd hs 
ſhall take examination of the priſoner and ſuch as bring tun, "IE 


irt. 


of the circumſtances of the fact, and certify them to the jvitices 


of gaol-delivery, Oc. | 5 dot 
This examination, ſubſcribed by the priſoner, ſhall be read up- i 10 be 
on the trial as evidence againſt him. II. P. C. 262. | It a1 
So, the information of any, taken by a juſtice of peace ſiall be 
upon oath, being proved by the juſtice or his clerk, if the wit ed. 4 

_ neſs himſelf be dead, or beyond ſea. H. P. C. 263. Se. The 


* 


tient 
For t 


cent. 2 Fon. 53. | . 
So, a depoſition taken before the coroner, if the witneſs be 


dead, or beyond ſea. &. 2 Jon. 53. | Cy nd ch; 
So, in treaſon, confeſſion of the priſoner, upon examinat(o! Foycitu 
hefore a juſtice of peace, ſhall be evidence againſt himmel. Alſo 
Kel . 18. 8 5 | 2 4. Lit. 
| Gr, before a privy councillor, tha' he be not a juſtice of peace. But | 
Kels. 19. TO | „ Pani 1 
So two witneſſes of his confeſſion upon fuci1 , examinat'o Noe, 
are ſufficient, without other witneſſes to prove the treaſon, noi. [The 
withſtanding the f. 1 Ed. 6. and 5 6 Ed. 6. for the wol ier it | 
unleſs with:ut violence he confeſs, Æc. are intended of a cob. ſin&ti, 
tethon upon his examination, tho" he deny it in court. 7 thi 
; a As to 


Neg. wa [Whether 


* * 2 3 
* a * £ 
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[Whether a confeſſion, in the caſe of thoſe treaſons which 


0 ire intitled to the benefit -of the . 7 M. 3.* and what kind of 
.onfetlion, whether to à magiſtrate during examination, or 
RE other - perſon having authority. (and what authority) to take 
it, or to other perſons, ſhall be evidence to conviet, or for 
nat what purpoſe, ſeems, not well ſettled. Gregg's caſe, Francia's 
1 cale, Willis's caſe, Vanghan's caſe, Smiths caſe, Barwick's caſe, Sc. 


Fer 240. et /eq.) f 1 6 | 
[The rack or torture is againſt law, and cannot be juſtified by 


av wage. It was firſt introduced into the tower, temp. H. o. 
practiſed to the end of Eliz. at leaſt; propoſed in council 
on Hlun's cate, but declared by all the judges to be illegal 


Heller 244] 
(X) Judgment, 


(x. 1.) In High Treaſon. 


HE judgment in high treaſon ſhall be, that the man be Vice Por fei- 
drawn, hanged, his ent rails taken out and burnt, his head cut e, (B. 2. 


f.. 27, his body quartered, and his head and quarters hanged up. H. 2, Kc.) 
for J. C. 268. Ca. Farl. 131. IL | | 


Pod fecreta membra ampijtentur, is alſo a neceſſary part of the 
wdzment, but it need not be entered upon the roll. K. zpter the 
Ag aud Tucker, P. 6 H. & M. b. R. Skin. 442. 


* The judgment for counterfeiting the coin is only to be drawn, 
ny, aud hanged, H. P. C. 268, 5 = 
on do for clipping or diminiſhing. Dy. 230. R. 2 Jon. 233. 
ices | | | 


t Firt. 254. Ray. 234. 
do the judgment in treaſon for a woman, in caſes of the coin, 


up- t be drawn, and burnt. H. P. C. 268. 

| It any eſſential part of the judgment be omitted, the judgment 

eact fall be reverſed: as, guod interiora ipfo vivente comburentur. K. 4 

Wit- | | ; | / 


lad. 400. Ca. Parl. 136, 7. | EY 
The judgment for high treaſon ſhall be given by the chief judge 
"cent, pot by the recorder. Kelg. 11. | 

For treaſon a man forfeits all his lands and tenements, goods 
1d chattels to the king. Ga Dot; 41. 4. 3 Inſt. 211. Ville 
Fyeiture, (B. 1, 2.) . 8 | 

Mo his wife ſhall loſe her dawer, and his blood is corrupted, 
lit. 41. 4. 3 Ii. 211. | | 

but the blood is not corrupted, nor dower loſt, for treaſon 
guntt the f, 5 El. 11, or 18 El. 1. in the caſe of the coin, 

Nor, for treaſon againſt 5 EI. 1 | | 
The king may not only remit part of the judgment, but he may 


Ne 
- er it in mitigation, though not in aggravation. Thus ladies of 
. nition, have never been burnt, but beheaded, by warrant 


m the crown, Fofter 268.) 
As to judgment in petit treaſon, Lide ante, (L. 3.) 
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(X. 2.) Judgment, If a man ſtand mute. ner. 


In high treaſon, if the party ſtand mute h hall 
ſame judgment, as if convicted, H. P. C. . ” ag 


3 Inſt. 217. 5 
Sos in r — Po 
by the . 8. and felonies w; 
N we «A . A. 33 H. 8. 12. for treaſons and felonies with. . 
© So if he be mute by the act of God, he ſhall be tried and | , 
judgment, as if he had pleaded. #. P. C. 225. 2 _— 3 
1 _—_— e 1 if he ſtand mute, when aſked, whit he ins 
can ſay why there xcuti 
_— 1 | =. | nere ſhouid not ene ſhall be executed, "os 
S0, if he had formerly pleaded. H. P. C. 225, 226. (8 
But in other cates of felony he ſhall have pain fort & dure, viz, 1 1 


Vide For i- 
tere, (B. 3. 
c.) 


he mall be remanded to priſon, and being naked in a dark place n 
with his hands and legs extended, weights ſnall be put upon hi om 
body till he anſwer. H. P. C. 227. | 5 


A man ſtands mute, where of malice condit 
indictment. H. P. C. 225. Sh! 1 ah to the 
= — above 35. H. P. C. 226. * 
he ſpeaks, but will not plead direct! imſe! 
the country. H. P. C. 226. E Oe RE —_— "I (B) 
If he cut out his tongue to diſa is ſpeaki execut 
Rav 2 | ble es eng H. P. C. * 
[By frat. 12 G. 3. c. 20. perſon ſtanding mute on arraignment {iſ een 
for felony or piracy ſhall be convicted, and have judgment and [ul e 
execution, Oc. as if convicted by verdict or conteition. This and ue 
extends to America.] ä | $7 his off 
ip | 6 He 
X. I, : | | (o. J. 
0 3.) Judgment in Felony. The 
The judgment in felony, is quod ſuſpendatur per collum quuſq any 
fit mortuus, except petit larceny, where it is, quod flagelletur. I Ave 
P. C. 268, avg. 3 H. 211. - | ent 
And the king, tho' he may pardon the whole or any part of the 7 * 
judgment, cannot alter it to beheading, or any other death ed 
. 13 Co. 130. 2 IR "wy 
And the court cannotalter the puniſhment by command of the ; iy 
king, or confent of the priſoner. | w 
And therefore, where Felton convicted of the murder of the D, 1 * 
of Bucks requeſted that his hand might be cut off, and the lg = 
alſo deſired it, the court could not do it. 1 Ruſhw. 640. * 
[The king may alter the judgment in mitigation, tho 10 f q ws 
ravation. Thus perſons of diſtinction have for ages paſt ben wh 
be eaded for felony by war rant from the crown, and 109% 7 E. 
complained, or thought the execution illegal. Thus it app=" , * 
trom the Regiſter 165. a. F. N. B. 144. H. 4% Edit. 59 "vo 
L 


Stam. 198. 4. that perſons were beheaded for felony, yet n 
writ of eſcheat alledged they were hanged. Thus by 


articss 
_ (iy 


JUSTICES. 


fri, that perſons flying to ſanctuary and abjuring (a privilege 
'crerallowed but in felony). had been taken by force, and hanged 


to thew what is common law. Fofler 268. ] 5 | | 
But by the /. 4 Geo. 11. any convicted for an offence intitled 


cars; and for a higher offence may be pardoned, on condition he 
be tranſported for fourteen years. | | 

[By ff 16 G. 3. c. 43. inſtead of tranſportation, convits may 
he let to hard labour on the Thames, or elſewhere, for not leſs than 
three nor more than ten years; this act continued by 18 G. 3. c. 
(2. 19 C. 3. c. 54. & c. 74. to the 1ſt of June 1784. ] | 

[A man may be tranſported for running wool, by . 4 G. c. 11. 
though he was not committed for want of bail, and though the 
information had not been delivered to him or the turnkey. Rex v. 
Tumkins, in Sc. M. 1721. Bunb. 83.] | e 

By J. 8 G. 3. c. 15. if the king pardons capital convict, on 


to the judge, he may make order for his immediate tranſportation. ] 

For all felony, in which there is judgment to be hanged, his 
tlood is corrupted, Co. L. 391. be TOS? 

(By ft. 25 G. 2. c. 37. perſons convicted of murder ſhall be 
To executed next day but one after ſentence, (except it be Sunday) 
and ſhall be anatomiſed or hung in chains; this ſhall be a part of 
ſentence which ſhall be pronounced immediately, unleſs cauſe. 
Till execution he ſhall be kept alone in a cell, and fed with bread 


Thi and water only, unleſs allowed other wife. Gaoler offending forfeits 


his office and 20/.] | 


He forfeits his goods and chattels, his lands and tenements. 


(0. L. 391. a. 41. 4. Vide Forfeiture, (B. 3, Kc.) 


The goods and chattels are forfeited by the conviction. Co. I. 


1. a. TIS | 

own The lands and tenements, not till attainder. Co. L. 391. a. 

. þ And the forfeiture, as to the meſne profits, relates to the judg 
nent. Co. L. 390. ö. | | 


ot - As to meſne charges and incumbrances, to the time of the offence 
lea aledged in the indictment. Co. L. 390. 3. Stamf.192. 4. 

” Uuleſs it be in the caſe of an attainder by outlawry upon an 
pf 206 


*ppeal ; for then it relates only to the time of the outlawry, for no 
une is mentioned in the writ of appeal. Co. L. 390. 5. 

Aud the felon ſhall live upon his goods and lands during his life. 

Put in petit larceny he forfeits only his goods. Co. L. 391. a. 

So the blood is not corrupted, nor dower loſt, in felony contrary 
io the J. 8. El. 3. of exportation of ſheep a ſecond time; the /. 
1 El. 4. of embezilment of ammunition, Sc. the ft. 35 Zl. 1. 
of refuſing abjuration, c. the B.' 1 Jas. 11. of polygamy; the 


q 
i EEO | If 


#. 1 Jac. 12. of witcheraft. 
Vor. IV, | 


cr beheaded. This is part of the common law; for immemorial 
uſage, founded in mercy, and never complained of, is ſufficient 


to the benefit of clergy, may be ſent to the Plantations for ſeven 


condition of tranſportation, and it is ſignified by ſecretary of ſtate 
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or trial, whether they were clerks or not. Helg. 101. 


St. 123. D. 2 Infl. 114. 


the at.. H. F.C. 81. | 


_. JUSTICES. 

If a flatute faves the deſcent to tha, heir, the blood i us 

corrupted ; and if it ſaves the corruption of blood, the inheritance 
is preſerved to the heir. H. P. C. 8. 3 


*) Clergy. 
(Y. 1.) When allowed. 


HE allowance of clergy is a privilege, which a prieſt, orars 

1 other who by poſſibility may be a prieſt, may claim whe 
arraigned for felony, to be delivered to the ordinary to make purge 
tion of the ſame offence, Sr. P. C. 123. C. 3 

And it commenced by the canon law, which does not alloy ; 
clerk to be tried «coram judice ſeculari, and is confirmed by the | 
Art. Cleri, and other acts of parliament. St. 123. 5. C. Kel. gy, 
100. Eg. Ca. 272. 2 Iuſt. 636. 1 8 

It was afterwards extended to inferior orders. Kelp. 100. 

And afterwards, to all who read as clerks, which was the tel, 


And it ſhall be allowed to every one, who by diſpenſation or 
poſſibility may be a clerk ; as, to a man excommunicated. H. 7. 
C. 229. 11 Co. 29. | 


e * 
One who had abjured the realm, after his return, H. P. C 230 bs ko 
Or, had committed ſacrilege, if the ordinary will claim hin think 


43 


So it ſhall be allowed in all crimes, except high treaſon, uber J a0, 
it is not taken away by ſtatute. 2 /nft. 635. H. P. C. 230. 5 
And by tlie common law, it was to be allowed oties quoticr, il nich 
the /. 4 H. 7. 13. St. P. C. 135. d. 8 | "IP 


So, fince that ſtatute, to a clerk infra ſacros ordines. St. 135. ute, 
And if a ſtatute creates a new felony, clergy ſhall be allowed u aer i 
it, unleſs it be expreſsly ouſted. H. P. C. 230. iy 
And if clergy is ouſted by a ſtatute, the indictment mult puri tothe | 
: | aave it 
And taking it away from the principal does not take it away fr by th 
the acceſſory, unleſs he be mentioned. H. P. C. 231. of the 
When an offence is within clergy, it ſhall be allowed, tho he avi, 
convicted by verdict or confeſſion, tho he ſtand mute, or cha ich ; 


above thirty-five. H. P. G. 231. | lai ha 
Ft, PER 88 hall cer 

: | Fee”) dctmen 

(Y. 2.) When not. : | lon, ane 

X 5 | 3 l ker e And-· 
But clergy ſhall not be allowed to one, who by no poſſibility 5 6 ounce 


be a prieſt: as to a woman, tho? ſhe be a nun. &. 125: 5 

H. P. C. 229. 11 Cd. 89. 6. 0 abettor; 
Nor to a Turk, Jew, or other inſidel. H. P. C. 229. 11 * dude t! 
Nor to a man blind, or maimed. St. 123. D. N. P. C. murder, 

11 Co. 29. 6. | 9 e _— | 


* 8 


— 


-JUCTIFORS. 


3 to their clergy. Vide 2 H. H. P. C. 3717 


„ Hark anc. Foſter 306. 4 Bl. Com. 373.5 EF 5 
; - 3 had committed ſacrilege, ſhall not have his 


= 


if the ordinary will not demand him ; if he be arraign- 


dergy, 


-4 tor that or any other crime. St. P. C. 123, D. 11 Co. 29. 8: 


g -4 . /t. 4 H. 7. 13. a man not infra ſacros ordines ſhall 


ot be admitted to his clergy, if once admitted to it, and he be 


ſoon arraigned of any ſuch offence, | 


And therefore, to his prayer of clergy, it may be counter- 


leaded, that he formerly had his clergy. St. P. C. 135. B. 

bet by the „l. 4 H. 7. 13. the court upon ſuch a counter- 

vica ſnall give a day to produce a certificate, or letters of his 

orders. 

or attainder upon an indictment, Oe. which ought to be made 

tx every Clerk of the crown, clerk of the peace, or clerk of 

{Te into B. R. ſhall be as effectual as the record itſelf. EM 
So by the /. 21 Fac. 6. a woman convicted by confeſſion 

or verdict for felony under the value of 10s. or as acceſſory, 

in 2 caſe where a man ſhall be allowed his clergy, ſhall for 


the firſt offence be branded by the gaoler in court with a T. on 


the left thumb. . | | 

And may be puniſhed by impriſonment, ſtocks, whipping, 
or houſe of correction, not above a year, as the judge ſhall 
think fit. 4 | | | 
By ſtatutes 3 and 4 V. and M. c. 9. J. 6. and 4 and 5 
7. and M. c. 24. J. 13. made perpetual by 6 and 7 WV. z. c. 14. 
.1.if a woman be convicted of the ſame or like offence for 
which a man ſhould have the benefit of his clergy, ſhe ſhall not 
ſuffer death for the firſt offence but ſhall have the benefit of the 
ſtuutes once, and ſuffer the ſame puniſhment that a man ſhould 
ſuffer if his clergy were allowed him in the like caſe.* . 

"y 5 Arne, C. J. 6. any perſon convicted of a felony entitled 
to the benefit of clergy ſhall not be required to read, but ſhall 
are it without reading.“ 55 | 

By the /t. 3 & 4 N. & NM. 9. the clerk of the crown, or 
6! the peace, or of aſſiſe, where man (or woman) hath been 


convicted, who once had clergy, (for the benefit of this act, 


wich allows a woman to be burnt in the hand where a man 
lia have clergy,) at the requeſt of the proſecutor or any other 
ſal] certily a tranſcript, briefly containing the effe& of the in- 
delment, conviction and allowance of clergy, addition of per- 
lon, and certainty of the offence. | 


Ad- uch certificate ſhall be proof to the judge, that the per- 


lon once had clergy, or the benefit of cler "IC 


n new felonies by ſtatute, ouſting clergy, where aiders and 


ug are not named, yet if terms are uted well known to iu- 
_ them, they are onſted. So by 1 Ed. 6. c. 12. for 
urcer, and highway robbery. 18 Eliz, c. 7. rape, raviſh- 


I. 1 2 ment, 


Sy the ft. 34 £& 35 H. 8. 3. the tranſcript of any conviction, 7 
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(Y. 3 


In high 
treaſon. 


K. 4.) 


In petit 
treaſon. 


(Y. 5.) 


In murder, 


. JUSTICES. 
ment, and burglary. Buggery, 25 H. 8. c. 6. 5 Eli, 410 


Foſter 357, 358. | a 
[When the ſtatute takes away clergy from the offence generzjl 
without other circumſtance, it is taken from the offender unde bet 


every circumſtance. Foſter 358.] 


Clergy was not allowed in high treaſon, by the commen l. 
11 Co. 29. 6. 2 Inſt. 150, 029. 634. 

Nor, in ſacrilege. 11 Co. 29. b. 2 Juſt. 150. 

But in all other crimes it was allowed. 2 /t. 635. 

And by the /t. de clero, 25 Ed. 3. 4. all clerks, ſecular or je. 
ligious, convict for any treaſon or felonies, touching other per. 
ſons than the king, ſhall have clergy. „5 

But if convicted of any ſpecies of high treaſon, tho it do: 
not relate to the perſon of the king, clergy is allowable willi 
this ſtatute. 2 Inſt. 636. H. P. C. 230. pos 

[All treaſons which in the judgment of the legiſlature have: 
direct tendency to diſturb the peace of the kingdom, are ouftel 
of clergy, as touching the royal majeſty of the king; but offence: 
af a more private nature, which, for their odiouſneſs or publ. 
example, are made treaſon, and which do not touch the perſon 
of the king or his royal majeſty, are not ouſted without expreh 
words, Flier 291. ] | 


by | 


verdic| 
mute, 
ouſted 
| By t. 


By the /. 23 H. 8. 1. revived by the ,. 5 & 6 Ed b. 10 
(Vide 11 Co. 30.) the principal in petit treaſon, convicted by 
verdict, or confeſſion, is ouſted of clergy. Jide H. F. C. 232. 

[The ſtatute 23 H. 8. 1. is not revived, and the ſtatute 2; 10 nos 
H. 8. 3. is not revived in toto, by 5 5 Ed. 6. Foſter 330. 
And by the /. 25 H. 8. 3. tho' he ſtand mute, challenge abo 

twenty, or do not anſwer directly. | | 

So, in an appeal, if he be convicted by verdict, or conteſtor, 
but not otherwife. H. P. C. 232. SE | 
And by the . 3 4 M. & M. q. where a perſon is exclude! 
clergy when convicted by verdict, or confeſſion, he ſha!l loc! 
if he ſtand mute, will not anſwer directly to the felony, c: 

challenge peremptorily above twenty. ; N 
By the #. 23 H. 8. 1. and 4 5 . & M. 4. an acceſſory beo ut, 
maliciouſſy, is ouſted of his clergy. H. F. C. 232. 11 C.. 39. 
[The 1 Ed. 6. ouſts of clergy perſons guilty of petit ted By the 
under the name of wilful murder. Fofter 329. ] „ 
[It is the only ſtatute which ouſts of clergy perſons in hah And b: 
orders guilty of petit treaſon. Fofter 339.] | 


Buy the f. 23 H.8. 1. 25 H. 8. 3. 1 Ed. 6. 12. in murder d n i. 
malice prepenſe, in all caſes, the principal is ouſted of del. 

And by the ft. 4 © 5 Ph. & M. 4. an acceſyry Leto 
of malice. 2 * 


JUSTICES.” "= 
And by the /?. 1 Fac. 8. he who ſtabs one having no weapon | 

daun, nor firſt ſtriking, tho? no malice forethought. 

So, if he who ſtabs, ſtruck firſt, tho“ the other ſtruck him 

before he was ſtabbed. K. per 10 J. Fon. 349. | 


J 


1 


By the fa. 23 H. 8. 1. an ar/on of an houſe or barn with corn, (V. 6.) 
the principal is ouſted of clergy, if convicted by verdict, or con- lu arſon. 
ſellon. 11 Co. 30. Sav. 46. cont. "(Vide H P. C. 233.) 

And by the /. 25 H. 8. 3. if be ſtand mute, anſwer 
not directly, or challenge above twenty. (Yide H. P. C. 233. 
1063082 © | - | 5 ; 

And: by the /. 4 & 5 Ph. & M. 4. an acceſſory before, 
of malicſe. TY 5 x] : 

[The t. 23 H. 8. and 25 H. 8. ouſted arſon, but 1 Ed. 6. 
rettored clergy, but 4 & 5 Ph. & M. taking away clergy from 
the acceſſory before, does by neceſſary conſequence take it from 
the principal. Foſter 331. 333. | 

But upon an outlawry, he thall have clergy. H. P. C. 233. 
(Vide 11 Co. 30. 6.) ER | | : 8 | 


by the Y. 23 H. 8. 1. and 1 Eg. 6. 12. a burglar, where (v. 7.) 
ay perſon is within the houſe and put 1n fear, convicted by In burglary. 
xer01ct or confeſſion, or not anſwering directly, or ſtanding + | 
mute, and by the //. 25 H. 8. 3. challenging above twenty, is 
ouſted of clergy. | | 

By the J. 5 & 6 Ed. 6. 9. a burglar in a. dwelling houſe, or 
12 booth, or tent in a fair, or market, any perſon being within 
10' not put in fear, is excluded clergy. RE 

Dy the J. 18 El. 7. a convict of any manner of burglary by 
*ract or confeſſion, or outlawry, is excluded clergy. - | 

by the A. 3 & 4 V. & AM. q. if he ſtand mute, anſwer nog 
rectly, or challenge above twenty. LES 

and by the /ame ſlatute, an acceſſory before is excluded clergy. 
ty the 7. 12 Aun. 7. any who ſteals money, or goods of 405. 
zue in a dwelling houſe, or out-houſe belonging; | 
Or enters an houſe of intent to commit telony, without break- 
3; or commits telony in an houſe and breaks it in the night to 


* 


* out, is excluded clergy. 


by the . 23 H. 8. 1. and 1 Ed. 6. 12. a convict by verdict, or (V. 8.) 
"on for a robbery in or near an highway, is * of clergy, In robbery. 
and by the g. 25 H. 8. z. if he ſtand mute, anſwer not | 
"ectiv, or challenge above twenty. . 

and by the f. 4 3 5 V. GM. 4. an acceſſory before. 


der 0f it an indictment favs, in quddam wid pedeferi, the offence is 
ergy. ited of clergy. H. F. C. 242. | 5 | 
tote, 


5 the ß. 3 El. 4.a perſon convicted on an appeal or indict- (V. 9.) 
a verdict, conſeſſion, or outlawrv, for ſtealing anv mo- In larceny, 


from the 
£4 : 3 perſon. 
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(V. 10.) 
Within an 
houſe, 
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ba 


ney or goods from the perſon of another, rivily and without 


his knowledge, or ſtanding mute, not anſwering diredly, or 7 
challenging above twenty, loſes the benefit of clergy, *_ 1 
[Only the perſon ſtealing, not he who is preſent, aiding and a 
abetting, is ouſted, Fo/ter 356.] 1 — 01 
By the /t. 23 H. 8. 1. a convict by verdi?, or confeſſion of 1 
robbing any perſon in a dwelling houſe, the owner, his wife, chit. - 
dren, or ſervants within and put in fear, is excluded clergy, 
So, by the /. 25 H. 8. z. if he ſtand mute, anſwer not di- A 
realy, or challenge above 20. . 5 " 
By the /. 5 & 6 Ed. 6. 9. a convid by verdi-, or con- M 
feſſion of robbing in a dwelling houſe, or in a booth or tent in: * 
fair, or market, the owner, wife, children, or ſervants within, | 
tho' not put in fear, is excluded clergy. 
There muſt be an actual breaking, as well. as a robbery, 
H. FP. C. 339, 8. ; | _ 
By the /t. 3 © 4W. M. q. a convict by verdiQ, or con- 
ſeſſion, of 3 a dwelling houſe, any perſon therein and ba 
put in fear, or ſtanding mute not anſwering, or challenging . 
above twenty, is excluded clergy. | ry. 
So by t. 3 8 4 V. & M. . if he rob in a dwelling houf, il 
any perſon therein, tho' not put in fear, | thi 
By the /. 4 8 5 Ph. & M. 4. and 3 4 V. & M. 9. an ac- 5 
ceſſory before to ſuch robbery in a dwelling is excluded clergy. # 
By the 1 El. 15. and 3 & 4 W.& M. 9. a convitt in 1 
any Caſe for ſtealing goods to the value of gs. in a dwelling whi 
houſe, ſhop, warehouſe, or out-houſe thereto belonging in the Fs 
day-time, or ſtanding mute, not anſwering or challenging above * 
twenty, is excluded clergy. | . 
So, if he takes goods of ſuch a value, tho' he does not te. 5 
move them out of the houſe; for the ſtatute did not intend to ies 
alter the offence. R. 16 Car. 2. Kelg. z 1. 1 1 
[A. and B. indicted on 39 Eliz. ſet up a ladder again 0 
window, A. opens it, gets in, ſteals; B. ſtands on the adder per 
in view of A. ſees him in the chamber, aſſiſts in the 100. 5 
bery, has a ſhare of the booty, but does not enter the houſe; 4 5 
has not, and B. has his clergy; for it muſt be a ſtealing in fte xy 
. houſe. Foſter 356.] - 8 a #1 
[But by 3 4 .. & M. aiders and abettors under this an 3 
under 5 & 6 El. 6. are ouſted. Hoſter. 3 56. | At 
[Whatever kind of entry or breaking is burglary at comm! fork, 
"aw, will bring a man within ſtatute of Ed. b. and 39 His. 6] 
15. as to houſe-breaking and larceny in the day-time, 4% hd 
nothing ſhort of it will. Per Foſter J. Foſter 108. ] _ 


[Breaking cheſts, or even fixtures which merely ſupp'y en 
place of cheſts, not within thoſe ſtatutes. Hein. re 1 
rer. Ibid, ] | | | 


by. / 2. 100. rewar 


JUSTICES. 


Br the . 10 C 11 . 3. 23. a convict, Se. for ſtealing 
oods to the value of 5. by night or day in any ſhop, ware- 
Muſe, coach-houſe, or ſtable feloniouſſy, tho' no actual breaking 
:nd tho' no perſon there to be put in fear, or ſtanding mute, Sc. 
or any ac ceſſory before, is excluded clergy. 5 | 

A common warehouſe by the water-fide, where merchants * 
erally lodge goods for exportation till they have opportunity 
of putting them on board, is not within the Hat. 10 & 11 
V. z. c. 23. for it muſt be a ſhop or warehouſe where ſuch 
goods as are ſtolen are uſually expoſed to ſale. Howard's caſe, 


175.  Fofter 77.) | 3 1 

[If thoſe places are broken open at the time of the larceny, it is 
got withiß the ſtatute, which is for goods privately ſtolen, which 
excludes-All- force. Semb. per Fofter J. 151id.] LET 

[Money is not within the act 10 & 11 W z. Ibid.] 

[Only goods, ſuch as are uſually lodged there. Ibid.] 

[By 24 C. 2. c. 45. ſtealing feloniouſly from a ſhip, c. or 
au narf or key, on a navigable river, Sc. is ouſted of clergy.] 

[But money (even Portugal money, not current by proclama- 
tion) is not within this act. Grime's caſe, 1752. Fofter 79. 

* >tealing cloth from the tenter in the night-time; without cler- 
gy. 22 Car. 2. c. 5. J. 3. Stealing or taking away cloth from the 
tenter, Sc. felony and tranſportation for ſeven years for the 
third offence . 15 G. 2. c. 27. which alſo enacts ſeveral regula» 
tions for the mere ſpeedy recovery of the property.“ 

By 18 G. 2. c. 27. preg ſtealing or hiring others to ſteal, 
linen, fuſtian or cotton gobds from places vida tor printing, 
whitening or drying them, are guilty of felony without clergy ; 
or they may be tranſported on favourable cireumſtanges tor 
fourteen years.“ | | 


By the /. 1 Ed. 6. 12. and 2 & 3 Ed. 6. 33. a convict by (V. 11.) 
rerdict, or confelſion, for ſtealing any horſe, gelding, or mare, In horſe 
or ſtanding mute, or not anſwering directly, is ouſted of clergy, ſtealing. 

[A perſon knowingly receiving a ſtolen horie, is not ouſted, ** 

Per all the Judges, P. 2 Aun. Foſter 373.] © | | 

*By 14 C. 2. c. 6. / 1. whoever ſteals or kills with in- 
tent to ſteal any ſheep or part of ſheep or other cattle, 
or aſiſts in ſo doing is guilty of felony without clergy.“ 

c on every conviction, to thoſe who ſhall 
?pretiend and proſecute to conviction any offenders againſt this 
at to be paid by the ſheriff in a month; who on default is to 
tortzit double the ſum and treble coſts.* | 3 

*By 15 G. 2. c. 34. the word cattle in the above act is declared 
o extend to bull, cow, ox, ſteer, bullock, heifer, calf and lamb, 

4 well as ſheep and to no other cattle whatſoever.* | 


By the P. 18 El. 7. a perſon convicted by verdict, confeſfione- (V. 1.) 


or outlawed for a rape, is excluded clergy? - In rape, and 
And by the 4. 3 & 4 V. & M. 9. if he ſtand mute, anſwer forcivie | 
dot directly, or challenge above twenty. „ 
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By the ,. 39 El. q. a convict for taking a woman 8 by 
to the f. 3 H. 7. 2. procurers and acceſſories before are ouſte} 


| 2 7 at t. 
of clergy; or if they ſtand mute, anſwer not directly, or chai. = 
lenge above twenty. (a) BY | 2 
(J. 13.) By the . 25 H. 8. 6. (revived by the fg. 5 El. 15.) a convit by of ö 
In buggery. verdict, confeſſion, or outlawed for buggery, is ouſted of Rk, ent 
And by the ff. 3 4 NM. M. . If he ſtand mute, anſycr be 
not directly, or challenge above twenty. : | == 
| | 88 23 EY cer 
A . 15.) By the f. 25 H. 8. 3. (revived by the f. 5 & 6 Ex. 6. 10. « 
| Where the and by the . 3& 4 N. & M. . a convict, ſtandigg mut, the ( 
ar not anſwering directly, or challenging above twenty, Vn an in. caſe 
foreign dictmeat in a foreign county tor felony, is excluded from cleroy; 1avig 
county. if on evidence it appears, the felony was done in ſuch manyer, 10 ha 
as would have ouſted him of clergy, if the indictment had bern the a 
in the county where done. 55 „ | 1 
4g 7's es» Lo and f 
. 15.) The Effect of Clergy being allowed. | a0 

AF 88 | © 25 wit 
By the common law, after clergy allowed, the party was de. And | 
livered to the ordinary to make purgation, or without purgatiou. 3 
Haine. ii. . port e 


But by the J. 18 El. 7. when he had his clergyiand is burnt counc 
in the hand, atcording to the / 4 H. 7. 13. he ſhall not be del. cclar 


vered to the ordinary, but be diſcharged; unleſs the judge think By 
fit to detain him in priſon, as he may, not exceeding a year. or why 
By the ff. 21 Fac. 6. for felany under the value of 10. and poiſon 
by the . 30 4 ,. M. q. in any other caſe, where a man read, 
is allowed clergy, a woman ſhall not be hanged, but ſuffer burn- If ; 
ing in the hand, and impriſonment: nat exceeding a year, in the 3 
ſame manner as a man ſhould, | | | lis ow 
By the /. 28 H. 8. 1. (continued and made perpetual by the But 
fe. 32 H. g. 3.) perſons in holy orders, who claim the benc!:t 0! cxpabl 
clergy, ſhall be uſed as others. a Fl, = 
By the f. 10 & 11 V. z. 23. every perſon, who hath the 11 
benefit of clergy, inſtead of being burned in the hand, ſha! be be flat 
burnt with the uſual mark, in the left cheek neareſt the nol”, % P. 
before the judge in open court, who is to ſee it ſtrictly execults. 1 
But this is repealed by /. 5 An. c. 6. J. 2. which enadts thit Ar 
any perſon convicted of theft or larceny ſhall be burnt in the rs 
fa) Note: on this ſtatute, Lord Ilale, 1 H. P. C. makes a quære whether. 
tho' the receiver of the woman was made principal by the act of 3 H. 7-7: 
he was intended to be ouſted of clergy by 39 El. c.9. By the ſtatute of H 
7- ſuch receiver is made a principal telon; and that of EI. takes away cer! Fr 
from all ſuch as are felous by the former, and the proviſo that it ſhall fe. 0 
extend to take away clergy from any that are not principals, or procurers ““ © pr 
acceſſories before: the off :nce committed; perhaps the receiver of the women Fi. 4 


cannot come under the deſcription of procurer or acceſſory belore, bels 
rather an acceſſory after the fact: if an acceſſory at all but being made 4 fi 
cipal by the firſt ſtatute, there ſeems little doubt of the intention of the EA 
lature to include him under the ſame word, in the ſecond, Bo 

a f and 
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and as formerly before the making of the act of IVillian, and ſhall, 


the diſcretion of the court, be committed to the houſe of correc - 
on or work-houſe for not lefs than fix months nor more than two 


vears. * 


And by ft. 4 G. 1. c. 11. & 6 G. 1. c. 23. perſons convicted 


of grand or petit larceny, or any felonious ſtealing, and who are 


-ntiticd to the benefit of clergy may at the diſcretion of the court 
he tranſported for ſeven years to America; and by 19 G. 3. 
-4, to any other parts beyond the ſeas ; returning, &c. without 


C. / 


cler * I ? | 
57 19 G. 3. c. 74. offenders liable to tranſportation may at 


ne diſcretion of the judges be employed, if males (except in the 
caſe of petit larceny) in hard labour for the benefit of ſome public 
navigation 3 or whether males or females, in all caſes may be confined 
10 hard labour in certain penitentiary houſes erected by virtue of 
he act, but in no caſe for a longer term than ſeven years.“ 

But this act has continuance only to the 1ſt. of June 178.£. 
and from thence to the end of the then next ſeſſion of parliament; 
except with reſpe& to offenders at that time under confinement, 
with regard to whom it ſhall continue to the end of their terms. 
And by 24 CG. 3. c. 56. continued to June iſt. 87.* oo 

*By 27 G. 3. c. 1. the authority given by former acts to tranſ- 
»ort convicts to ſuch place as his majeſty by the advice of the privy 
cwancil ſhall think proper, is recited, and the place for the future 
.cclared to be, Botany Bay. | 8 


By the ,. 1 Lad. 6. J. 14. in caſes, where clergy is not reſtrained, | 


ur where it is reſtrained by that act, (unleſs for murder, or wiltul 


poiſoning, ) a peer thall be deemed as a clerk convict, tho' he cannot 
rad, and without burning in the hand. 

If a clerk was delivered to the ordinary without purgation to 
maze purgation ; till purgation made, he could not take goods to 
lis own uſe. 5 Co. 110, a. | 

But now, when he has clergy, and is burnt in the hand, he is 
cxpable of taking goods afterwards to his own uſe; for the /. 18 
4. is tantamount to a pardon. R. 5 Co. 110. a. 

The benefit of clergy or the ſuffering the puniſhment appointed 
by Latute where it is allowed has the effect of a pardon ; for which 


«4 Pardon.“ 


So, if the burning in the hand be pardoned. 5 Co. 110. 5. 
And the king may pardon the burning in the haud as well upon 
appeal as an indictment. N. 5 Co. 50. b. 8 


"Fa 16.) At what Time granted. 


Cergr is not uſually granted till an inqueſt taken for the felony ; 


4. C. 239. 2 Inft. 164. 


' that is more for the advantage of the king, and the party. //. 


But 
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But it may be allowed under the gallows. H. P. G. 22% 
Dy. bas, y ; 8 {x3 | P C. 239, 240, 
f Where judgment of peine fort & dure is given. I. 5 
_ | fe 5 
So, if clergy was prayed, and allowed, and non legit entred y o 
the record, it may afterwards be allowed; and if he reads, the 5 
entry will be void. R. Dy. 205. H. P. C. 240. | 
It may be allowed in diſcretion, tho' he do not challenge i; 
H. P. C. 2394 F : 
It may be allowed in B. R. where the record is removed thither 
before clergy allowed by the juſtices of gaol-delivery. N. 1 Cal. 61. 
| It may be allowed, tho? the party does not pray it, but pleads 2 
pardon, &c, which is diſallowed. Aeg. 29 RS 
The judge is the perſon, who ſhall judge, when clergy ſhall be 
granted. H. P. C. 240. | „„ a 
And, when he reads; for the ordinary is only "the miniller, 
H. P. C. 240. MKelg. 28, 51. | | 
And tho? the ordinary allows that he reads, the judge may ſa 
otherwiſe. Kelg. 28. „„ 
And if the ordinary allows it, when he does not read, he may 
be fined. Kelg. 28, 51. . „ > 


— 


(2) Sciſure of, a Felon's Goods. 


F a man he indicted for felony, the goods of the indiftee 
may be ſeized for the king by the ſheriff, Qc. and inventoried, 
and the town ſhall be charged with them. 3 ft. 228. 
But before indictment, they cannot be ſeized or inventoned. 
3 Inf. 229. | 


So, after indictment, they cannot be ſeized and carried away, A 
before conviction, or attainder. 3 Int. 229. 20 J 
So, before conviction or attainder, the king cannot grant thoſe N. 
goods to another. 3 II. 229. : rg | Per 
By the . 1 N. 3. 3. if a ſheriff, &c. or other, take t B. 
ſeize the gooCs of any arreſted or impriſoned, before convi dion, make 
or attainder, or before the goods be otherwiſe lawfully forfeited, hall 
he fhall forfeit double the value of the goods ſo taken, to th: king 
party grieved. | 8 | 
And this extends to money as well as other goods. R, 
Ray. 414. | 5 —- | 
So, before conviction, the felon. may make a ſale bond fide fo Dy 
a valuable conſideration ; for the property remains in him. fad 
——_ 8 
Yet if the felon, after ſeizure of his goods by the ſheriff make 
a ſale in truſt for his ſon, and is afterwards convicted the lag 
will be fraudulent by the common law, and void, as to the king 80 
R. Sin. 358. 5 | | conſe 
: | Or 


zrobi; 


JUSTICES. 


(A) Reſtitution to the Partp robbed. | 


the common law, the plaintiff in an appeal of robbery, fall 


$83 © 


| By | 

20n {itution of the goods ſtolen. | 

rk _— the ft. 21 H. 8. 11. if a felon be indicted, and after- 

a wards attainted by the evidence of the party robbed, or the owner 
" of the goods, or of any other by his procurement, the party rob- 
* bed or owner ſhall be reſtored to the goods or money, and the juſ- 


tices of gaol-delivery, may award writs of reſtitution 
time, as in the caſe of an appeal. "A ; 

And the owner ſhall have reſtitution, tho his ſervant was robbed. 
Stamf. 167. . WO 

Tho” he does not me freſh purſuit. Stamf. 167. 

Tho” the goods are ſold. in market overt. Helg. 48. Dul. 
Reiß. 35. | | | 

05 waived, Cc. Kelg. 49. 

But he ſhall have reſtitution only 
the indictment. Kelg. 49. 5 | 4 ; 

[By fat. 25 C. 2. c. 36. advertiſing a reward for things loſt or 
folen 5ol. forfeiture each, on advertiſer and printer. | 


from time to 


— 


— 
— — 


JUSTICES OF PEACE. 
(A. 1.) How conſtituted. 


ATONE but the king can make juſtices of peace. 
Dall. 1, 10. (edit. 1727.) | | . 
And the king cannot grant a power to another to make them. 
20 H. 5. $. LTC „ | 
Neither can a man preſcribe to have ſuch a power. Co. L. 114. 
Per Brian and Pigot, Bro. Peace 18. 


Fide 


make any jultices of Zyre, aſſiſe, peace, or gaol-delivery, but all 
wall be made by letters patent in the name and authority of the 
king or his heirs, in all counties, and other places. f 


IA. 2.) By Tenure. 


ut by the common law, a man might have lands by tenure, 


to 
ind tot cuftodes pacis in ſuch a place. Co. L. 106. a. 


(A. 3.) By EleQion. 


So, by the common law, a writ went to a man to make him 
conſervator of the peace; as 49 II. 3. Lamb. l. I. c. 4 a 

Or a writ went to the ſheriff to elect in pleno comitatu unum de 
ereupon 
another 


ſralium et potentiorum comitatus ſui in cuſtod pacis ; and th 


for the goods mentioned in 


By the /. 27 H. 8. 24. no perſon ſhall have any power to 


[+Provided, 


that coun. 
tiespalatine, 


boroughs, 


c. which 
have power 
to have juſ- 


tices, enjoy 


the ſaid au- 

t hority. 

Vide 1h, 
(A. 5. )] 
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another writ to the bailiffs to ſummon the freeholders to eleck, is 
2 Injt. 174. Lamb. L. 1. c. 3 > 


And another writ to the perſon elected, quod ad hoc dili Beer 
intendat. Lamb. I. 1. c. 3. 


(A. 4.) By Office. 


So, WR the common law, a man might be conſervator of the 
peace by his office; as, the chancellor, treaſurer, high ſteward, 
conltable, and marſhal, maſter of the rolls, and every Jultice of 
B. R. throughout the kingdom. Datt. t. 

The juſtices of C. B. and barons of the exchequer i in their levent 


courts. Dali. 2. 


So, juſtices of aſſiſe and gol · delivery. lt. 2. 
So, m_ ſteward of a turn, leet, and court of piepowders 


Dali. 


So, . ſteward of the marſhalſea. 
So, the conſtable of the houſchold, within the king's houſe 
| So, a ſheriff, coroner. Dalt. 3. 


Conſtabie, and petit conſtable, within hs precinQ, Dat. 3. 


(. * Charter. 


So tle king by charter, c. may grant to a mayor, af, e 8. 
to be conſervators of the peace, within their city, borough, © 
Bro. Commi ſſion 5. Vide poſt, (A. 6.) 

And ſuch jultices are not determinable at the will of the king. 
Bro. Commiſſion 5. 

All thoſe that have been mayors, and the three ſenior aldermen. 
Q Warr. 10. Vide J.ondin, (K. 6.) 5 

And that other juſtices of the county non ſe intromittunt, Oc. 


H. 7. 6, 7. Bro Patent 111. _Cromp. F.8. 2 Mod. Ca. 36. 


But a grant, quod juſtic“ de com or other miniſter non fe intromittant 
ſub pena, is void. R. 1 Ant. 297. 

By theft. 27 H. 8. 24. juſtices of peace, we. mall be made by 
letters patent of the king; provided, that counttes er 
boroughs, Qc. which have en to have OY: enjoy 


authority. Vide ante, (A. 1.) — Pg, (A. 6.) 
(A. 6.) By Commiſſion. 


By the ,. 1 d. 3. 15. good men and lawful, no maintainers 
of evil, nor barretors, ſhall be aſſigned to keep the Peace. 

By the ft. 18 Ed. 3. 2. two or three of the belt reputation in. 
the counties ſhall be aſſigned by the king's commiſſion. 5 

And by tne /. 2 & 3 Ph. & M. 18. a commiſſion to juſtices 


of Ponce in a borough, Sc. ſhall not be ſuper ſeded by a ſubſequent - 


conumniſſion to juſtices of the county. Juſlics 


15 


nonſui 
0! 196 
and ng 
uon, 
ffenc! 

(Th 
to pee: 
of pre: 
lard 0! 
dor 10 
bor tlic 


JUSTICES OF PEACE. 


men and lawful, no maintainers of evil, nor barretors. 

By the ff. 18 Ed. 3. 2. of the beſt reputation in the counties, 
(moults vailantæ molt ſubſtantial.) 8 | 

By the /. 34 Ed. 3. 1. in every county there ſhall be aſſigned 
one lord, and with him three or four of the beſt quality (meultæ 
raves the moſt worthy or valiant) in the county, with ſome 
earned in the law. Ed | 8 . 

By the A. 12 R. 2. 2. the chancellor, £9c. ſhall be ſworn not 

to make juſtices of peace for gift, brocage, favour or affection, 
nor any, who by himſelt, or other, privily or openly, ſues to be 
in once, but the beſt and moſt lawful men, and ſufficient. 
y the . 13 K. 2. 7. juſtices of peace ſhall be of the moſt 
ſuficient knights, eſquires, and gentlemen. of the law in the 
county. h ; 25 
By he A. 2 H. 5. 5./*f. 2. they ſhall be of the moſt ſufficient, 
dwelling in the county not taking in foreigners, unleſs lords and 
juſtices of aſſiſe. So, c. 4. /. 1. thoſe of the Quorum were to 
te reſiant in the county, (except lords juſtices of the one bench 
or the other, chief baron, ſerjeants, and king's attorney.) 

By the . 18 H. 6. 11, none ſhall be a juſtice of peace who 
hath not 2c/. per annum; and if ſuch, in a month after notice of 
the commiſſion, give not notice to the chancellor, that he may 
put another in his room, or act as a juſtice, he ſhall forfeit 20ʃ. 
:nd be put out of the commiſſion; except in towns corporate, or 
where there are not others ſluthcient. | ER 20 

By J. 1 M. A. 2. c. 8. no ſheriff ſhall execute the office of a 
juſtice of the peace, during the time that he acts as ſheriff.“ 

And by 5 G. 2. c. 18. /. 2. no attorney, ſolicitor or proctor 
ſhall be a juſtice of the peace for any county, during the time he 
all continue in the practice of that bulinets.* | | 

'By fat. 18 C. 2. c. 20: no perſon is capable of being a juſtice 
ot peace, who has not 190/. per annum in lands, Cc. in poſſeſſion, 
or zool. in immediate reverſion or remainder, and who ſhall not 
nuke oath of it at the quarter- ſeſſions before he acts, on penalty 
6! 109]. the proof to lie on defendant; and he muſt ſpeciſy any 
«00s ne intends to inſiſt on, (which are not mentioned in his cath) 
delivery of plea; and it they are lisble to incurabrances jointiy 
vt other lands are not ſuthcient. If plaintiff diſcontinues or is 
muted, defendant ſhall have treble colts. Only one penalty 
0 100% ſhail be recovered ſor any oflence prior to the action, 
nd no {ubſequent action brougkt for any oiteace prior to the firlt 
* and it muſt be commenced within fix moaths after the 

ſence, 5 | 


(This act does not extend to cities, Oc. having juſtices ; nor 
fo pers or lords of parliament, privy-councillors, judges, juſtices 
of preat icons for Chejter or Wales, or the heir apparent of a 
ad of parliament, or of any qualified to be knight of a ſhire ; 
o to the othcers of the boa. d of green cloth within the ves ye, 
wor dae commiſſioners of the navy, nor under: ſecretaries of ſtate, 
| | | | _ 


juſtices of peace, by the fe. 1 Ed. 3. 16. ought to be, good (A. 7.) 
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526 
nor ſecretary of Chelſea college, where they uſed to be juſtice; of 
nor to heads of colleges in the univerſities, or the vice-chancelloc. = 
or the mayor of Oxford or Cambridge, with reſpect to the countie, | l 
of Oxford, Berks and Cambridge. „ tho 
By,. 1 G. 3. c. 15. juſtice who has once qualified need not ſie 1 
out dedimus potejiatem on a new commiſſion, but ſhall take theoath; at | 
before the clerk of the peace, and ſigu a roll containing them.] A 
[By Fat. 7 G. 3. c. 9. they need take them but once in one forn 
king's reign.] 5; 8 5 | Com 
| (By Hat. g G. z. c. 30. the commiſſioners of the navy may at 0 
as juſtices in all. things relating to forgery, Ec. to receirc full 
ſcamen's wages, Sc. or to embezzling naval ſtores.] . 14 
| | 5 * Fe 
(A. 8.) The authority of juſtices of peace appointed by commiſſon Com 
When their determines by the death or reſignation of the king, Dy. 16s, (1 
authority Bro. Commiſſion 19, 21. Dalt. 11. | | has n 
—— fe. 1. c. 8. J 2. no patent or grant of any office redre 
or employment ſhall determine by the king's death or demiſe, but comp 
it ſhall continue in force for fix months after, unleſs in the mean mifhc 
time made void by the ſucceſſor.“ 5 
By writ under the great ſeal. Dalt. 11. (B. 
By /u,erſedeas. Dalt. 11. ; | 
But that only ſuſpends their authority; for it may be revived 0 
by a precedendo, Iiro. Commiſſion 13, 12 A. 21, (in a com- f 
miſſion of oyer and ter miner.) Dalt. 11. 1 5 
But the goming of the juſtices in eyre or B. R. into any counts, ful 
and proclamation made thereof. Bro. Commiſſion g, 10. the 1 
By a new commiſſion of the peace. 10 Ed. 4. 7. 4. br. ee 
Commiſſion 6. 24. 8 OY 2 e | [Th 
Tho“ ſuch commiſſion be only for a preſent turn, bn 
Commiſſion 7. | hy eddi 
Or, to one juſtice only for his life. Er. Commiſſion 11. 166% 
Or, to ſome in a particular town, or liberty; this determine iy 
the authorty of the antient juſtices in that liberty, tho' there E ot me. 
uot a clauſe, quod ali: jufticiarit ſe non intromittant, per cums [So U 
gra ter Choke, 10 Ed. 4. 7. a. Cont. per Fineux, 20 H. 7.8. In * 
Commiſiion 20 acc. . : though 
But if there be a clauſe, ita quod juſtic de com” ſe non mntromitaes filing 
Fincaux acc. 20 H. 7.8. a „ A juf 
But it the new commiſſion is void: jt does not determine * Out of 
former; as, if it be granted to perſons not in rerum natuld. Unleſ 
Commiſion 6. 85 | ſecure tl 
A commiſſion to hear and determine felonies does not determi Or he 
a commiſton of the peace, as to the peace. Bro. Commiſſion « But ſy 
Nor a commitlion of gaol-delivery; for they are cou [He n 
Bro. Commiſſion 24. 75 | I law, 
By the %. 2 & 3 Ph. & M. 18. a commiſſion to à cm . Kimbe 
does not determine a commiſſion for a city or town corpor? Tuo 
within the fame county. 2 One chars 
And a new commitſion to others within a town, does . thy, 20d 
termine the authority of the mayor and commonalty v 4 4. v. Ji 


Juliet 
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uſtices of peace by grant to them and their ſucceſſors within the 
155 town. Bro. Commiſſion 5. - | 
By the . 1 Ed. 6.7.a ju 


ity b 2 | ; 
er 96.7 baron, biſhop, knight, juitice of either bench, ſerjeant 


at law, or ſheriff. 


— F 
- 


25 35 
8 


— 


* 


Commiſſion 2. 5 ; * | - 
Or, the new commiſſion be read at the ſeſſions, aſſiſes, or in 


fall county, or a ſeſſions held by force of it. Bro. Commiſſion b. 
14, 18. | 


„ 


IVC 


For notice to one juſtice is not ſufficient for others. Bro. 
Non Commiſſion 2. BF © F | 4 . 
ibs, The power of chancery extends only to putting them in, but 
has no right to puniſh them afterwards for mal-behaviour; the 
Gee redreſs is to move B. R. for information, and afterwards the 
but complainants may apply to chancery to turn them out of com- 
n miſhon. Ex parte Rook H. 1736. 2 Attyns 2. 


(B. 1) The Authority of Juſtices of Peace. | 


Ommiſhoners of the peace in the county at large, have all 
that authority, which by their commiſſion, or by any ſtatute, 

1s given to them. Vide Dalt. 20, 21. bs | 

Juſtices within a corporation, have the authority granted by 
their charter, or any ſtatute, to juitices of cities, burroughs, aud 
tawns corporate. | | | | 

[The crown may grant to any city to have juſtices of their own 
within themſelves, and exclude the county juſtices from. inter- 
meddling in the ordinary buſineſs of juſtices of peace. Talbot v. 
Hubble, 7. 14 C. 2. Str. 1154. 

(In ſuch caſe the act of the county juſtices will be void, and 
not merely a breach of the franchiſe. 1874. 

So where a city has an excluſive commiſſion (as new Sarum) 
the county juſtices cannot act in exciſe- matters within the city, 
though rat. 12 C. 2. c. 23. gives juriſdiction in them to juſtices 
rlding near the place. 161d. 

A juſtice of peace has no authority of any offence committed 
out of his borough, or county. Yide Dalt. 24. | 

Unleſs it be felony, or breach of the peace; for then he may 
ſecure the offenders. e | 

Or he be ſpecially enabled by ſtatute to do it. 

But ſuch act out of his precin& is void. | 


%% aw, in order to his being ſent over there to be tried. Rex 
V. Kimberley, V. 3 G. 2. Str. 848. ] | 
Two juſtices may take a recognizance for the appearance of 
re Charged with telony on the high ſeas at the ſeſſions of admir- 
* and the recognizance may be eſtreated into the excheguer. 
* Muilman, I. b G. 3. Parker 241.] 1 
| | „ A juſtice 


ſtice of peace ſhall not loſe his au. 


y being made a duke, archbiſhop, marquis, earl, 


After a new commiſhon, an at by a juſtice of peace in the 
former commiſſion is valid, till notice ſpecially given to him. Bro. 


(He may commit a perſon for an act which is felony by the 
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| | | A juſtice of peace, out of his borough or county, cannot duan 
act ot juriſdiction of a thing within his precinct. R. Cre. Gy 

213. : 5 | 
But a mere examination, if he exerciſe no juriſdiction, he mzy 


take, being out of his preciuct. R. Cro. Car. 213. \ 
As, an examination of a perſon robbed, upon the . 2; E. bf 
6 Cro. Car. 213. 5 | | bein, 
By 9G. 1. c. 7. a juſtice dwelling in a city or precia& tha roid 
is a county of itlelf, within the county at large, may act in hj 0 p 
own dwelling houſe within the county at large.“ plain 
* And by 24 C. 2. c. 55. if any perſon againſt whom a warray mur“ 
ſhall be iſſued, ſhall eſcape, go into, reſide or be in any place or [3 
of the juriſdiction of the juttice granting the warrant, any juſtice poor, 
of the peace where ſuch perſon ſhall be, on proof or oatll of the rated 
hand writing of the juſtice granting ſuch. warrant ſhall indorſe hi: oF 
name thereon, and this ſhall be a ſufficient authority to execur ſued ; 
the warrant within ſuch other juriſdiction.“ | w1tho 
The authority of a juſtice of peace is to be uſed fecunun win, ND 
forman, & effetium ſtatuti. 5 | all 
And if a itatute refers a matter to his diſcretion, it ought to h n not 
ſanà dijcretio conformable to law and reaſon. 4 Cv. 100. a. Nc 
If a thing be referred to the next juſtice, others without hin, one! 
cannot intermeddle. Fer Canc. 1 Sand. 203. "dif 
But others may join with him. K. Sal. 477. r ul 
So, if any authority is given to one juſtice, two or more nu, ne 
execute it. Dalt. 25. ER 2 BY / 
But if given to two, one alone cannot execute it. Dall. 2; 7 { 
If a ſtatute gives authority to juſtices of peace to make a con. a all 
viction, the conviction muſt be exactly purſuant to the ſtatute. 0p) o 
So juſtices of peace are confined to offences in a ſtatute nam! my 

in their commitſiion, or which concern the peace of the kingdon 9 
in general; but cannot proceed for aa offence againſt a ſtatute I 
which creates a new olfence, not named in the commiſſion. 15 | 
[They (or the quarter ſeſſions) have no authority in "os, 
created offences, but by expreſs words. Rex v. Janes, V. 1 
G. 2. Str. 1256. 5 1 | Ab 
Or, by which no juriſdiction is given to juſtices of peace: © 1 a 
they cannot take an indictment upon the /t. 2 & 3 L. b. 540 © 
R. 4 Mod. £4, $3 2 of _ . 
So they caunot take an indictment upon a penal ſtatute, W. 5 5 
does not give them juriſdiction: as, upon the /. 18 2 5 42 
. 11. for ufing more looms than one, when he does not duc. : a a 
in a city or borough. K. 4 17d. 379. 55 r % 
Upon a % i & 2 /I. & M. 7, for ſelling wares in à cf uſtices 1 
ration being a foreigner, out of a fair, Sc. K. 6 Mod. 19 fe / 
. Nor, upon the J. 5 EI. 14. torging a falſe deed. K. 1 1 "AE 
By. Per 3 J. Fl. Dub. Cro. El. Gor, K. 9 Co. 119. b / 
n 5 . &termin 
Nor upon the ſtatute of uſury. R. Sal. 680 = Kitment 
So they cannot take an indictment for an offence at comm Plas 
lar, not named in the commiſſion; for the general commid. eng 
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, mnnibus aliis tranſgreſſonibus, Sc. muſt be intended for other 
wf-nces intruſted to their cogniſance by the ſeveral ſtatutes which 
reared or enlarged their power: and therefore, they cannot take 
n indictment for perjury at the common law. 1 Sal. 406. 

Nor for forgery. K. 1 Salk. 406. | 

hut an order of juſtices, tho' it be not purſuant to the authority, 
being upon a matter within their juriſdiction will not be abſolutely - 
void, till it be avoided : and therefore, in an action upon a bond 
o perform it, if the defendant pleads, no order made, and the 

-ntif ſhews a defective order, upon which the defendant de- 
urs, there ſhall be judgment for the plaintiff, R. Sal. 674. 

(hu ſtat. 16 E. 2. c. 18. juſtices may act in relation to the | 
poor, vagrants, high-ways, parochial taxes, levies or rates, though 
cated or chargeable in the place: but not on an appeal-] | 

„tat. 24 C. 2. c. 44. and 30 G. 2. c. 24. no writ ſhall be 
{1-4 againſt a juſtice for any thing done in execution of his office 
1ithout a month's notice, and he may tender amends, and plead. 
un bar with other plea ; or may pay money into court. Evidence 
{2/1 not be given of any cauſe of action, but what is contained 


o be in notice. ] | | EN : 
No action ſhall] be brought againſt a conſtable for any thing 
kin {one in obedience to juſtice's warrant, unleſs he refuſe to ſhew it; 


14 if action is brought againſt him without the juſtice, or with 
the 1aſtice, and the warrant is 22 jury ſhall find for conſtable, 
rotwithſtanding defect of juriſdiction in juſtice.] | 


_ Br /tat. 26 C. 2.c. 14. juſtices clerks ſhall take no fees, but 

” «kat {hall be allowed by quarter-ſefſons, and ratified by judges 

_ 0! athſe ; a table of fees to be depoſited with clerk of peace, and 

* py hung in the room where quarter ſeſſions are held. Clerk 
ae ing more forfeits 20D]. | | | 

odor (By /tat. 26 G. 2. c. 27. no act or order of two juſtices ſnall 
tute, e vacated for want of quorum unus expreſſed.] 


y ſtat. 27 G. 2. c. 20. juſtices in warrant of diſtreſs ſhall 
cet when goods ſhall be ſold, between four and eight days.) 
_Oticer may deduct reaſonable charges, and return overplus to 
de owner, | . | 

This extends not to the acts for quaker's tithes.] 


4 


IT : f f * = - . 

b. Ie ſtat. 7 G. 3. c. 21. all acts done by two juſtices qualified 
w act in cities, liberties, Sc. are good, though neither of them 

hic! et the quIum. | | | 295 | 

12 by ſeat. 9 G. 3. c. 20. they are authoriſed in quarter: ſeſſion, 


" preſentment of grand jury at aſſiſe, to order thire-hall, Se. 
de repaired, and a rate on the county for the ſums laid out; if 
es occaſion for ſudden repairs, not more than 3o/. two 
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0 ces may do it on view.] | . . | 

10. tat. 15 C. 3.c. 1. they may adminiſter oaths when any 

18. FLaty is to be levied or diſtreſs made.] 0 

| oy /tat. 18 G MP7. | d coſt la | 
„l. 15 E. 3. c. 10. juſtices may award colts on complaint | 
**1mined by him: to be levied by diſtreſs ; for want of it com- | 

mm pe from one month to ten days or till money and expence | 
© commitment paid: where penalty amounts to 5/. coſts not ex- 


ng one fifth to be deducted thereout. ] 2 
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(8. 2.) In High Treaſon, Miſpriſion, Sr. 


Lide In caſes of treaſon, miſpriſion, and præmunire, the juſtices of 
Joficer, peace ought"to apprehend the offenders. 
3 1 And ſhall take their examination. H. P. C. 168, | 
N. 1.—) And the information upon oath of others, who know any thing 
Premunire. material, in writing ſigned by them. 0 5 
And commit the offenders. H. P. C. 168. 
And take recognizances of the informers to give evidence beſon 
the council, or elſewhere when neceſſary. H. P. C. 168. 
And ſhall make a certificate of their proceeding to ſome of the 
privy council. Dalt. 212. (Edit. of 1727. 460.) or to B. R 
or the gaol-delivery. H. P. C. 168. | 
And by the %. 5 El. 1. juſtices of peace at the quarter ſeſſions 
may inquire of premunire againſt ſuch as by writing, teaching, or 
act, maintain the authority of the biſhop of Rome heretofore 
claimed in this realm; but in forty days or the firſt day of the | 
term muſt certify it into B. R. on pain of 100. to every juſtice M1 
of peace preſent at ſuch preſentment. | 
And by the f. 23 EI. 1. juſtices of peace may inquire 0 
treaſon againſt thoſe, who contrary to the . 13 El. 2. uſe, pub- 
liſh, or put in ure any bull, c. from Rome, or abſolve or be 
abſolved by colour of it; or contrary to 23 El. 1. withdraw ary 
in the realm from their obedience, or for that intent to the erz 
Romitſh religion, or move to be reconciled to, or ſhall be recon- 
ciled to the ſee of Rome. | 1 ; 
And of miſpriſion of treaſon againſt thoſe, who contrary ue 
13 El. 2. conceal any bull, Sc. : | | 
And of pramunire againſt thoſe, who contrary to 13 El. 4 
abet the —_ publiſhers, or receivers of ſuch bulls; or bring 
into the realm, offer, or receive to ufe any agnus dei, Ec. 
And after ſuch inquiry, the juſtices of peace ought to certiy 
their preſentments into B. R. without other precept. H. 


C. 168. | luſtice 


Juſtices of peace have no authority to hear and determine he 

treaſon, or miſpriſion of treaſon. H. P. C. 168. | 8d Comm 

Nor petit treaſon. Semb. Comb. 405. | mur b 

Nor offences in caſes of premunire, H. P. C. 168. Aer 

ide poſt, (B. 3.) | | wt, 

| 7 i bel inqu 

(B. 3.) In Felony. d Rewa 

a ö uu hear 

V. Juſtices of peace have authority to inquire of all felonies. che of 
Juli cr, Though it be murder. Dy. 69. a. not with ſtanding that by 106 le, he l 
(M. x, &c. . 6 Ed. 1. 9. an homicide ſhall be impriſoned till the coming 0 Nor fel 
_— I, &c.the juſtices in eyre or 1 and by the . 4 Ed. 3 "PF: ...; 
a — keepers of the peace ſhall ſend their indictments before the jultic % or wi 
of gaol-delivery; for their authority has been ſince enlarged *r bench 

the . 18 Ed. 3. 2. and 34 Ed. 3. 1. H. P. C. 165, 100. werled, 


Or petit treaſon, as of a felony. Co. L. 391. 4. ; 


/ 
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by the /t. 18 Ed. 3. c. 2. juſtices of peace with other learned 


deu, when need is, ſhall be aſſigned to hear and determine and 
unifh felonies and tre{paſſes in the ſame county. 


Aud by the /. 34 Ed. 3. 1. they may hear and determine, at 


te king's ſuit, all manner of felonies and treſpaſſes in the ſame 
danty; and writs of oyer and /ermzner ſhall be granted, Sc. 

Aud by the J. 17 R. 2. 10. in every commiſſion of the peace 
0 men of la ſhall be aſſigned, to make deliverance of thieves, 
u felons. T | 

gut by the /t. 1 & 2 Ph. & M. 13. juſtices of peace are di- 
cd to certify the examinations of priſoners for manſlaughter 
; cony, and the bailment of them, to the next gaol delivery. 
\uttices of peace may hear and determine all felonies by 
utes, which ſpecially give authority thereof to juſtices of, 
ace. H. V. C. 167. | ; | 
And all felonies made by ſtatutes, in which no juriſdiction is 
en to any juſtice, ar court in particular, nor any ſpecial man- 


+: 0f trial preſcribed. | 

gut they cannot hear felonies, unleſs there be a clauſe in the 
onmitiion ad audiendum & terminandum. H. V. C. 165. 55 
Yer by force of that clauſe, they cannot hear felonies limite 

j ftatute, to juſtices of eyer and terminer; as, forgery by the 
5 EL 14, Se. H. F. CG. . 


ind in regard of the direction above, by the /7. 1 & 2 Ph. & 5 


[. 13. of ſending the examination of felons to the next gaol- 
iverv, they will not in difcretion determine great felonies. 
1. P. C. 166, 

They cannot proceed upon an indictment taken before the 
droner. H. P. C. 166, 168. | : | 
Or, before juſtices of oyer and zerminer, or gaol-delivery. 
LP. C. 166, 168. | | | | 
But only upon an indictment before themſelves or their prede- 
br. i P6106. | | 
Or tranſmitted to them from the ſheriff's turn; by the 
„ N. 2. „ . ä 
lultices of peace have no authority to hear and determine fe- 
F egainſt the f. 3 H. 7. 18, whereby the ſteward, treaſurer, 


vl comptroiler of the king's houſhold, or one of them, may | - 


qure by twelve of the check-roll, if a ſworn ſervant admitted 
0 the check-roll of the honſhold, have conſpired the death 
ide king, or a lord of the realm, or the king's council, the 


tri;d, rreaſurer, or comptroller of the houſhold: and on 


41 nquiſition the offender ſhall be put to anſwer before the 
4 tcxard, treaſurer and comptroller, or two of them, who 
9 tear and try the offender, not being a peer, by other 
"ico! the houſhold, and if convict, by confellion or other- 
be thall ſuffer as a felon. H. P. C. 167. : 
Nor telony againſt the . 8 H. 6. 12. which gives juſtices of 
* vie bench or the other, juriſdiction of ſuch felons, who 
er anhdraw any record out of the chancery, exchequer, the 
bench or the other, or treaſury, whereby any judgment is 
57d, their procurers and abettors. £2, 


Mms- | And 
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witneſſes, upon oath. Per Ord. Kelg. 2. Fi. P. C. 262. 
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And this flatute extends to thoſe who raiſe a record. H p 


And by the ſame flatute it ſhall be tried by a jury, half of the * 
men of any of the ſame courts, and half of other. Vide Dali. ol B 
Nor felony againſt the fl. 33 H. 6. 1. which enacts, thai ic WW Dal 
ſervant who embezils his maſter's goods after his death, appea T 
not in B. R. upon proclamation to be made by the ſheriff ty tend 
market days, upon a writ to him directed at the ſuit of the ex: B 
cutor, it is felony: for B. R. muſt beſt know the default "ſti 
appearance, which is to be in that court. H. P. C. 167. Nor 
Nor murder, homicide, &c. committed within the king 0 
houſe, which by the f. 33 H. 8. 12. ſhall be tried before 0 
lord ſteward, and in his abſence, before the treaſurer, ant F 
comptroller, and ſteward of the marſhalſea, or two of them. nuſt 
Nor felony againſt 5 El. 14. for forging, after a convidtion per 
for the firſt offence, any deed, writing ſealed, court roll, will, o 3 
intent that the eſtates, of freehold or inheritance or intereſt o 5 
any perſon in any lands, freehold or copyhold, may be moleſtec ry 
or charged, or that any perſon may claim any eſtate or interet _ 
for years in lands, not copyhold, or any annuity in fee-ſimple "I 
fee-tail, for life, or years, or any obligation, bill obligaor; Wl ;-. 
or acquittance; or for conſenting to ſuch forgery; or uſi f 
ſuch deed, or writing, knowing it to be forged; for the deter E. 
mination of ſuch felony is given to juſtices of oyer and termi * 
and gaol-delivery. H. P. C. 167. f AK 
Nor felony, where the ſtroke is in one county and the deat] 77 
in another, or, acceſſory in one county to a felony in another If 
for by the /. 2 & 3 Ed. 6. 24. the trial of it is given to juſtic um 
of gaol-delivery, and oyer and terminer. H. J. C. 167. | by 
Nor felony againſt the „l. 27 El. 2. if any receive, relies py 
aid, Sc. any jeſuit, Sc. knowingly. | | Bu 
Every juſtice of peace by virtue of his commiſſion, may di Fol 
rect hue and cry to be made upon a felony committed. 4 for tt 
| Lalt. 105, 169. | „ Gere 
May apprehend the felon. | | * 2 
Or make a precept to the ſheriff, bailiff, conſtable, Sc. 
make ſearch for the otfender, upon a felony committed. 
Or, to arreſt and impriſon a perſon ſuſpected to be 2 felon 
Dalt. 105. | „ 
By the /. 2 C 3 P4. & M. 10. a juſtice of peace, beto 
whom any ſhall be brought for felony or ſuſpicion of it, fla! By 
take the examination of the priſoner, and information of fuck 5 
as bring him, of the fact and circumſtances, and as much & fie co 
material ſhall put in writing within two days after. fan; r 
And by the /. 1 & 2 14. & AM. 13. ſo ſhall he do betor A 
bailment, if the felon be bailable. Mace: 
When bailable, and how he ſhall be bailed, Vide in Bail, (t An 
I, &c.— G. 1.—K. 1.) | | | of the 
The examination of the priſoner ſhall be without oath; of f 10 
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And the ſon, or daughter may be examined againſt their mother. 
ab. 541. 5 

155 for a wife againſt her huſband. H. E. C. 263. Vide 
alt. 540. 8 | 2 

bs jaltice ſhall take the information of the whole truth, tho? it 

tends to the acquittal of the felon, _ l 3 
By the ft. 1 & 2 Ph. & M. 13. and 2 & 3 Ph. & M. 10. the 

juſtice of peace is fineable, if he certify not ſuch examination, and 

information, and bail by him taken, to the next gaol-delivery. | 
Or, if jt be petit larceny, it may be certified to the quarter- 
eſlons. | a | 

And all recognizances and bailments taken by a juſtice of peace 

nuſt be certified the firſt day of the next ſeſſions ante meridiem. 

Per Ord. Kelg. 1. : 5 
By the F. 2 & 3 Ph. & M. 10. the juſtices of peace may bind 

by recognizance ſuch as prove any thing material, to appear at the 

zcxt gaol-delivery for the county, or corporation; and ſhall there 
enify ſuch reeognizance, on pain of being fined. | | 
If any refuſe to give evidence, the juſtice may commit him. 

Vide Dalt. 111 | | So 
If the offender, being upon bail, do not appear at the nex 

{ſons the firſt day, or if the proſecutor do not appear at the O/d 
Bailey the firſt day of the ſeſſions, their default ſhall be recorded, 
ad proceſs go thereupon. Melg. 2. 7 
If the offence be not bailable, the priſoner by mi/timus ſhall be 
awarded to gaol. „ ä | 
By the „,. 4 Ed. 3. 2. juſtices of peace ſhall ſend indictments 
{not determined before themſelves) to the juſtice of gaol-delivery. 
But if the party indicted does not appear before the juſtices of 
geol. delivery, the juſtices of peace cannot proceed afterwards : 
fr the indictin ent is not before them; and the juſtices of gaol- 
deinery cannot make proceſs returnable before the juſtices of peace. 
R. 2 Kol. 96. J. 50. | 
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bel By Reſtraint of thoſe who break it. | 
, fil 
f luck 
ha 


by the 5. IV. 1. 3 Ed. 1. 1. te roy voit, que la peace de ſaint 
Lic, & de la terre, ſoit bien gard & maintrign en touts points, & 
f mn droiture fait fait a touts auxibien as povers, come as riches, 
ſan regard de nulluy. f SY 

Ard by the J. 1 Ed. 3. 16. (which firſt ordained. juſtices of 
Mt) authority was only given to them to keep the peace. 

And therefore, every juſtice by himſelf may, for the preſervation 
; the peace, do all that a private man or conſtable may do. 

"ey part, and reſtrain the aſſailants, 


betor 
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Vide Force. I. * 
able Entry, conjuntlim aut diuiſim ſurety of the peace and good behaviour. 


(D418, &c.) And the juſtice may demand ſuch ſurety by parol, if the party i; 


a juſtice to find ſurety. Dall. 387. 


bad. Lamb. l. 2. c. 2. But a warrant was made in this forn, 


(B. 6.) 
Recogni- 
zance for 
the peace; 
How dil. 
charged. 
By releaſe. 
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(B. 5.) By Surety of the Peace, and Good Behaviour. 


So juſtices of peace by their commiſſion have authority to h 


preſent. Vide Forceable Entry, (D. 18.) Vide Dall. 379, 387. 
Or may by parol command an officer, or his ſervant, to aneſt 
him being preſent to find ſurety. Dalt. 387. | 
Or may make precept in writing under ſeal, to bring any befor 


And ſuch precept may be directed to an officer, or other is. 
different perſon. Lamb. J. 2. c. 2. Dall. 387. 

It muſt contain the cauſe. Lamb. I 2. c. 2. Dall. 387. 

For the form, to anſwer ſuch things as ſhall le oljetted, is new and 


Per Peoph. 3 Fac. and per Elleſmere Id. Chanc. 4 Fac. Dal. zol 
(Edit. of 1727, 574.) Vet ſaid to be bad. 2 If. 591. 

It may warn the party himſelf before the juſtice, who granted it 
Per Wray, 5 Co. 59. OE. | ; | 


*(B. 5.)* For what Cauſes the Surety of the Peace ſhall le 
| granted.“ | 


When a perſon has juſt cauſe to fear, that another bum hi 
houſe, or do him a corporal hurt, or that he will procure oth 
to do him ſuch miſchief, he may demand the ſurety of the peace 
againſt ſuch perſon. - 1 Hawk. 127. | | 

So, according to the better opinion, if he be threatened to 
impriſoned. Id. ibid.“ „ 1 

* But the peace ſhall not be granted to a man, merely becaul 
he is at variance or at ſuit with his neighbour. Dall. c. 116.* 

Nor becauſe he is afraid that the perſon againſt whom he pr 
it, will do harm to his ſervants or cattle. Lamb. 83.“ 

- *Nor for a battery or treſpaſs that is paſt, or any breach of 
peace that is paſt. Dall. c. 11? | | 


If a recognizance for the peace be taken by a juſtice, for 
diſcretion without complaint, the juſtice alone may releaſe it. 
If taken upon complaint of another, he may releaſe it, if ! 
releaſe be certified to the next ſeſſions, and recorded there. 
Tho! it be to keep the peace againſt him and all people. C. 
21 Ed. 4. 40. b. | | 
And ſuch releaſe may be before the juſtice, who takes the 
cognizance, or another juſtice. 1 ou | 
And ſhall be ſent with the recognizance. to the ſeſſions ; for 
recognizance may be forfeited before the releaſe, and therefore 
not be cancelled. = ; 
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But the king cannot releaſe or diſcharge a recoguizance, be- 

gre it be forfeited. D. 21 Ed. 4. 40. ö. 2 Vent. 131, = 
Nor the party, after the forfeiture. 21 Ed. 4. 40. 6. 
But the king after forſeiture, may releaſe. 2 Vent. 131, 


Vide pol, (8. 8.) 


A recognizance of the peace will be diſcharged by the death or (B. 7.) 
gemiſe of the king; for it was to keep the peace of the preſent By death. 
king. 1 H. 7. 2. Dall. 398. 

Or, by the death of him that required it. Dali. 398. 

Or, by the death of the recogniſor. Dalt. 398. 

gut if it was forfeited before, it is not diſcharged: and 
therefore, it is ſafe for the juſtice to ſend it to the next ſellions. 

Dalt. 398. 3 5. 

t is not diſcharged by the death of the ſureties; for the ex- 
ecurors are bound. Dale, 398. | | . 

f after the death of the cogniſor, his recognizance be eſtreated 
in the exckequer, it ſhall be diſcharged upon plea. R. Sav. 53. 

$9 upon motion. | | DN IN 


How a recognizance for the peace may be forfeited, or ſuper- 
eded, vide Forceable Entry, (D. 26, 28.) 


A recognizance for good behaviour will be forfeited by any (B. 8.) 
it, which is a forfeiture of a recognizance for the peace. Recogm- 
Vide Ferceable Entry, (D. 27.) | zance for 


AE 2 "Op ha- 
Or by an act, which is a reaſon for requiring ſurety for the Four; how 


good behaviour. | forfeited, 
,, for being drunk. Dale. 415. Es . 
do for an eſcape from a conſtable after an arreſt upon ſuſpicion Yide Force- 
of a crime. R. 2 Leo. 166. | | 5 3 ID 
f he go in company with riotous malefactors. Cro, El. 86. n 


Or go with weapons in an hoſtile manner. (ro. El. 86. 

If he threaten another to beat him, or fight with him. Cro. 
El. 85. 4 Int. 181. | 3 

If he take the goods of another tho' it be not with violence. 
Ir Wray, Cro. EI. 86. | | | 

But it is not forfeited, if the party ſays, to one, not an offi. 
&r, or not in the execution of his office, you are a quarrelſome 
fr, or ſcurvy knave. (Vide 2 Rel. 228.) Dalt 415. 

Or, to a merchant, you are a bankrupt. Dall. 415. | 

, On to a man, you are a liar, drunkard, Sc. R. 4 Infl. 18 1. 
„r tho' they, are provocations, they do not tend immediately 
"the breach of the peace. R. ibidem. Dub. Cro. El. 86. Per 
J. Mad. 249. | | 5 | 

Or, if the party commit a treſpaſs quare clauſum fregit, tho it 
e intended v SS ar mis & contra pacem, where it is only in re- 
putation of Jaw. R. 4 Inft. 181. Cro. EI. 86. 

Or treſpaſs to the goods and chattels, and not to the perſon of 
an. 4 Inſt, 181. | 1 


Mm 4 | A recog- 
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A recognizance for good behaviour, as well as for the pete, 
may desen. is. 

Or ſuperſeded, or removed by certiorari. Dalt. 415. 

If the party refuſes ſurety he ſhall be committed. 

By if the 2 committed bring an abet corpus, the return 
muſt ſnew for what cauſe the ſureties were required, and n 
what ſum, and all in certain. R. 2 Vent. 23. N 

Eſtreats ought not to be made on proof by witneſſes of mi. 
behaviour out of court; but for non-appearance they ought, 
for the breach appears by act of court. K. v. Ceſenc, P. 186. 
2. Parker 54+] ; | ETC 


If a recognizance for the peace, or good behaviour be broken, 
: there ſhall be a /cire facias upon it. 4 Int. 181. 


And the party cannot be indicted for a breach before a /c; 
facias. K. 1 Rol. goo. I. 10. R. Kay. 196. | 


V. ide Forceable Entry, (D. 16, &c.) 
(B. 9.) By Suppreſſion of Riots, Ce. | \W 


Fide Force» So, by the ft. 34 Ed. z. 1. juſtices of peace ſhall have power 
able Entry, to reſtrain all evil doers, rioters, and other bai retors, aud to IF 


D. 8, Ke-} arreſt, purſue, and puniſh them according to law. 

By the /. 13 H. 4. 7. if any riot be made, the juſtices or two amo 
of them, with the ſheriff, or under-ſheriff, and po/Je comitatus, if It 
need be, ſhall arreſt them, and record. what they find done in At 
their preſence, by which record the offenders ſhall be convicted ; 01 
as in forcible entry; but if the offenders be departed before the incal 
juſtices come, they ſhall inquire of ſuch riot within a month, ard Vide 
hear and determine it. And if the truth cannot be ſo found, 0! 
they ſhall certify the king and council in a month, an which cer prele 
tificate, being of the force of a preſentment, the offenders ſal Ju 
be put to anſwer; and if they traverſe it, it ſhall be ſent into rum. 
B. A. and if convicted they ſhall be puniſhed at the diſcretion d A 
the king and council. If they refuſe to appear at the firlt pre party 
cept, then ſhall go a capias, then a proclamation in the count) Ti 
to appear in three weeks, and on default, at the return of . Dal. 
proclamation they ſhall be convicted. And the next juſtice © A 
peace, or ſheriff, or judge of aſſiſe, not doing execution of this Þ 
ſtatute in caſe of a riot, Sc. in their preſence, ſhall as oft fol- A 
feit 100/.— confirmed by the „ß. 19 H. 7, 13, _ | {eſſiv1 

I . By the F. 2 H. 5.8. a writ ſhall go to the juſtices, ta put the W 
former ſtatute in execution; but if they neglect it, a commuthon 1804 

* | ſhall go to inquire of ſuch riots, and of the default of the J- T 
| tices, and that, tho' no writ came to them. But they ſuall eue A 
| cute it at the king's charge to be allowed by the ſheriff. Au the 1 
. theſe "ſtatutes ſhall hold place in cities, and boroughs, hies ceale, 
| have juſtices of peace. 33 If 
FM Ard mad: By the ff. 2 H. 5. g. (confirmed t by the ff. 8 H. 6. 14 © roter 


e complaint that felons or rioters are fled, witneſſed under the . 
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eace, of two juſtices of peace, and the ſheriff, that the common fame 
runs of ſuch riots, the chancellor ſhall ſend out a capias, and a 

uit of proclamation, and if not then taken, they ſhall be attaint. 
By the ff. 19 H. 7. 13. on inquiry of riots, the ſheriff ſhall 


turn, jeturn twenty four jurors of 20s. freehold, or 26s. 8d. copyhold, 
& in or both, and 20s. iſſue the firſt day, 40. the ſecond day, on pain 
of 20l. and if the riot be not found by reaſon of maintenance or 
mil. embracery, the jultices ſhall certify ſuch maintainors or embracers, 
ughr, together with the riot, on pain of 2c/. and they ſhall forfeit 20ʃ. 
1d 6. By ft. 1 G. 2. c. F. every juſtice, ſheriff, under-ſheriff, and 


mayor, ſhall, on notice or knowledge of any unlawful, riotous, 
and tumultuous aſſembly of perſons, to the number of twelve or 


oben, more, together with ſuch help as he ſhall command, reſort to the 
place, on which he ſhall, amongſt the rioters, or as near to them as 
far; ie can ſafely come, with a loud voice command, or cauſe to be 


commanded, ſilence, while proclamation is making, and after that 
ſhall openly, with a loud voice, make or cauſe to be made 
proclamation, in words to the effect preſcribed by the act, quod vide.“ 


What is a riot, c. and how ſuppreſſed upon view, vide in ; 
Furable Entry, (D. 8, &c. 14.) n 


ower 
my If the rioters are departed, an inquiſition may be made within (B. 10.) 
* a month. Dall. 299. | | Upon in- 
we If other juſtices take the inquiſition, it is ſufficient. Dalt. 299. quiſitione 
ne in And, if it be within a calendar month, 1 Sid. 186. : 
icted Or, if it be after the month it is good, but the juſtices are 
e the fneable ; for the juſtices by their commiſſion may inquire. Qu. 
, ard Vide Datt. 299, | | 3 | 
und, Or if the jury be charged within a month, tho? they make their 
1 Cer- preſentment afterwards. Dalt. 299. 5 | 
ſhall Juſtices of peace may inquire, tho? none of them be of the guo- 
into un. fe. 2 Teo. 184. Dalt. 299. | 
on df After inquiſition taken, the juſtices may iſſue proceſs for the 
pre- party. Dall. 300. 3 | | „ 
unty They may hear and determine, and thereupon fine and impriſon. 
fue Dall. 300. | | | ; 
wy And, upon payment or ſurety for it, may deliver. Dall. 300. 
tho But ſuch inquiſſt ion is traverſable. Dall. zoo. 
 for- And if it be traverſed, it ſhall be ſent to B. R. or the quarter- 
| ſeſſions. Dali. zoo. . | 
t the _ it may be taken, except at the quarter-ſeſſions. Dub. 
1K. 186. | | 


The ſheriff need not join in taking the inquiſition. Dali. 300. 
A certificate to the council of B. R. ought to be made, if upon 
vi the inquiſition, the riot, by maintenancy of embracery, be con- 
cealed. Datt. zoi. „ 4 
II che jury find ten guilty, the juſtices may certify twenty to be 
roters. Dalt. 302, | 
„ And 
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And the certificate may ſupply any thing material omitted in the 
inquiſition. Dalt. 302. | . | 
But if any jultice dies within a month aſter inquiry, the certi. 


| ficate cannot be made. Vide Dali. 302. 


By the /. 5 R. 2. 7. 15 R. 2. 2, and 8 H. 6. 9. juſtices of 
peace may give redreſs upon a forcible entry or detainer. Vid: 
Forceable Entry, (A. 1, &c.— B. 1, 2. —D. 1, Kc.) | 


(B. 11.) By Puniſhment of Treſpaſſes. 
By the /, 18 Ed. 3. 2. and 34 Ed. 3. 1. juſtices of peace may 


hear and determine at the king's ſuit all manner of treſpaſſes in the 
ſame county. 7 | 5 | 
{By J. 15 G. 2. c. 33. J. 6. any perfon taking the ruſh or 
ſhrub called ſtarr or bent, on the North-Weſt coaſt of England, 
convicted before one juſtice, forfeits 20s. and for the ſecond offence 
to ſuffer a year's impriſonment, whipping and hard labour.} 
LV 7- any perſon having it, within five miles of ſuch places, 


DO 


ſhall be deemed the puller of it, and forfeit 20s.] 


(B. 12.) By Seiſure of Arms, c. 


The ſtatutes which concern arms are pro bono pacis. = | 

By the /. North. 2 Ed. 3. 3. none, except the 4 ſervants 
in his preſence, his miniſters in executing office, or aſſiſtants, or on 
hue and ery, ſhall come before the king's juſtices or miniſters during 
their office with force, nor bring force in an affray of the peace, 
nor go or ride armed, c. on pain to forfeit their armour and their 
bodies to priſon at the king's pleaſure. Conf. by the ff. 7 R. 2. 13. 
and 20 R. 2. 1. | 8 

The juſtice may command the offenders upon view, or complaint, 
to find ſurety for the peace. „ 

Or ſhall go to the place where the force is, and make a record of 
it, and afterwards may commit the offenders, and ſeize and appraiſe 
the arms found with them, and the record ſhall be eſtreated in the 
exchequer, that the king be anſwered for the arms, or the value. 
Dall. 130. | | | 

If the force be in a houſe, he may enter and ſearch there. Dal. 
130. | 
The juſtice may ſine the offenders committed, and the record of 
it ſhall be certified to the next general ſeſſions, as in forcible entry- 
Dalt. 130 | | . | | 

Or, in B. R. or the juſtices of gaol-delivery. Dall. 130. 

Or, upon payment of the fine ur ſurety for it, the juſtice ma) 
deliver them. Dalt. 1300. | 3 
So there may be an — _ 1 for going 
riding in arms to the terror of people. od. 117. a 

i ſuch force there Howdy Wo . upon the ft. _ - 
reed to the ſheriff or the juſtice, commanding him, . 1110 
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uke proclamation ne quis armatrs contra pacem & fPatutum accedat, 
=: And all offenders after proeſamation commit to priſon, and 
cauſe their arms to be ſeized and appraiſed. F. N. H. 249. F. : 

After proclamation the juſtice may enter himſelf, or by inqui- 
ftion, make ſearch for arms. Dalt. 129. : BE 

but if the oifenders upon proclamation depart, he cannot com- 
mit them, or ſeize their arms. Dalt, 129. RS be 

The juſtice muſt purſue the writ.and make return of it. Fide 
Dall. 129. | | | 


(B. 13.) For Reſtraint of Offences againſt Religion. 


- Witchcraft. 


Juſtices of peace have conuſance of ſeveral offences againſt re- p;,, Ne. 
jiigion, to the common annoyance of the country, to the preju- tices, 
dice of trade, or deceit of the people. | (S. 13.) 
By their commiſſion juſtices of peace may inquire de veneſiciis, 
:ncantationibus, ſortilegiis, arte magica. | 
By the f. 1 Fac. 12. + if any ſhall take upon him by witch- +[Repealed 
craft, inchantment, charm, or ſorcerv, to tell where treaſure by the y. 
ra; be found in the earth, or loſt goods found; or to the intent 9 C. 2. 5. 
to provoke to unlawful love, or whereby cattle or goods ſhall be 
deſtroyed or impaired, or to hurt any perſon in his body, though 
the ſame be not effected, he ſhall for the firſt offence be impri- 
ſoned for a year, without bail, and once a quarter ſtand fix hours 
in the pillory in a market town ona market or fair day, and there 
openly confeſs his offence.—And the ſecond offence is felony. 
Jide Juſtices, (S. 13.) | | 


(B. 14.) Popery. 


| do juſtices of peace have juriſdiction by the ff. 23 El. 1. to (B. 1.) 
inquire (within a year and a day after committing) of any offence Maſs. 


* againſt 1 El. 1. 5 EI. 1. 13 El. 2. and 23 El. 1. touching 


her majeſty's government in cauſes eccleſiaſtical, or other matters 
touching the tervice of God, coming to church, oreſtabliſhment 
of true religion. _ | : | 
By the f. 1 El. 2. all miniſters ſhall uſe the book of common 
prayer; and if any manner of parſon, vicar, or other whatſoever 
miniſter refuſe ſo to do, or uſe any other rite, ceremony, Sc. he 
fall forfeit one year's profit of his ſpiritual benefices, and be im- 
priſoned for fix months; and if any perſon ſpeak in derogation 
of the book of common prayer, or procure any parſon, vicar, or 
«ther miniſter to ſing or ſay any common or open prayer, or to 


_ adminiſter the ſac rament, otherwiſe than as in the book of com- 


mon prayer, he ſhall forfeit one hundred marks, which if he do 
not pay within ſix weeks after conviction, he ſhall inſtead of the 
ad ſum ſuffer impriſonment for ſix months. | 

By the f,. 23 El. 1. he who ſays maſs forfeits two hundred 


marks and a year's impriſopment.; he who hears it one hundred 


marks 


— — 2 — — 
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marks and like impriſonment: But by the ft. 29 Ed. 6. the con. 
viction ſhall be in B. R. or the afliſes, and not elſewhere. 

By the ft. 11 C 12 . 3.4. it popiſh biſhop, prieſt, S. fy 
maſs, or exerciſe any part of his function, or any papiſt teach 
ſchool, educate or board youth, he ſhall ſuffer perpetual impri. 


ſonment. Repealed by ff. 18 G. 3. c. 60. v. B. 18. 


Every one who chants maſs, tho' not a parſon, will be within 


the ff. 1 EI. 2. K. Ly. 203. 


(B. 15.) 
Other ſu- 
perſtition. 


If upon the /. 1 El. 2. there be judgment, that he forfeit 100 


marks, and if he does not pay it within fix weeks guod impriſon- 


etur, and the fine is eſtreated, and he afterwards dies within the 
fix weeks, the fine ſhall be levied againſt the executor. Lu, 


J. 203. 231, b. But Ly, 231. b. in marg. ſemb. ace. 


As to contempt of the ſacrament, common prayer, or any re- 
ligious ſervice, Vide Sacraments, (E. — F.) — Temps, (B. 3.) 


By the /f. 3 & 4 Ed, 6. 10. any, having miſſals, &c. or books 
or images, &c. heretofore uſed in churches,. ſhall deface, or de. 
liver them to the mayer, Sc. or churchwarden, to be in three 
months delivered to the ordinary to be deſtroyed, on pain of 10;, 


for every book, for the firſt offence 4/. for the 2d, impriſon- 


ment at the king's will for the 3d, And the mayor, Sc. not de. 
livering, Sc. forfeits 40l. and the biſhop not deſtroying, gol. 
which offences juſtices of peace may determine. RD 

By the ff. 3 Zac. 5. none ſhall impart, print, ſell, or buy any 
popiſh books on pain of 49s. per book, a third part to the king, 
a third to the poor, and a. 3d to the informer; and two juſtice; 
of the peace, or the mayor, Sc. where the liberty is, may ſearch 
houſes or lodgings of a popiſh recuſant convict, or whoſe wite 
is ſuch, for popiſh books and relicts, and may deface or burn 
them; but if valuable, they ſhall be defaced at the quarter ſeſſions, 
and returned to the owner. x: Eh: 


(B. 16.) Conventicle. 


By the A. 3 $ EI. 1. (declared to be in force by the A. 16 Car. 2. 
4.) if a ſubject, above ſixteen, who hath without cauſe abſented 


2 month from divine ſervice, perſuade any to be preſent at 4 


conventicle, Sc. or be preſent, Sc. he {hall be impriſoned without 


bail, till he conform and make ſubmiſſion purſuant to that act; 
and if he conform not in three months, on the requeſt of a 
Juſtice of peace, Sc. ſhall at the aſſiſes or quarter ſeſſions abjure, 
which abjuration the juſtice of peace ſhall record, and certify to 
the aſſiſes. | | 

By the /. 22 Car. 2. 1. if a ſubject, of the age of ſixteen, or 
upwards, be preſent at a conventicle, Sc. where five or more 


befides the houſhold are aſſembled, any juſtice of peace or chief 


magiſtrate of a corporation on confeſſion, oath of two witnefles, 


or notoriety of the fact, may record the offence and impoſe 7. 


on every offender, and certify the record, which is a full _ 
| Ap viction, 
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viion, to the quarter ſeſſions, and may ſet 10s. for the ad of- 
fence to be levied by diſtreſs and ſale, &c. And if a feme covert, 
on tue goods of her huſband ; if poor, on the goods of any preſent, 
ſo that no one pay above to/. one zd to the king, which ſhall be 
delivered by the juſtice of peace into the quarter ſeſſions, and there 
to the ſheriff, and a memorial of payment recorded, and certified 
into the exchequer; a zd to the poor; anda zd to the informes 
and to ſuch as the juſtice thinks active in the diſcovery. 


Provided any charged above 103. may appeal in writing to the 


quarter ſeſſions, and give a recognizance to proſecute with effect, 
where the juſtice ſhall certify ſuch conviciion, and the evidence 
on which it paſt, and the recognizance, and the appellant, if 
determined againſt him, ſhall pay treble coſts. | 


He who preaches in a conventicle, Sc. or ſuffers it in his 


houſe, forfeits 20/. to be levied by diſtreſs and ſale, Sc. or if 
unknown, fled, or inſolvent, on the goods of any preſent, ſo 


that none pay above 10/. And the juſtice of peace, &c. on de- 
nial of entry, may break the houſe, Sc. provided every offence 


| be proſecuted within three months. 


But by the f. 1 V. & M. 18. the /. 35 El. or 22 Car. 2. 
ſhall not extend to any preſent at, or preacher in any congre- 
gation, Sc. with doors open, certified to the biſhop of the dio- 
cele, archdeacon, or quarter ſethons, and regiſtered in their 


courts, who ſhall take the oaths of allegiance, and fupremacy, 


or declaration of fidelity, and ſubſcribe the declaration in the 
ſt. 30 Car. 2, And if tne preacher approve and ſubſcribe the 
thirry-nine articles, except 34th, 35th, 36th, and part of the 
20th and 27th, at the quarter ſeſlious. | 


Yet he will be liable to the former ſtatutes, unleſs he be qua- 
lified as the ſtatute requires. K. Sal. 572. 


And a licence in one county, does not give a liberty in ano- 


ther. Sal. 572. Med. Ca. 228. But this is altered by the 
ſe. 10 Amn. Sal. 5 72. | OD | 
An action gui tam, Sc. lies againſt a juſtice of peace, if he 


refuſe to examine upon complaint; tho' he is not bound to con- 


vict, Skin, 60. 
(B. 17.) Recuſant convict. 
By the . 35 El. 2. and 3 Fac. 5. a popiſh recuſant convict 


for not repairing to church, ſhall in forty days 7 to the 


duelling of himſelf, or parents, or birth, (unleſs ſtayed by or- 
der of the king or ſix of the privy council, ſickneſs, or impriſon- 
ment, or be out of the realm, and then in twenty days after the 
impediment removed,) and not remove above five miles thence, 
without licence in writing from the king, three of the privy 
council, or four juſtices of the- peace with aſſent of the biſhop, 
eutenant, or deputy lieutenant, or obliged by proceſs, Sc. on 
bam of loſing all his goods, and freehold lands to the king, 
and copyhold to the lord of the manor, unleſs recuſant, and 

| | | { then 
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moiety to the king, a moiety to the proſecutor. 


dwelling there, on like pain of 1007, moiety, Gc. 


he, his children, and ſervants hear divine ſervice, and being 
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then to the king, during life, but ſhall certify his name to 
the miniſter or conſtable, and he to the quarter-ſethons, 
By the /. 3 Fac. 5. if any popiſh recuſant convict come into 
court where the king or his heir apparent is, he forteits 1000. 2 
He ſhall in ten days after conviction depart from London and 
ten miles diſtance, unleſs he be a tradeſman, or have a conſtant 
He ſhall not practice common or civil jaw, as a counſellor, 
attorney, ſolicitor, advocate, proctor; nor phyſick; or be an 
apothecary, judge, ſteward, regiſter, town-clerk, or officer of 
any court; or be officer in any troop, flip, or fort, on like 
pain of 100/. | ” | 
A popith recuſant convict, or if his wife be convict, unleſ; 


of meet age receive the ſacrament, Ec. ſhall be diſabled to 
exerciſe any office or charge in the commonwealth by himſelf, 


take a legacy, or gift, or bear any office, and fhall loſe 2 


or deputy. + | 


A popiſh recuſant convict ſhall not be executor, adminiſtrator, 


or guardian in ci, ſocage, or nurture: nor by the . 1: 
Car. 21 24. guardian by deviſe. | 


He ſhall be as excommunicate and diſabled to ſue any action, 


but for lands not ſeized for recuſancy. 


If married otherwiſe than according to the law of the realm, 


the man ſhall be diſabled from being tenant by the -curteſy, 


or if his wife have no eſtate of which he can be fo, ſhall for- 


feit 100], the woman ſhall loſe her dower, jointure, frankbank, 
and cuſtomary ſhare of her huſband's goods: if he cauſe his 
child to be baptized otherwiſe, he forfeits 100/. one 3d to the 
king, a zd to the poor, a zd to the informer: if buried other. 
wiſe, his executor or adminiſtrator forfeits 20/. to the king, 


oor, and informer. 
7 


By the /. 23 El. 1. 29 El. 6. and 3 Fac. 4. a popiſt fe. 


cuſant convict forfeits 20]. per month, or two parts of hi 
lands and tenements whereof. he is ſeiſed, or ſettled to his uſe 


or in truſt for him, or wherewith he or his family is relieved, 
at the election of the king. | Ci DE 

By the . 3 Fac. 5. a feme covert being a popiſh recuſant 
convict, if her huſband be not, forfeits two parts of her jointure, 
and dower, and cannot be executrix or adminiſtratrix to her 
huſband, or demand any portion of his goods. | | 

By the f. 1 Fac. 4. and 3 Jac. 5. a perſon who ſends an) 
child to a ſeminary, Sc. or to have his education beyond ſes, 
without licence from the king or ſix privy council (not being“ 
merchant, factor, &c.) forfeits 100/9. And by the ff. 3 Car, 


2. If he ſend a child, Sc. or relief to ſuch child, or benev0- 


lence, Ec. to any religious houſe, he ſhall be diſabled to fur 


or be committee of a ward, executor, or adminiſtrator, - 15 
i 


goods, and all his lands, annuities, Sc. during life. "oe 
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lecurit 
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And the perſon ſent ſhall be diſabled to enjoy or take by de- 
ſcent, deviſe, Sc. any lands, goods, Sc. or be executor, Se. un- 
lels he takes the oaths and receive the ſacrament, Sc. but they 
ſhall go to the next heir, not recuſant, 'till conformity, who ſhall 


then account for the profits, Qc. : | 
By the f. 3 Fac. 5. and 1 V. & M. 26. a popiſn recuſant 


convitt, and he refuſing to repeat and ſubſcribe the declaration 


in the . 30 Car. 2. when tendred by two juſtices of peace, 
vr to appear on notice by warrant under the hands and ſeals 
of two juſtices left at his abode, whereupon his name ſhall be 
certified and recorded at the quarter ſettons, ſhall be diſabled 
to preſent to any benefice, tree-ichool, hoſpital, Oc. or any in 
truſt for him, or to grant the next avoidance, until at quarter 
ſeſſions he ſubſcribe the declaration and take the oaths, Sc. but 
ſach preſentation, &c. ſhall be given to the two univerſities of 
Oxford and Cambridge reſpectively. | | 5 

But if the conviction be pardoned, he ſhall be reſtored to his 


ability. K. per 3 J. 3 Lev. 333. 


If after conviction the King takes the advowſon as part 


of his two parts, he ſhall preſent, not the univerſity. Per 
J. Jon. 27. | „ | 

By the „. 11 & 12 . 3. 4. any educated in popery, who 
after eighteen years of age doth not in fix months take the oaths, 
Ee. and ſubſcribe the declaration 30 Car. 2. ſhall be diſabled to 


take by deſcent, deviſe, or limitation, any lands. &c. for himſelf | 


only, but his next of kin, being proteſtant, ſhall take the profits 
during his life, or till he take the oaths and ſubſcribe the declara- 
tion, Sc. without account. And no papiſt ſhall be able to 
purchaſe in his own, or any other's name. Repealed by fe. 18 
C. 3. c. 60. v. B. 18. | | | 


By the f. 3 Fac. 5. the armour, Ec. of a popiſh recuſant | 


convict ſhall be ſeiſed by warrant of four juſtices of peace at the 


quarter ſeſſions, (except ſuch as the juſtices think neceſſary for 


ſrcurity of nis houſe or perſon,) and kept at his coſts where the 
juſtices think fit: and if any refuſe to ſhew his armour, Sc. or 
liſturb the delivery, he ſhall forfeit the armour, Sc. and ſuffer 
hee months impriſonment, without bail. 5 : 
And by the ft. 1 W. © M. 15. a papiſt refuſing the oaths 
and declaration, 30 Car. 2. or to appear on notice left at his 
avode by warrant from two juſtices of peace, if he keep any 
ums, Tc, more than allowed by order of quarter ſeſſions for 
(fence, two juſtices may authorize any in the day time with 
{conſtable to ſearch for and ſeize them, and deliver them at 
dhe quarter ſeſſions ; and may commit for three months without 
bail a papiſt not diſcovering arms, or hindering the ſearch or 
ure, who ſhall forfeit the arms, &c. and treble value as 
praiſed at quarter ſeſſions, 9 | 
And a concealer of arms ſhall be committed three months 
*1tnout bail, and forfeit treble value; and a diſcoverer 
en the concealment ſhall have the value of the arms, Ec. 

| | | to 
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to be aſſeſſed by the juſtices at ſeſſions, and levied by diftreſs ng 
ſale, &c. ; „ 

And no papiſt ſo refuſing, Sc. ſhall keep an horſe above the 
value of 5/. which two juſtices of peace by warrant, Sc. may 
ſeize, and commit the concealer for three months without hail, 
who forteits treble value. | | 

By the /. 1 W. & M. 8. if a perſon on the 2d refuſal of oath 
be bound over to the aſſiſes and there refuſe them, and likew: 

| refuſe to make and ſubſcribe the declaration 30 Car. 2. he ſal 
be taken as a popiſh recuſant convict. | 

By the ff. t . & M. 9. any juſtice of peace ſhall cause 
a reputed papiſt, not being a foreigner, in 1.9ndon or ten mile 
compaſs, to be brought before him and tender the declaratioy 
30 Car, 2. who retuſing and yet continuing in London or We. 
minſter, or ten miles diſtance, unleſs a tradeſman, or hath con. 


ſtant dwelling there, and certifies his name at the ſeſſions, 1:11 dere 
forfeit as a popiſh recuſant convict: ſo ſhall refuſers, who: onder 
names the juſtices ſha!l certify into . R. or the next quarter or tha 


niCate( 
declar 
ditior 


40 ſeſions, if they do not take and ſubſcribe the declaration na 
term or quarter ſeſſions. ; | 


(B. 18.) By the fl. 27 El. z. if any perſon, knowing a jeſuit, &. i 
Proſecution England, diſcover it not in twelve days to a juſtice of peace, &. 
for recu= he ſhall be fined and impriſoned at the king's pleaſure: and the 
Ency. juſtice of peace, not diſcovering it in twenty-eight days, to ſome 


. . \ 2 
of the privy council, forfeits 200 marks. - 


By the fl. 35 El. 2. a jeſuit, Sc. examined and refuſing to 
anſwer, whether he be ſo or not, ſhall be committed 'till be WM, „e 
directly anſwer. f 5 „5 . 10 i 

By the /t. 3 Zac. 4. churchwardens and conſtables, once : ud 6; 


Upo 
preſcri 
By t 


. year ſhall preſent the monthly abſence of a popiſh recuſant, and av to 
the names of children nine years old, and ſervants, at quarter «va 
ſeſſions, on pain of 20s. and for every conviction on fuch ; And 
preſentment thall have 40s. . e rr 

If preſented, and on proclamation he renders not him- appear 
ſelf to the ſheriff before next quarter ſeffions, he ſhall . -4 
convict, c. 353 | A, 

But a preſentment for abſence the firſt M. and ſo for ſix month, But 
where there are only ten days after 1/7 M. before the ſeſſions, en 
bad. R. Ray. 434. | Eg | fues ful 
y the A. 11L& 12 V. 3. 4. any apprehending a jeſuit, . 
fo that he be convict of exerciſing his function, ſhall have 100ʃ. 
from the ſheriff, who ſhall pay it in four months on certificate, 
and on pain of 2007. | | | <0 

By the fg. 3 Zac. 5. any diſcovering a recuſant, or a retainer 7 t 
of a jeſuit, &c. to a juſtice of peace in three days after the 0. * ti 
tence ſhall be pardoned himſelf, and have a 3d part of the torts! * (by 
ture, if it exceed not 150/. and then gol. provided he be taker, uf 
and convicted. | | | ap 

By the 2. 29 El. 6. indictment of a recuſant ſhall be good, tho © th 
the party is not ſeid to be within the realm. 1 TY 4 : 
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zy the /t. 3 Fac. 4. it ſhall not be reverſed for defect or want 
of form, unleſs the party conform. Rayig3z4. 

So, by the Ji. 22 Car. 21. indictment for being or preaching 
1 a conventicle, £c. or any proceeding on that act, ſhall nor be 
impeached for default of form. 8 

And if he conform, the conviction upon the /f. 3 ac. 4. ſhall 
not be reveried by writ of error, but ſhall be quaſhed in the ex- 
deer. Ray. 44. | | a | 

{By ſeat 18 C. 3. c. 60, the /tat. 11 C 12 z. 4. as far 
x it relates to apprehending, taking, or proſecuting popiſh bi- 
ſhops, prieſts, or jeſuits, or ſubjects them, or papiſts, educating 
youth, to perpetual impriſonment; or difables papiſts to inherit, 
e. and gives to the next of kin; or diſables them to purchaſe 
manors, lands, £&c. or makes void all profits, c. out of lands 
for their behoof, is repealed, as to all who ſhall take the oath 
there preſcribed of allegiance to King George, abjuring the Pre- 
tender, rejecting the poſitions that hereticks may be murdered, 
or that no faith is to be kept with them, that princes excommu- 
nicated, Sc. may be depoſed or murdered by any perfon, and 
tecliring that the pope, &r, have no temporal or civil juriſ- 
dition in this realm. n ˙· fs FOO 


- 


(B. 19.) Recuſant conforming. 3 


Upon conformity, the recuſant ſhall make the ſubmiſſion 
preſcribed by the /t. 35 El. 2. 5 * | 
By the /t. 3 Jac. 4. a popiſh recuſant conforming, ſhall in 
2 year after receive the 1 Sc. on pain of 20ʃ0. 
ind ſo once every year on pain of go/. for the 2d year, 
ind 60/. every ſubſequent year, a moiety to the king, a moi- 
tty to the informer, to be recovered at Meſminſter, aſſiſes, or 
quirter ſeſions. 8 . 
And an information upon this ſtatute is ſufficient, tho“ 
the time or court, where the conviction was had, does not 
2 if there be no demurrer to it. R. after Verdict, 2 
v. 305. „ Fe 

Or, when, and before whom he conformed. R. 2 Cro. 366, 
but by a conformity declared in court before the trial, the 
ion of debt commenced ſhall be diſcharged; for the proſecutor 
las ſubje& to that hazard. R. Raym. 465. 


(B. od Non-Conſormiſt. 


by the f. 13 & 14 Car. 2. 4. and 15 Cay, 2. 6. off certificate 
from tne biſhop, that any perſon diſabled or prohibited to preach, 
©. (by reaſon of non conformity) hath preached: any ſermon, &c. 


wo Juſtices of peace or mayor, c. may commit, &c. for three 

months without bail. 5 | 5 80 

ho the 5. 17 Car. 2. 2. perſons not declaring aſſent to the com- 

01 prayer, Sc. thall not come within five miles of a corporation, 
Vol. IV. N ˙· > 


Oc. 


- : r * 
n 


lernt WM STTY 2 4 


Sc. nor teach ſchool, &c. on pain of 40l. one third part tothe 
king, a third to the pogr, and a third to the proſecutor at gi. 
minfter, aſſiſes, hw 6" | work gs 10 

ut by the . 1 V. . 18. a perſon, qualified by that 
2 to preach, ſhall not be fabjeRt to the penalties of the ſaid 


(h. 21.) Quaker. 


By the /. 13 & 14 Car. 2. 1. a quaker refuſing the oath, 
when duly tendred, or maintaining all oaths unlawful, or aſſem. 
bling for religion, Sc. forſeits not exceeding 5. to be levied 
by diſtreſs and ſale, Sc. and for want of Sifrefs and non- 
payment in a week, to be committed to gaol or houſe of co. 
rection; for the ſecond offence not exceeding 10. to the uk 
of the houſe of correction, to be levied, &c. on conviction 
by verdict, confeſſion, or notoriety of the fact at the quar- 
ter ſeflions, Oc. for the third offence ſhall abjure, or be 

JJ CEC i Hoy DRE” 

But by the f. 1 W. & M. 18. a perſon ſubſcribing the decl. 
ration 30 Car. 2. and taking the declaration of fidelity and 
8 of the chriſtian belief there preſcribed, is exemptt 

m the penalty of the ſaid ſtatute /upra. Provided he produc 

two witneſſes to- ſwear they believe him a proteſtant diſſente: 
or a certificate under the hands of four conformiſts and fix of 
his congregation, owning him, ©. and the juſtice of peace ſu 
require a ere with two ſureties of gol. and for faliug 


* 


commit him till produced. * 
„„ | Itneſſe: 
UB. 22.) Profanation. | | | te ac 


vid. 
[Cons 
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Is to penalties and offences in the neglect, or pro 
nation of the ſacraments, or divine ſervice. Vide Sacramen 
(E.—F.) , ; * ' «4 " ' Wo. . * C | 


( As to offences by profanation of the ſabbath, Vide Ti 
CB. 3.) 5 5 | | 5 x Es 5 8 = | - 


(B. 23} By the f. 21 Fac. 20. (continued by the ff. 3 Car. 4. and! | 
cutüng Car. 4.) and by the f. 6 7 V. 3. 11. if any be convict of | Þ th 
and ſwear- phane curſing or ſwearing, by confeſſion, oath of one wit! 72 
ing or hearing of juſtice of peace, before any juſtice of the coun "aſe 

| or corporation, he ſhall forfeit, if a ſervant, day-labourer, con. 
mon ſoldier, or ſeaman 1x. other perſon 25. to the uſe of ti Ide ant 7 
poor where the offence was, for the 1ſt offence; double f Two 7 
the ſecond offence; and treble for the third offence; on negle J Fl 
of payment to be levied by wariant from a juſtice of peace 98 0 
conſtable, c. by diſtreſs and ſale, Sc. and in default of di rel tives g 
the perſon, if above ſixteen, to be on warrant, Cc. ſet in ., - 
ſtocks an hour for a ſingle offence, and for more, two ho j 
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the i under ſixteen and he pay not, to be whipt by the conſtable 

4% Wer parent, Ge. 5 of the conſtable. But the offence 
hall be proſecuted within ten days, and the juſtices of peace 

* hall certify the conviction to the next quarter ſeſſions. 


* 


is duty forfeits 50. a moiety to the informer. 
If the party is charged by the information to be a gentleman 


y the adjudication, or the oath upon which the conviction is, 
hat he _ ſo, and not a Jabourer, ſoldier, or ſailor. R. 2 
ed. Ca. 3 E-:> — 1 
[If the information ſets forth, that the defendant is à gentle - 
an, &c, and the oath is, that the aforeſaid fendant did ſwear, 
t is good, tho' the oath is not that he 49 d gentleman, c. 
x v. Tucke, P. 11 C. 2 Ld. Raym. 1386.] <a tends 1 


not a ſervant, ] 2 ws r 
But the conviction ought to ſhew the oath, for which he was 


tym, 1360. *[By the A. 19 


2. 21. the pen 


' 00 bourer, &c. 15. For every other perſen under a gentlewan, 
np: WW. For every perſon of, or ab vg t ree of a gentleman, 
roduct ide the ,. band by Ff. 22 G. 2 3. perſons belonging 
gente his majeſty's ſhips of war, guiſey A n omthbs'6r curſes 


all incur ſuch puniſiment as A hurt martial Thalf impoſe. 
A conviction under thę firſt fe, 

x certiorari, I. 8. But an 1. * 

ate for convicting under it, wih 
tneſſes, if from the circumſ I 
te acted from corrupt motives." 
vid. Burn tit. Swearing, * RE 

[Conviction for ſwearing one hundred baths, VIZ, 
da hundred curſes, viz. G=d d—mn you, is gogd, Withont 
eating them a hundred times. Rex v. Roperts, M. + G, 
A Rn. 1396. Str. 6 =. — | 


l. 24 For Reſtraint of Offences to the common Ain. Ee. 


Refuſal of Oaths. 


- 


Ten 


and ! 
of | 
wit! 
coun 


by the f. 3 Jac. 4. 7 Fac, 6. 1 I. & M. 8 Fand 7 
ö . z. 25. juſtices of peace have authority to Wake a 
der of the oaths of allegiance and ſupremacy, and W make 


e mvictions againſt thoſe who refuſe. Vide Allegiance, (Ma. &c.) 
"ble 6 ide ante, (B. 17.) we EZ | 

"_ Two juſtices of peace may iſſue a warrant up6 * a 
et Jac. 6. to bring the perſon ſuſpected before them, W take 
{if bath; for when a ſtatute enables them to tender aff oath, 
tiadl En power alſo for warning the party before them. K. 

| hor « 130, | I 0 


br the #.6 & 7 W. 3. 11. a juſtice of peace, &c. omitting | 


and above ſixteen years of age, it is not neceſſary, that it appear 


[If the penalty is laid at 2s. it muſt appear that the/offender 


onviſted. 2 Mod. Ca. 367. G. 9. 1 + — | 
. e T0F & QaY- 


. 
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But a conſtable cannot break an houſe to take ſuch 2 perſcy 
REC 1 A. 1 % Hie e716 Hu: g 3 | 
- -pdahe nobility may be committed for refuſal of the oak 
for the words extend to all beſore, among whom are the nch 
Jity.' Diet. 12 Co. 131. 1: "BY: „ 
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Ken FI (B. 25.) Inns, and Ale-houſes, 
e TY: 2 rs Fe © 'P 
Every one may erect a common inn, it it be not ad nowy\ts 
H. P. C. 146. Hut. 92. 2 Rol. 84. l. 25. 

So by the common law, keeping an ale-houſe without a j 
cenceywas” n&-offence. Ver Cur? 1 Sand, 249, 5. 308. 
Hut gg. D. 1 Sal. 45. Se 5e e 

Nor ſelniag wine without a licence. Per Cur", 1 Sid. 6. 

So a man Who has an antient inn may enlarge the rooms or bi 
new ediſies within the circuit of the inn, and they ſhall he 
the ſame privileges with the firſt edifice, R. 2 Rol. 84. J. 55, 
But erecting a common inn, where there were antient in 

enough before; is a nuſance. H. P. C. 146. 2 Rel. 345. 
On when fituated in an inconvenient place. H. H C. 
Rona 2x06; 2 Rol. 343. TH 

Or, when diſorders are ' ſuffered there. H. P. C. 146. 21 
N : 

Or, if vtommon innholder refuſe to entertain gueſts, hem 

be indicted and fined;* H. N C. 146. 3 


1 . 


So, if à common innfwlder! be convicted upon an indidt 
for but sur, he may be ſuppreſſed. R. Hut. 100. 

Ul Her $3) +» wt een Fur] | 

(B. 2. By the * & 6 Ea. 1 5 none ſhalÞ keep an ale-hov! 
Ought to unleſ allowed in open ſeſflons or by two juſtices. of the pea 
have licen- (1 A.] who ſhall take à recognizance, againſt unlawful ga 
ces. 5 8 * f de 
and. aod rule, and on pain of 31. 6s. 849. certth 

to the 9 ſeſſions, the breaches whereof the quarter 

ſions, may inquire of, Sc. And if any ſell ale, Sc. without 

licence, &;. unleſs in the time of a fair, for every offence 

juſtices ( Au. 1.) ſhall commit him to gaol without bail for ti! 

days; and before his deliverance ſhall take a recognizance vi 

two ſureties not to uſe ſelling of ale, as the juſtices {ce co 

venient; which recognizance and offence the juſtices of pt 

ſhall certify to the next quarter ſeſſions, where In open fell 

he ſhall. be fined 20s. for every offence. | 

By the /. 3 Car. z. if any uſe the common ſelling of cy 

ale, Sc. without a licence, on conviction by view, con 

ſion, or two witneſſes, he ſhall forfeit for the 1ſt offence 

to be levied by diſtreſs, on a warrant of one juſtice. of peace 

the conſtable or churchwarden, for the uſe of the poor; 

for non-payment in three days by ſaleg Sc. or if no diſtreß 

no payment be in fix days, ſhall be committed to the n 


- 
„ 
* 
- 
E 


— 
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ile, &c. to be openly whipt, as the juſtice ſhall appoint: for the 
{cond offence ſhall be committed, to the houſe of crrection for 


hall be committed, till deliyered by the juſtice at the general 
lions. And ſuch juſtice may commit a conſtable; &e, refuſing 
executed, or pay 40s. to the uſe of the poor. 

Any one convicted by two juſtices, according to the ft. 5 & 6 
£4. b. 25. for ſelling ale without licence, cannot be afterwards 
dlowed, but in open ſeflions. H. P. C. 147. Per Warb. A. 
1613. Dalt. 26, 27. (Edit. 1927, 5 | * wth, 4 A. 

By the f. 5 © 6 Ed. b. 25. juſtices of peace, or two of them 
V.) may put away common alehouſes, where they think meet. 


or dul 
all ha 
55. 
nt im 
7 

C. 14 
21 


ime of the ſtatute ; but others extend it to alehouſes afterwards; 
nd for theſe they take the words of Warb. and Hale, ſupra, that 
zfterwards, but in ſeſſions. PLE is 

Inns erected, ſince the ,. 5 & 6 Ed. 6. 25. muſt have licences, 
E as alehouſes. K. cont. Hutt. 100. cont, except where it 
evencrates to an alehouſe. Sal. 45. et! an 
hem by the Y. 4 Jac. 4. none ſhall directly or indirectly ſell any 


did ther than for the expence of his houſhold only on pain of 6s. 
| oporation, Sc. _ inquire, &c. by action, indictment, Sc. a 
E the proſecutor, a moiety to the poor, which the 


1 dicers levying, Sc. ſhall deliver to the churchwardens, and 
1 10 hey to the poor, on pain of forfeiting double, to be levied and 
up | Oo aforeſaid. 88 | popu 
wh” = fl. 2 G. 2. 28. a licence, not at a general meeting, ſhall 

| e void. | | | | | 
yithout 


. woe proceeded upon. Sal. 45. 1 
= _ 4 an alchouſe be kept without licence, it may be ſuppreſſed. 

4 L 45. | | : i 4 PI . ' 
i 5 Or, if they commit diſorders which amount to a nuſance; it 
be indicted. Sal. 45. | 
Ur, ſuppreſſed. Semb. Sal. 471. 


The order for ſuppreſſion need not ſhew, that it was a common 


gi *houſe, or that the party was ſummoned. 2 Mod. Ca. 30g, 
Ih E. Rex v. Venables, 7. 11 G. Port. 325. Stra. 630. 2 
h 4. Kay m. 1405. 3 * 5 | 3 
peace But if -it afterwards appear by affidavit, that the juſtices com- 


z00Tr; 
ſre(s 


e conl 


IItted the offender without ſummoning him, they will grant an 
3 againſt them. lid. Rex v. Allington, H. 12 G. 
N. 78.] | | 9 : | 

[ut i the offender appears, and is preſent et the conviction 
an olfering at a detence, it is ſuthcient. Rex v. Athay, M. 
PV 3. 3 B. 1. 053.] : Es: 


month, to be dealt with as an-idle perſon: for the third offence 


or neglecting to execute the warrant, Sc. till he cauſt it to be 


But this clauſe ſeeins to be intended of alehouſes in e at the 


i{ they are ſuppreſſed by two juſtices they cannot be allowed 
7 or ale to a common alehouſe-keeper, not then licenſed, '&e. 


bl. per barrel, whereof the ſeſſions or court of record of a 


If a recogniſance given by an alehouſe · keeper bs. broke, it 


Nn 3 8 [In 
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alledge he is not guilty of the offence. Rex v. Athay, M. 32 
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[Ih cogviction on 3 Caf. c. 3. it is not neceſſary to ſay that be 
had not been puniſhed by 5 & 6 Ed. G. c. 25. Rex v. Fo, J. 
n 
But a min cannot be indicted, merely for keeping an alehouſe 
without licence; for the ſtatute has preſcribed another man 
of reſtraint. Sal. 45. 53 1 

So the ſeſſions cannot ſuppreſs an alehouſe, which has : 
licence by two juſtices, except for diſorder, R. Sal. 471. 

[So the order muſt ſhew in what county the alehouſe was; for 
the county in the margin relates to the place of making the orde, 
R. 2 Mod. Ca. 310. Rex v. Auftin, M. 11 G. Fort. 325. ] 

B. R. has no power to review the reaſons on which juſtice 
form their judgment in granting licences, by way of app 
from their judgments, or over-ruling that diſcretion intruſted 
to them. Rex v. Young, P. 31 G. 2. 1 B. M. 556. Rev 
v. Williams. Rex v. Davis. Rex v. Baylis, P. 2 G. 3. 
3. M. 1317.] 1 a a | 
[But if it clear; _ that they have been partially, or nal 
_ cioufly, or e influenced in the exerciſe of this .diſcretior 
they are liable to indictment or information; or poſſibly to attion 
for groſs and injurious malice. id.] . 

[The only method of bringing this before the court is on the 
footing of criminality; inſomuch that when a rule to ſhew cauſ 
why an information, c. had been moved for, and the co 
out of tenderneſs to the juſtices had made it, to flew c 
why they had not granted the licence, they were obliged i 
alter it again before it could come on to be argued reg! 
larly. id.] 85 ; | 

[Having kept a publick houſe without licence; having bett 
convicted of ſelling ſpirits without licence; ſuffering a laboure 
to drink a whole day in harveſt, and vindicating it; being char 
with a fraud on oath; highwayman uſing his houſe as a publi 
houſe; that there are public houſes ſufficient; are good reaſon 
to refuſe a licence. id.] | : 

[Action lies not againſt juſtices for refuſing a licence. Ba/# 
Godſchall, T. 10 G. 3. 3 Will. 121.) 
 fIn order to obtain information, the party applying mi 


2. 2 B. M. 653. e 

[Juſtices have no authority to annex conditions to the gt 
of licences. * | 

[If juſtices refuſe licence for having voted, or ated, co 
trary to their recommendation for members of parliamen 
2. R. will grant information. Rex v. Williams, Rex v. Us" 
2 160 3. 3 B. NM. 1317. Rex v. Hann, T. 5 C. 3. 3 Bl. 
1716. - | g 

Juſtices found guilty, or confeſſing information for reful. 
licence, on bad motives (as for differing from them 1n elettic 
matters,) ſhall appear in perſon to receive judgment. Judge 


hat he 
rd, T, 


ehouſe 
manner 


has a 


as; for 


» order, 


juſtices 


appt 


truſted 


1 


or nal. 
*retion 


action 


$ ON dhe 
W dCauie 


e C0 


2 Caujl 


emed an alehouſe-keeper.] 
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n this caſe was a month's impriſonment, and ol. fine a- piec 
Rex v. Ham, M. 6 G. 3. 3 B. M. 1786. e — 
[For ſpirituous licences, and penalties of ſelling without, wide 


fat, 23 C. 2. c. 40, | 


[By that g. and „t. 26 G. 2. c. 13. no brewer, diſtiller, maltſter, 
or inn-keeper, can grant ale- licence, nor act as a juſtice relating 
10 diſtillery. ] - EE e | 

[The nk I cannot be reduced under 5g/.] | | 

[Head office of exciſe may 2 licences within their 
limits, to perſons renting houſes of al. per annum, tho 
zot rated. | 2 | f | | 

[By A. 16 G. 2. c. 31. juſtices licenſing alehouſes ſhall take 
rcognizance for good order, and ſend them to clerk of the peace, 
on pain of 31. 6s. 8d. on juſtice ſigning licence and not ſending 
recogniZance. ] ; . 

[Licence ſhall not be granted to perſon not licenſed the year 
preceding, without a certificate from parſon, vicar, or curate, 
and majority of churchwardens and overſeers, or elſe of three 
reputable and ſubſtantial houſekeepers in the pariſh.) | 

[Licenſed perſon dying, another with certificate, ſigned by a 


jultice in thirty days, may keep it open.] 


Licence does not intitle any perſon to keep alehouſe in any 
other place than that in which it was firſt kept by virtue of it.J 

[Licence to be granted at a general meeting of the juſtices act- 
'ng in that diviſion, on 1ſt September, or within twenty days after, 
or one year only, to commence on 29th,] | | 

[One juſtice, if on complaint he thinks recognizance forfeited, 
nay ſummon offender to appear at quarter ſeſſions, and bind any 
perſon to appear and give evidence; ſeſſions may order jury to 
inquire, and if they find condition broken by act ſecified in com- 
plaint, ſeffions ſhall adjudge him guilty of breach, and the recog- 
aizance ſhall be eſtreated, and the party diſabled to ſell ale, &c. 
tor three years, and all licences to him void. = 

[If a juſtice ſuſpects a perſon ſells ale, Sc. without licence, he 
may ſummon him and exciſeman to produce books; and if it ap- 
prars by his books or oath, that he is charged as a victualler, and 
'>n0t intitled to the allowance of common brewer, he ſhall be 

(Juſtice may ſummon party and evidence, and if they do not 
«ppear, or refuſe to be examined, forfeit 10l.! 
2 diſabled from ſelling ale, is diſabled from ſelling 
pits, | | 
; {Pcrions ſelling ale without licence, forfeits for firſt offence 40s. 
*cond 44, third 61, for want of diſtreſs to be committed one 
month for firſt, two months for ſecond, and till diſcharged by 
quarter ſeſſions, for third offence. | 5 | 

And by Hat. 5 G. 3. c. 46. coſts and expences. One juſtice 


may determine in a ſummary way, and on non-payment commit---; / 
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for one, two and three months, for firſt, ſecond and third offences, 1 


ind all ſubſequent.) 


I[Convictions | 
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[Convictions to be returned to next quarter ſeſſions, ang FE 
fled. ] | | | 
155 ' flat. 29 G. 2. c. 12. Ale licences to be on 204, 55 
mp. | 2 . 
| [Perion dying or removing, his repreſentatives may ſell without 5 
certificate from juſtice.] — * TH; ES en | Ta 
[Alehouſe becoming empty after licenſing day, two juſticesmay 1 b 
nt licence till next licenſing day e * 
[Perſons ſelling ale in a priſon, hodſe of correction, or work. 8 
houſe, ſhall take out licence] 2 By 
(By fat. 13 G. 3. c. 56. perſon retailing ſpirits with. #5 
out licence forfeits 5o/. to be recovered in We/tminfer-Hall 9 
or by the exciſe-laws. Exciſe or juſtice muſt not mitigate to or p 
leſs than 5l.] | 64 * 
| ; 1 on W 
(B. 27.) By the f. 1 Zac. q. (made perpetual by the f. 21 Fac. 7) if 0 p. 
5 Ought not any inn-keeper, victualler, alehouſe-keeper, (and by the .! * 
to permit Car. 4. any taverner, keeping alſo an inn, or victual-houſe, og 
pling permit any inhabitant, (or by the /. 1 Car. 4. any foreigner,) . 
not accompanying a traveller during his needful abode there, nor By 
a labourer or handicraftſman in a corporation or market town ou Wie 
a work-day for one hour to take diet, nor a labourer or work- for th 
man for work ſojourning there, nor forurgent occaſions, to con- By 
tinue tippling in ſuch inn, Sc. ſhall forfeit 10s, to the poor on forfeit 
view of the mayor, juſtice of peace, &c. or, by the fe. 21 Jac. j. "ge 
on confeſſion, or one witneſs, to be levied by the conſtable or ton is 
churchwarden by diſtreſs, and on non-payment in fix days by ſale, | 
Sc. and for want of diſtreſs the offender to be committed til 
payment. And a conſtable or churchwarden neglecting to lery, 
Sc. or certify want of diſtreſs in twenty days to the mayor $0, 
juſtice of peace, &c. forfeits 40s. to the poor, to be levied by power 
diſtreſs and on non-payment in fix days, by ſale, and for want ol take, 
diſtreſs ſhall be committed till payment. ED x offence 
By the ff. 4 Fac. 5. and 21 Fac. 7. if an inhabitant or forcigncr Accord. 
continue tippling, Sc. unleſs for „ occaſions to be allow: Vile 
by two \ ee of peace, or the cauſes expreſſed in the A. 1 J. | 
9. he ſhall forfeit 3s. 44. for * offence to the poor, to 
levied after view of the mayor, juſtice of peace, or by tlie. 2 
Fac. 7. confeſſion or proof of one witneſs, at afliſes, ſeſſions, ot _ 


leet, by diſtreſs or warrant from the court, or juſtice of pcace 

and if theperſon beunabled, the mayor, juſtice of peace, or court 

may ſet him in the ſtocks for four hours. But the offender mui! 

be convicted in ſix months. | COD | _ | 
By the ft. 7. Zac. 10. analehouſe-keeper convicted for ſuffering a, t 

tippling contrary to the f. 1. Fac. . ſhall be diſabled to keep 3! 

alehouſe for three years. | 
By the . 21 Jac. 3. the oath of an offender confeſſing, is fut- 


ficient proof to convict any other offender of an offence agaluilt BY th 
the ft. r Fac. . and 4 Fac. . | 8 ts ma 

An alehouſe-keeper, convicted of tippling in another ale- n the te 
houſe, ſhafl- be difabled for three years; upon conference and vie 


ot 


Aer, ( 


jus TI ES OH unc 


of the f. 4 Jac. 5 and 7 Fac. 10. Dalt. 28. (Edit. 1727. 


3 35˙ 
H. P. C. 147. Lide Dalt. 35. 


by flat. 30 G. 2. c. 24. keeper of public houſe ſuf- 
fering journeymen, labourers, ſervants or apprentices, to game 


in his premiſſes, forfeits 40s. for the firſt offence, and 107. for 
crery other.] 5 


Or, of any offence againſt the ft. 1 Fac. 9. 4 "Fac. 5. or 21 Fac. | 
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Br the A. 4 Fac. 5. and 21 Zac. 7. any convicted of drunken- (B. 28.) 
nes by view of any juſtice of peace, confeſſion, or oath of any i as 


vicnels, tho” the party confeſſing, at the atliſes, ſeiſions, or leet, 
or preſentment, &c. or before any juſtice of peace within fix 
months, forfeits for the firſt offence 5s. to the poor to be levied 
on warrant from the court of juſtice by diſtreſs, and 1f unable 
to pay, ſhall be committed to the ſtocks for ſix hours: for 
the ſecond offence ſhall be bound with two ſureties in a 
recognizance of 101. to be from thenceforth of good be- 
haviour. OY 3 


By the f. 7 Fac. 10. and 21 Jac. 7. an alehouſe - keeper 


convicted of drunkenneſs ſhall be diſabled ro keep an alehouſe 


for three years, 


By the F. 4 Fac. 5. a conſtable, c. neglecting his duty, 2 


forteits 10s, to the poor, to be levied on warrant from 
the mayor, juſtice of peace, or court where. the convic- 
lion is. | | | 


(B. 29.)  Barretry. _ 
So, by the /. 34 Ed. 3. 1. juſtices of peace ſhall have 


power to reſtrain rioters, and all other barrators, and to 


take, purſue, arreſt, and chaſtiſe them according to their 
offence, and to cauſe them to be impriſoned and puniſhed 
according to la. | - OR 
F:de Barretry, (C.) 

Baſtardy. 
As, to baſtardy, Vide Baſtard, (G. 1, 2, 3.) 

Bridges. 
az, to bridges, Vide Chimin, (B. 1, &C.) 


(B. 30.) Deceit. 


I the f. 21 Fac. 21. (which repeals former ſtatutes for 


n. 20.) 


ts matter) if an innholder make horle bread, a baker being In junhold- 

3 e town, or ſell not the ſame, and his oats, provender, hay, ers. 

2 "1Qtuals both for man and beaſt at reaſonable prices, the 

ers Of Peace in a county, or corporation, may hear and de- 
| termine, 
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(B. 3r.) 


in weights 


and mca- 
ſures. 


(B. 32.) 
In victual- 
lers- 


(B. 33.) 
Other 
frauds- 


Vid: Diſmess By the /t. 27 H. 8. 20. on requeſt of the ſpiritual judge 1 


XI. 4+) 
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termine, Sc. and for the firſt offence, the innholder ſhal! be fed 
tor the ſecond impriſoned for a month without bail; for th; 
third oe ſet in the pillory; and for the fourth forejudged af 
keeping an inn again. = Mg e 


Vide poſt, (B. go, 91, 92, 93.) 
Vide poſi, (B. 87, 88, 89.) 


Juſtices of peace may inquire of any thing done to the fraue 
or deceit of another. V 

As, if a man read a writing to an illiterate perſon, in oth: 
words than it was wrote, by which means he ſeals it. 1 $i, zu. 

If a man play with falſe dice. . 2 Re. 107. | 

[By /taz, 17 G. 2. c. 35. three juſtices of peace may ſet th: 
retail price of coals; and if the retailer refuſes to ſell « 
that price, they may impower officer to force entrance ints 
any place where ſuch coals are ſtored up, and to fel! then 
at that price.] 5 i 

[By /tat. 31 G. 2. c. 24. one juſtice may bind over a perſon 
accuſed of obtaining money by falſe pretences. | 

[ Whoever pawns, exchanges, or diſpoſes of goods withort 
owner's conſent, forfeits 20s. and on default may be committe! 
to hard labour for fourteen days, if not ſooner paid; if nw 
paid three days before expiration, to be whipt.] 

{Several regulations for pawnbrokers.] 


(B. 34.) Tithes neglected. 


a ſuit of tifhes, two juſtices. of peace (1 2.) may attach tht 
defendant and commit him without bail, 'till he find furety 
by recogniſauce to obey the proceedings, Sc. of the eccie.. 
aſtical court. „„ | | 
do by the /. 32 H. 8. 7. till he find ſurety by recogniſance tv 
obey the ſentence definitive, Sc. | 1 
By the ,. 5&8 V. z. b. (continued by the /f. 10 C110 
3. 15. till 1705) if any ſubſtract ſmall tithes, Ec. or compol. 
tion, not above the value of 40s. for twenty days after dematte 
unleſs in London, or town where ſettled by act of parſiane!' 
on complaint, within two years, in writing, to two juſtices 0! 
peace, neither intereſted in the tithes, nor patron, Ec. they m 
iummon in writing the party, and on appearance or default,“ 
tummons being proved by oath, may examine evidences, and 1 
writing under hand and ſeal determine the caute, and give coll 
not above 106. And on non-payment by ten days after notic 
may by warrant to conſtables, Sc. diſtrain for the money adjudy: 
ci, and if not paid in three days ſell, Sc. And if the party emo“: 
z:3t0 another county, Sc. may certify the judgment to — 
, - | - 
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ies of peace there, who ſhall levy, Ge. But the party grieved 


may appeal to the quarter ſeſſions, who ſhall finally determine, 
and if they atfirm may give what coſts they think fit, to be levied 
by diſtreſs and ſale, Sc. | 

And no writ, Sc. ſhall remove or ſuperſede, &c. unleſs the 
title of the tithes come in queſtion; but it the party inſiſts before 


the two juſtices on a preſcription, modus, c. in writing under 


his hand, and gives ſecurity to pay all coſts if the modus, &c. be 


tound againſt him, the juſtices ſhall make no judgment, or if 


a ſuit hath been for the ſame matter in the excheguer, or eccleſi- 
aſtical court. And the party ſhail inroll the judgment of the 
two juſtices at the quarter ſeſſions which ſhall be a bar, &c. to 


another ſuit: but if the complaint be frivolous, the juſtices may 


give coſts not above 10s. againſt the complainant. 8 

By the /. 7 & 8 V. 3. 34. if a quaker refuſe great or ſmall 
tithes or church rates, the two next juſtices of peace may con- 
vene him, examine the truth of the complaint, ſtate what is due 
not above 101. and by order under hand and ſeal appoint pay- 
ment, and on refuſal, &c. levy by warrant from any of the ſaid 


* 


juſtices by diſtreſs and ſale, Sc. unleſs he appeal, as he may, 


to the next quarter ſeſſions of the county or corporation, who 
ſhall finally determine, and if judgment continued, give coſts 
againſt the appellant, to be levied by diſtreſs and ſale, c. f 

[If the order does not ſpecify that the complaint was in zuriting, 


it will be quaſhed. Neæx v. Furneſs, H. 6 G. Str. 264.] 


It is not ſufficient ground to obtain a certiorari, on an order 
for quakers' tithes, or cuſtomary payments, that they alledge 
that the title is in queſtion, without ſhewing on what footing it 
is controverted ; eſpecially if it appears, that their lands always 


4Made per- 
petual, o l 
G. 6. 


paid, and that they bought them ſubject to ſuch payment. 


Rex v. Wakefield, 11. 31 C. 2. 1 B. M. 485. 


* 


(B. 35.) Extortion. 


do juſtices of peace have authority by their commiſſion to in- 


que of extortion, Vide Eætortion. 5 
4 ide Extortion, (D.) 
Jide Extortion, (E.) 


(B. 38.) Foreſtalling. 


by the /t. 5 & 6 Ed. 6. 14. juſtices of peace may inquire, &. 
of toreſtalling, regrating, and ingroſling againſt the ſtatute, at 
the quarter ſetuons, by preſentment, and examination of two wit- 
alles, Sc. and may award proceſs as on an indictment, N 

| eſtreat 


(B. 36) 
What fees 
are allowed. | 


(B. 37.) 


M hat uot. 
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able prices. 


FUSTICES OF es = 
eſtreat fines, Cc. and for the moiety of the informer awarg eie. 
bution by fieri facies or capias. „ 

By the /t. 31 Ed. 1. Raſt. a foreſtaller is declared to 1, 
depreſſor pauperum and a public enemy, who ſhall not be ſufferce 
in any town, but for the firſt offence ſhall be amerced and loſt ti 
goods bought, for the ad be ſet in the pillory, for the zd impri. 
toned and ranſomed, for the 4th abjure the realm. 3 7/4 109. 

By the /. 25 Ed. 3. 3. a foreſtaller, of victuals or merch. 
dize, coming by land, or water, ſhall forfeit the goods or 
value, and, it not reſponſible, ſuffer two years impriſonment, 
it convict at the ſuit of the party, a moiety to the king, and ; 
woiety to the party. LT | 
By the /t. 5 & 6 Ed. 6. 14. he that buys merchandize, victual, 
or other thing, cone by land or water, to a market, fair, or 
port to be ſold, or makes a bargain or promiſe for any thing ſo 
coming, or by meſſage or otherwiſe motions the enhancing the 
price, or diſſuades any coming from bringing ſuch things to 
market, fair, or port, is a foreſtaller: and being convict within 
two years after, fhall, for the firſt offence ſuffer two months in- 
prifonment without bail, and forfeit the value of the goods; for 
the 2d offence half a year's impriſonment, and double the value of 
the goods; for the zd offence be ſet in the pillory, loſe all hi 

goods, and be impritoned during the king's pleaſure. _ | 

By the /. 5 EI. 5. no ſtatute againſt foreſtalling ſhall extend 
to buying ſo much unſalted fiſh, or niud-fiſh, wine, oil, or ſalt 
by way of foreſtalling, as ſhall be brought in an Engl velk 


* 


into ſome port in this realm. | | 
Foreſtall is derived from fare, via, and /tall, impedimentun: 
and, by the common law, regrating and ingroſſing were compte. 
hended within foreſtallment. 3 Inf. 195. 3 
But it is no foreſtallment, to buy at Billing ſgate; for it 153 


market. K. Sho. 292. 


[Stat. 12 G. 3. c. 71. repeals 3 & 4 Ed. 6. 5 6 Ed. 6. 
3 Pl. G M. 5 Eliz. 15 C. 2. and part of 5 Ann. and all at 
mforcing them. Es. 5 | 


(B. 39.) Regrating. 


By the ,. 5 © 6 Ed. 6. 14. he that regrates, or gets into ki: 
poſſeſſion in any fair or market, any corn, wine, fiſh, butter, 
cheeſe, tallow, candles, ſheep, lambs, Sc. or dead victual broug|it 
there to be ſold, and ſells the ſame again in the ſame; or other tair 
or market within four miles, is a regrator, and being convict 
within two years aiter ſhall ſuffer, Ec. ut Forefaller ante, (B. 38. 

Provided, a ſubject dwelling within a mile of the main lea, 
may buy freſh or ſalted fiſh, and fell the ſame again at reaſon- 

And if any buy any. oxen, Sc. ſheep, lambs, calves, or goat? 
living, and ſell the ſame alive, without keeping them five weeks 


on his own grounds, he ſhall torfeit double the value of the _ 
s a motel! 


Us RAe en 


5 maiety to the king, a mojety to the proſecutor, &c. unleſs a 
| drover, licenſed by three juſtices of peace (1 2y.) who may 
buy cattle, and ſell them again in fairs or markets, at forty miles 


dlltance. | | ; | | 
v By the t. 5 El. 5. the ſtatutes againſt regrators ſhall not ex- 
red tend to buying out of any Z2g//; veſſel to much unſalted or mud- 
the ih, wine, oil, or ſalt by way of regrating, as ſhall be brought 
ri. to port 1a this realm. | | : | 5 4 
$ A regrator alias dicitur a chopper, or jobber. 3 It. 195. 
an. Arg. | Fa | | | RE 
K 5 | 75 8 
ut; | (B. 40.) Ingroſſing. 
da : 


By the /i. 5 & 6 Ed. 6. 14. he that gets into his hands by buy- (B. 4c-) 
als, ing or contract, (and not as tithes or letſee,) any corn, butter, What ſhall | 


or cuceſe, fiſh, or-other dead victual within the realm, with intent be. 
(0 t0 ſell again, is an ingroſſer. | 18 „ 
the Ingroiing was an offence and indictable by the common law. 
to 3 Inſt. 195, 196. TY Et N 
hin As, if a merchant, foreigner, or ſubject, buy victuals or 
im. merchandize within the realm in groſs, and fell them preſently in 
for the grols. R. by all the J. 3 Inſt. 1996. 
of An ingroſſer by the common law was comprehended under the 
his word foreftaller. 3 Inſt. 190. | 
And every enhancement of prices was an offence; for it 
end was guaſi a toreſtalment. 3 Iaſt. 196. $4 | 
{alt As, if a man had ſold corn in ſheafs. 3 Jul. 197. | 
fl! If by falſe rumours he enhances the prices. 3 fl. 196. 
| 50 a fiſh-monger, or any in trade, may be indicted for ingroit- 
um : ing, if he buys going to market, or by retail, to enhance the 
e. price. 1 . 1. ; . 
a Within the #. 5 &© 6 Ed. 6. 14. ſalt is a victual, and the in- 
15 2 rrofling puniſhable. K. 3 Int. 195. Cub. Cro. Car. 231. 
And every thing for the necetlory uſe of man, in eating and 

6. drinking. 3 Inf. 195. | | | 
0s An indictment for buying, ed intentione ad revendendum, is 


luthcient, and after verdict it thall not be intended of a revendition 
by retail. R. Cro. Car. 315. Jen. 320. 8 

And it need not ſay, that he had it not by demiſe, &c. for that 
ſiall be ſhewed on the other fide in evidence. A. Jon. 157. 


kis If the informer prays the forfeiture ad valorem of the thing in- 

tet, groſſed, without ſaying the ſum it is ſufficient. K. Jou. 157. 

gli And it is ſutficient, if he prays the moiety for himſelf, and de- 

fair mands nothing for the king. R. Jon. 157. „55 

ict 5 2 | 

8.) But it will not be ingroſſing by the common law, if a merchant (B. ar.) 
uh buys out of the realm, and unports and ſells in the groſs. R. What not. 
On- 3 Inſt. 196. | 


50, by the F. 13 Fl. 25. he hall not be an ingroſſer, who 
vors wine, oil, ſugar, currans, ſpice, or other foreign victuals. 


So, 


22 — 


— —— —U—ͤ—ĩ—— — —— — 
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( 42.) 
Unlawful 


ſports. 


Vide infra 2 & 3 PP 


JUSTICES OF PEACE, 


So, by the f. 5 & 6 Ed. 6. 14. he ſhall not be fn ingrof; 
if he buy barley or oats, and convert it into malt or oatmeal in 
his own houſe, and then ſell it. | 

Though he buy foreign oats. R. Hard. 231. | 

So, if he buy corn, with intent to convert it to meal, and then 
felt, Pers F. Ms. go8- | 

Or, to convert it to ſtarch. R. Bridg. 6. 

So, by the ſame ftatute of 5 & 6 Ed. 6. 14. if a fiſl-monger, 
butcher, poulterer, inn-holder, or victualler, buy what belong, 
to their trade or employ, to fell by retail. | 

Or if any buy ſalted or dried fiſh, herrings, or ſprats, and fel] 
at reaſonable prices. Vide 2 Bul. 249. | 

So, by theſame flatute, if any buy corn to ſeed his ground; but 
if he have of his own corn ſufficient to ſeed his ground and find 
his houſe for a year, and brings not to market as much as he 
bought, he ſhall forfeit double the value of what he bought, 

Or, if a badger, Sc. allowed by three juſtices, buy, corn, 
butter, cheeſe, or fiſh to be ſold within a month in a fair, or 
market, or to any perſon for proviſion of his houſe, or buying for 
the proviſion of a corporation, ſhip, or fort, Ec. it is no offence, 


without foreſtalling. 


And by the /. 5 El. 12. a badger, drover, &#c. muſt be, or 
have been married, be an houſeholder, thirty years old, and 
allowed in the quarter ſeſſions. | 
By the f. 15 Car. 2. 7. every perſon may buy corn in open 
market to lay up and ſel] again at theſe prices, viz. wheat 48. 
rve 32s. barley or malt 28s, buck-wheat 28s. oats 13s. 44. 
peaſe and beans 32s. per quarter, (not foreſtalling, nor ſelling 
again in the ſame market within three months.) 

So apples, plums, cherries, or other fruit are not victual, being 


more for pleaſure than neceſſity. R. & Af. in Error 3 Inft. 196. 
' Cro. Car. 231. e 


2 Cro. 214. 
Nor hops. Cre, Car. 231. 


(B. 42.) Game. 


By the common law, recreations by cards, dice, Sc. were no 
prohibited. 11 Co. 87.54. 

And therefore the king cannot prohibit the making of card, 
dice, Sc. 11 Co, 87. 6. Ds : 
And ſuchrecreations are not aiala in /e, for the king may licenſe 
them. 12 Co. 87. 6. = : | 

But by the g. 33 H. 8. 9. none ſhall keep a common houſe, 


or alley, for bowls, coyts, tennis, dice, cards, or other unlawful 
game, without a 2 Sc. on pain of 40s. for every daf. 
FWW. ER 
playing at bowls, out of Chrifmas, ſubjects every labourer i 
the penalty of this ſtatute, but does not make him an idle an- 
diſorderly perſon, under fe. 17 G. 2. c. 5. Corp. 36.“ 
And none ſhall haunt or play at ſuch houſes or games on pan 


of 6s. 84, for every time. 5 No 


three ; 
*If 


witho! 


times : 
q 404 C01, 
i" the | 


ly t] 


ee 
Up) a, ( 
Le of 


Jus TICES: ieee  -: ol 


Vo artificer, huſbandman, labourer, apprentice, journeyman, 


* mariner, fiſherman, or ſervant, ſhall play at ſuch games, unleis 
: ir Chriftmas in the maſter's houſe, or in his prefence by his licence, 
on pain of 205. for every time. ; Ss 
hen And uſtices of peace, mayor, Sc. ſhall ſearch once a month 
if need be) on pain of 40s. after ſuch houſes or games, and ſhall 
mpriton the keepers or haunters of them, till they find {ſurety by 
ger, recognizance not to do 10. ; 2 „„ 5 p [By the: 
ngs And by the //. 2 55 3 Ph. & N. . every placard, for keeping? 2 


bowling alley, dicing houſe, ar other unlawful game, ſhall be perſons 
ſel wit MO 3 = keeping 
paying at nine pins is an unlawful game within this ſtatute. pant 
TOM en | | ouſes, &c. 


but adm. 1 Sid. 247. = a 
ind do, keeping a cockpit. . | | — 
he do, by the . 10 C 11 N. z. 17 lotteries are common nu- there jo 


ſinces, which none ſhall keep on 500. nor play at, on 20. journey. 


Im, penalty. : | | \ = 5.4.5" - 
By the Y. 16 Car. 2. 7. if any win by coſenage at cards, dice, labourers, 


F 1:bles, tennis, bowls, ſkittles, ovel- board, cock-fighting, dog- — = 

ice, much, horſe-race, foot-race, or other game or paſtime, he torfeits and con- 
the treble value, a moiety to the king, a moiety to the loſer, if he victed by 

or vein fix months; otherwiſe to any who proſecutes in the courts juſtices of 


and of Mefminſter, &c. peace, ſhall 


So, by the /. g Anz. 14. after 1 May 1711. if any loſe at any Jnr args 


time or ſitting by play or betting to one or more perſons, in the ever 

8 | | | "© every 

485 whole, the fam or value of 101. and pay the ſame, he may in offence af- 

4d. three months next recover the money from the winner. — ferwards. 

ing If the parties play from Monday evening to Tue/day evening 101 
without any interruption, * for an hour or two, to dinner, 

ing this is all one fitting; for to loſe at one fitting, is to loſe in a 

0 courſe of play where the company never parts, though they may 


not actually be gaming the whole time. 2 Bl. Rep. 1326.“ 

*It 5 guineas be betted againſt 10, the party who wins the 
5 guineas cannot recover them, becauſe by this ſtatute the other 
could not have recovered the 10, and therefore there is no mutu- _ 
ality. 2 Bl, Rep. 506. 5 

And by 18 G. 2. c. 34. if any perſon ſhall win or Joc at play. 
not or by betting at any one time, the ſum or value of 20l. or within 
Pe the ſpace of 24 hours the ſum or value of 20. he ſhall be liable 
| % he indicted for ſuch offence, within 6 months either in the 
K. or at the affiſes; and being convicted ſhall be fined five 
mes the value of the ſum loſt or won, which (after ſuch charges 
iſe : the court ſhall judge reaſonable allowed thereout, to the pro- 
{1 lecutor and evidence) ſhall go to the poor. Fre the Statute.* 

(If defendant is convicted on 9 Am. c. 14. which gives five- 


nſec 


ay. "mes the value to a common intormer, the judgment is only, 
"i cen vi eft, and an action for the forfeiture muſt be brought 1 
* ne judgment. Rex v. Lookup, 7. 9 G. 2. Str. 1048.] | 9 

: by the . 16 Car. 2. 7. if any play at any of the ſaid games i 
ain e, or any other game, (not for ready money,) or bet on the [ 

«© of a player, and loſe above 1007. on tick at any one time, 1 
No a | ; | Ec. | 1 


—— 3 
— 
9 1 


” 
” 
K. 
. 


JP. 
ny 
ö f 
'" 
[_- 


o JUSTEICESC OF PEACE 


Sc. he ſhall not be bound to pay but all judgments, bonds, & 
for the ſame ſhall be void: and the winner mall forfeit — 


value of what he wins above 100. a moiety to the king, 2 w! 
my to him who will ſue by debt, information, Oc. and treble on 
colts. RE . . . 1 
I [Horſe-racing is gaming within Fat. 16 C. 2. c. 3. and money 
oon as a wager on it cannot be recovered. Goodburn v. Marl. 15 
X. 15 G. 2. Str. 1159. blaxton v. Pye, P. 6 G. z. 2 Wil 
7 | ; | (9 


It he loſe at the ſame meeting above 100). to ſeveral perſons | 
it will be within the ſtatute. R. 3 Keb. 671. R. Lat. 180. lt ws 
partners. 1 Sal. 345. ide infa. col 
5 If he loſe 8o/. and then agrees to play another time, when he 
* . _ loſes Bol. more; it ſhall be ſaid to be all loſt at one time and 
meeting. D. 5 Mod. 6. Dub. 2 Mod. 54. | 
If there be an agreement for four heats at an horſe-race, and 
the action is for two heats, which was under 1001. Per Halt, 
T. 8 V. 3. H, 1 Vent. 253. 2 Lev. 94. Shin. 673. 
If a bill be drawn for the money upon B. who accepts it, yet it | 
ſhall be void. 7. 8 V. 3. Jacob v. Huſſey, B. R. 1 Sail. 344. 
5s Mod: 175. WE | 5 8 
By the ff. 9 Aun. 14. all notes, bonds, judgments, mortgages, 
| Sc. where all or any part of the conſideration was for money won 
f | at cards, dice, tables, tennis, bowls, or other game, or by bett- 
ing, or lent to any when gaming or betting, ſhall be void. 
And the mortgage, c. ſhall enure for the ſole benefit of him, 
who would be intitled ta the lands after the death of the mortga- 
gor; and all conveyances to prevent the ſame ſhall be fraudulent 
and void. | 5 5 | | 
* And a bill in equity will lie to have the ſecurity delivered up, 
and money paid in part refunded. Kaud v. Shadwell, cited 
Barn.” Tit. Goming,* .  . s | 
[Money lent at play on a man's bare word may be recovered, 
for it is not within Hat. g Arn. c. 16. which has not the word 
contract. Barjeau v. Walmſley, H. 19 G. 2. Str. 1249.] ! 
A. gives a bill of exchange drawa by himſelf on himſelf, and 
accepted by himſelf, to B.; part of the conſideration is money loll 
at play, the reſt money lent at the time and place of play; b. 
cannot recover any thing on the bill of exchange, but he can re- 
ont cover the money lent on the contract, and ſhall have intereſt from 
the time the bill became, payable to the judgment. Robinſon Y: 
Bland, M. 1 G. 3. 2 B. M. 1077 ] Vide Dong. 741, (714) 
[If A. gives a note to B. for money by him oe advanced 
to A. to game with at dice, and B. indorſes it for a full confider- 
ation to C. who is ignorant that any of the money had been lent 
for gaming, yet C. cannot maintain action for it. And Lee Ch. 
J. faid the didlum of Holt C J. in Huſſey v. Jacob, was not the 
point adjudged, and. all the bar wondered at it. Bee. 
Bampten, T. 14 G. 2, Strange 1155.] - . | 
[Cricket is a game within 9 Aun. and a bond given as 4 colla- 
teral ſecurity for money won at it, is void. Feffreys v. U. alto, 
7. 21 O22 G. 2. 1 Will. 220.] | A foot 


JUSTICES QF PEACE. 


& WM (1 forrace is within for. 9 Al 4. 14. bur if 4. lays a wager 
6 2 xith B. that C. cannot run on a certain day four miles in twenty- 
by ne minutes and a half, and C. does run it, and the money is 


paid to &. it it is not laid that C. was. playing at a game called 
+ ſoot- race, ſuch wager is not betting within the ſtatute. 


— | L;nall v. Longbotham, M..30 G.2. 2 Will. 36.] PN „ 
Th *One perſon running alone againſt time, is a foot- race. 


(rep 281.“ „ 

But, if at play, a man makes a wager above 190). for a thing 
hich relates to the play, it is not within the ſtatute; for it is a 
cliateral matter; as, a wager, whether a caſt touch at back- 
zammon ought- to be removed. R. 5 Med. 6. 4 Mod. 409. 
; val. 344. Ofin. $72. | | „ 
bo, if a bill be for money at play, to the winner or order, and 
flat is afligned for a juſt debt, and accepted in the hand of the 
aliznee, it ſhall not be within the ſtatute, as to the aſſignee. 
per Holtin B. R. T. 8 M. z. Hef and Facob. 1 Sal. 344. 
R.2 Mad. 279, Vide Doug. 636, (614) contra. Pe 
do it is not within the ſtatute, if a man loſe 100). to one, and 
ifterwards 100/. to another; for it is a ſeveral contract. R. 
i Sal, 345- Vide ſupra. | | | | 
So, if he loſe 2000). in ready money, and afterwards 1001. 
more upon tick. R. 1 Sal. 345. R. 1 Sid. 394. E 
How the ff. 16 Car. 2. ſhall be pleaded in bar to a debt, 
. (Vide in Pleager, 2 G. 8.—2 V. 26.) To: 
B. R. may give leave to proſecutor to compaund a proſecu- 
tion for gaming. Anon. P. 19 G. 2. 1 Will. 130.] 8 
(By 12 G. 2. c. 28. J 1. perſons ſetting up, Oc. a private 
"ttery, forfeit 2007. one third to the informer, two thirds to 
tie poor of the pariſh, on conviction, on the oath of one wit- 
nels before one juſtice. ] 1 | 5 | 
(By J 2. the ſame for ace of hearts, pharaoh, baſſet and 
ard. And by 13 E. 2. c. 19. . g. to paſſage, and all 
zames with dice, except backgammon, S..] | : 


and 'By . 3. adventurers at them forfeit Sor. EE 

y loſt J. all ſales by ſuch devices void, and the lands 2 goods 
V B. farteited to whoever will ſue] * As to lotteries, vide the /. 
in re- . e. . 5 DRE LEES 

from The premium advanced on. inſurance of lottery tickets may 
ſon v recovered back, though the money won on the inſurance 
* annot, 2 Bl. Rep. 1073. 8 | | | 


[By 13 G. 2. c. 19. J. 1. po perſon ſhall ſtart any horſe at a 


(ider- wrle-race, unleſs his own property, on pain of forfeiture of ſuch 

\ lent worſe; nor more than one, on pain of forfeiting all but the firſt.] 

e Ch. Y . 2. no prize to be under gol. value; if any perſon ſtarts 
ot the hr lefs, 200]. penalty; if any perſon advertiſes a lefs-prize, 
er V 100ʃ. penalty : ; £4 i 8 


(857 H z. . year olds were to carry ten ſtone, ſix year olds 
.*ven ſtone, and ſeven year. olds twelve ſtone, on pain of 200!/. 
it this is repealed 18 C. 2. c. 34. F. 1.) tho' it is the moſt 
"aerial clauſe for the preſervation of the breed of horſes, 
an for the prevention of gaming. | 5 
Vol. IV. | Oo | - [By 


of lands or money chargeable therewith. | 


By. z. courts of equity are impowered to inforce their de. 


B. 43.) 
Shooting. 
Vid Leet, 
| L. 14+) 


other 5/. to make the match, is a match for gol. Biamead v. 


are extended to the game of rqulet, alias roly- poly, and a 


ö 
By , 4. the race muſt begin and end the ſame day.] 
IH 5. no match ſhall be for leſs than gol. unleſs run at N,.. 
* market, or Blackhambleton, on pain of 200/l.]J | * 
J. 6. penalties to be recovered in Vefminſter-Hall, or aſi 
half to the informer, half to the poor where the offence _ 
mitted; and in Somerſeiſbire to Bath hoſpital.] g 
V 7. entrance- money ſhall go to the ſecond beſt horſe) 
JS. this act does not extend to any prizes then iſſuing out 


[A horſe-race for 25. a fide play or pay tho” one gives the 
Gale, L. 9 G. 3. 4 B. M. 2432.] | ; 
[By flat. 18 G. 2. c. 34. the penalties of far. 12 C. 2. c. 2, 


prohibited games with cards or dice.] 


crees in ſuits brought on fat. g Ann. c. 14. (for diſcovery of 
money loſt at play) in the ſame manner as in other ſuits,] 

[By J 5. juſtices, &c. may ſummon witneſſes, who not at. 
tending, or refuſing to give evidence, or giving falſe evidence, 
forfeit 507. or ſuffer ſix months impriſonment. 

[By J. 7. privilege of parliament taken away in proſecutions 
for keeping gaming-houſe. ] | | | 

[By A 8 &S 9: perſons winning or loſing 10l. at one time, or, 
20. in twenty-four hours, are indictable, and liable to a fine of 
five times the value; but if they inform, and convict another, 
they are diſcharged. ] | . 

* By 25 G. 2. c. 30. any houſe, room, garden or other place 
kept for public dancing, muſic, or other entertainment of the 
like kind, in London or within 20 miles thereof, without licence, y 
according to that ſtatute (except Drury-Lane, Covent-Garden, and 1170 f 


Hay- Market T heatres, and other entertainments exerciſed by let. 4 

ters patent or licence of the crown or lord chamberlain) ſhall be 11 I 
deemed a diſorderly houſe or place, and the keeper thereof ſhal] tor- _ 
teit 1007. with full coſts to him who ſhall ſue (in fix months) in ys 
any of the courts at Wefmin/ter. And the perſon who ſhall appez Af , 

to act as maſter, or as having the management of ſuch diſorder 1 
houte, ſhall be deemed a keeper thereof. ide the ſt. at large. 1 x 

FE ; | SEG liear 
By the ff. 33 H. 8. 6. none ſhall uſe or keep an hand- gun, 00: * 
a yard long in the ſtock and barrel, or hagbut not three qua. ſanll b 
ters of a yard long, on pain of 101. | lot to 
None not having 100. per annum in his own or his wife“ es « 
right ſhall ſhoot in, keep, or carry charged any croſs- bon, bark o 
hand-gun, &c. unleſs to ſhoot at a butt or bank of earth, in ! By x 
place convenient, on pain of 10/. | : lind, 9 
None ſhall thoot within a quarter of a mile of a c) 
borough, or market town, on 10/. unleſs at a butt or bank. fer aan 
No ſervant, by command of his maſter, ſhall ſhoot at a der! By f 


or to be mended, it he have licence in writing ſo to do. 


or fowl on pain of 101. but may carry a gun for his maſter, "ae o. 


* 


JUSTICES OF PEACE. 

But none ſhall be puniſhed till twenty days paſt after procla- 
maker or ſelier of guns, nor inhabitants within five miles of the 
(za, twelve miles of Scotland or in the ifles of Jerſey, Guernſey, 


Aroleſea, Wight, or Man, nor the owner of a ſhip for trial or 
— necellary uſe of a gun. | 


Any, who hath 100/. per annum, may take away the croſs. 


2 how, from an offender to his own uſe, and a gun under due 
Out length, which he thall break, on pain of 4os. and keep to his 


own uſe. 


the And every one may carry an offender to a juſtice of peace, who 
45 may commit till pay ment of the 10/. a moiety to the king, a 
1 moiety to the iſt bringer of the offender to a juſtice of peace. 
7 And the ſeſſions of peace may hear and determine the offence, 
al and fine not leſs than 10/, on an indictment or information, at 
the ſuit of the king within a year, of the party within half a year 
G. ;fter the offence : and if the jury wilfully conceal may ſummon 
ry of :nother jury to inquire of the concealment, and if found fine the 
viſt jurors 205. a-plece. | | | 
1 Piſtols, daggs, ſtone-bows, Sc. are within the prohibition of 
925 this ſtatute. R. 5 Co. 71. 6. „ „ | 
3 The conviction upon it muſt be before the next juſtice of 
. peace. Semb. 1 Sand. 263. | > . IT 
It muſt be alledged certainly, that he had not 100. per annum 
G W :t the time of the offence. K. 3 Mod. 280. Pets: 
. He muſt be carried directly before the next juſtice. 4 Mod. 147. 
m But carrying a gun by a ſheriff or his miniſters, in the execu- 
ue bon of juſtice, is not prohibited by the ſtatute. R. 5 Co. 72. a. 
f de do having a gun in the houſe without uſing it, is not within 
| f the ſtatute. R. Sho. 48. 2 5 | 
* By the fl. 1 Fac. 27. any convicted before two juſtices on con- 
* feſſion or by two witneſſes, for killing with a gun, croſs-bow, 
bee . or ſhooting at any pheaſant, partridge, pigeon, hearn, duck, 
1 for teal, widgeon, grouſe, heathcock, more-game, or hare, ſhall be 


ks) in committed (till he pay 20s. to the poor of the pariſh for every 
peaſant, £7c.) for three months without bail, unleſs after one 


Ti month he give a recognizance of 20l. with 8 to two juſtices 
ha” 0 be returned to the quarter ſeſſions, not ta ſhoot at or kill, 
5 Ce. at ny time after: and the juſtices at quarter ſeſſions may 
Hear, F : | 
1; e Provided a perſon licenced at the quarter ſeſſions may Kill 
quel birds for hawks“ meat, ſo he give a regognizance of 207. 
_ wot to ſhoot at any game prohibited by this law, nor within boo 
Irs paces of any hearnery, nor 100 paces of a dove-touſe, nor in a 
-00": park or foreſt. | 
MF by the /. 3 Fac. 13. a perſon not having gol. per annum in 
tin nd, or 2091. in goods, or greener deer or conies of 4os. per 
1 num uſing a gun, bow, &c. to kill deer, Sc. any having 1007. 


* annum in land may take ſuch gun, Sc. to his own uſe. n 
 Bythe I. 22 & 2 3 Car. 2. 25. perſons not having an inheri- 

"ce of their own, or their wife's of 100l. per annum, or 150). 

Bu: = Oo 2 ED 


: | 0 


mation made of this ſtatute in that county; nor any gunſmith, 
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er annum in an eſtate for lives or years, above 9, or heir 

LT appa. 

ent of an eſquire or higher degree, or owner, or keeper of 2 

foreft, park, or warren ſtocked with deer or conies for neceſlir 

uſe, ſhall not keep or uſe any gun, bow, &c. And a lord of ; 

manor, not under an eſquire, may under hand and ſeal licenſe 1 

game-keeper, Who may within his manor ſeize any gun, boy 

&c. or with warrant of a juſtice of peace, may in day time ſearch 

and ſeize to the uſe of the lord any gun, bow, Sc. found in the 

houſe of a perſon not qualified. Jide po, (B. 46.) 

*In convictions on theſe ftatutes, much greater nicety is re. 
quired than in a declaration in order that the court may fee thi 
the offence is within the juriſdiction of the juſtice, and that he 
has purſued his authority. Cowp. 827.* i 

A a declaration, that the defendant uſed a gun being a 

engine, for the deſtruction of the game,” is ſufficient after ver. 
diet, though it might be bad on ſpecial demurrer. 1d. 825, b. 
But a conviction in the ſame terms is void unleſs it add that 
the defendant uſed it for the deſtruction of the game. Lay. 
683, (658) in the notes.“ | 
And in a conviction for killing game, the information muſt ne- 
gative every one of the qualifications mentioned in this ſtatute, 
Vang: 345 929 : 3 
Lord of a manor may appoint a gamekeeper with power to 
kill game, though he is neither a perſon qualified, nor a menid 
| ſervant of the lord; and ſuch gamekeeper has a right to carry 4 
gun any where, though out of the manor; and though he kill 
«ame, or ſports out of the manor, his gun cannot be taken from 
him; bur if he kills game out of the manor, he is liable to tie 
penalty. Feogers v. Carter, M. 9 G. 3. 2 Will. 387.] 
lord of 


9 a hundred or wapentake cannot grant a deputation 
to kill game. Doug. 28. | | Sr” : 

* An eſquire, or other perſon of higher degree, as ſuch, 1s 10 Ar 
qualified to kill game under this act, though the ſon or an eſquir 1 
or of another perſon of higher degree is. 1 Term 4iep. 44. 3 
And a doctor of one of the Scorch univerſities is not, to ti 7 y 
purpoſe, a perſon of higher degree. Id. ibid.“ i gh 

By the f. 4&9 5 W. & NM. 23. a perſon not qualified, ©. 
convict before juſtices of peace on ſearch by conſtable, Ec. ior ag 
keeping or uſing bows, or other inſtruments for deſtruction d 0 ron 
nh, fowl, or other game, ſhall pay not leſs than 5s. nor abo By g 
205. a moiety to the informer, a moiety to the poor, to be levied 6. of 
by diſtreſs and ſale, &c. And for want of diſtreſs, Cc. ſhall | 8 
tent to the houſe of correction, for no leſs than 10 Up * 85 
nor above a month. 755 * 

*By fe. 25 C. 3. c. 50. every pei ſon who Mall uſe any dog, 8. „ 
net, or engine for the taking or deſtruction of game (not acting® alice 
a gamekeeper) ſhall previouſly deliver in a paper or account "nn. 
writing, containing his name and place of abode, to the clerk 0l ny 
the peace of the county where he ſhall reſide, and annually tis ig 195 
out a certificate thereof, on which ſhall be charged a ſtamp du! 


and fale 


of two guineas. / ide the fe. at large, and fic 26 C. 3. c. 82.“ 20 


pf. 


tation 


18 not 
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. By the /t. I. 1. 3 Ed. 1. 1. none, without licence, ſhall fiſh (B. 44.) 
in another's vivary, (a place where fiſh are kept, 2 Inſt. 162.) on Fiſhing. 
in of impriſonment, ranfom, and double damages to the party, 
! he will tue, if not, the king fhall have the furt as againit the 
peace: and perſons indicted ſhall be attached, ed diſtrained jo 
appear within a month, then a fecond diſtringas to appear in ſix 
weeks, and on default flrall Be convict and fined. „ 
By the /. M. 1. 20. misfeaſors in fifh-ponds ſhall make good 
amends, Sc. | | „ | 
By theſe ſtatutes fiſhing in any fifſh-ponds, tho" no fiſh taken is 
puniſhed. 2 1n/t. 200. ns 
By the . W. 2. 13 Ed. 1. 47. and 13 R. 2. 19. none ſhall 
take ſalmon between 8th September and 11th November, nor young 
{mon with engines at mill pools between the middle of April 
ind 24th June, nor with nets or engines deſtroy the fry of tifh, 
on pain of having the nets burnt for the firſt offence, of impri- 
ſonment for a quarter of a year for the 2d, and of a whole year 
tor the 3d offence. 2 [n/t. 478. | ü 
the /t. 17 K. 2. 9. juſtices of peace fhall be confervators of 
the /t. JI, 2. 47. and 13 K. 2. . and may appoint under con- 
ſferrators, and at ſeſſions inquire of defaults, Sc. : 
By the t. 1 EI. 17. none ſhall take the young fry or ſpawn of 
fſu, nor kill pike under ten, ſalmon under fixteen, trout under 
eight, or barbe] under twelve inches fiſh, nor fiſh, unlefs for 
ſmelts. loaches, minnies, bulheads, gudgeons, or eels, but with 
an angle, or a net of a meaſh of two inches and half, on pain of 
10, of which juſtices of peace may inquire, if no preſentment 
in the Jeet within a year. Vide Leet, (L. 14.) IE, 
By the /t. 5 El. 21. juftices of peace may inquire of ſuch, who 
break heads of fiſh ponds, or fiſh in ſeveral ponds, &c. who flall 
pay treble damages, three months imprifoament and ſeven years 
good behaviour, unleſs the juſtices think fit to remit it on con- 
ton of the fault, or unleſs the party releaſe ſuch furety, 
By the /t. 3 Fac. 12. none ſhall erect a wear, c. in five miles 
of an haven, on pain of 10k. nor fiſh with a net of a lefs meaſh 
than three inches, or with a canvas net, to deſtroy the fry or 
tawn of ſea fiſh, on palin of forfeiting the net and 10s. to the 
poor and proſecutor, to be levied by diitrefs and fale, on warrant 
of one juſtice or more, rendering the overplus, c. 
By the f. 13 £9 14 Car. 2. ab. ing 


© 


| perſons flocking about boats, 
be of pilchard craft in Cornwall and Devon, who refuſe to de- 
prt being warned, on complaint to a juſtice of peace, ſhall for- 
it 5:. to the poor, or be ſet in the ſtocks five hours. | 
by the J. 22 & 23 Car. 3. 25. a perſon convict, by confeſſion 

r ond witneſs, within a month. after the offence, before any 
uſtice of peace, of taking fiſh in a river, pond, Sc. or aſſiſting 
vereto, withont conſent of the lord or owner, ſhall pay to the 
prt'y, not exceeding treble damage, and to the poor not exceed- 
"g 197, what the juſtice thinks meet, to be levied by diſtreſs 
vs ſale, Sc. And in default, to be committed not exceeding a. 

| 5 Wy | month, 


F J 
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month, unleſs he give bond with ſurety not above 10l. never tg * 

offend more. N 5 e a 
And the juſtice may deſtroy the nets, &c. taken: but the m vil 
may appeal to the ſeſhons which ſhall be final, unleſs the title h Pee 
the land, or fiſhery, be in queſtion. - ng 
By the ff. 4 & 5 IV. & M. 23. none ſhall keep any net, & the 


for taking fiſh, other than the owner or occupier of a river ot by ac 
fiſhery, or the maker or ſeller of ſuch nets for better ſale of then: By 
and the owner of. a river or fiſhery, or occupier, or any autho. veſſes 


rized by them, may ſeize to their own uſe nets, Oc. uſed, or in i * * 
the poſſeſſion of a perſon fiſhing, Sc. without conſent, Sc. an; 
any, authoriſed by warrant from a juſtice of peace, may ſearch HN 
houſes of ſuſpected perſons, and ſeize nets, Ec. to their own ut Lille 
or deſtroy them. Provided fiſhermen, and apprentices, may fi 


in navigable rivers with lawful nets, &c. | | B 
[By A. 5 G. 3. c. 14. perſons ſtealing fiſh from any river of * 
pond in a park or paddock fenced in and incloſed, or from a gar- n 
den, orchard or yard adjoining or belonging to a dwellling-houſ, noiet. 
or aiding or receiving, to be tranſported for ſeven years on con- ie: 
viction at gaol-delivery.] | c 4g 
[ For ſtealing fiſh in other incloſed ground, private property, _ 
forfeiture of 51. to the owner, or commitment for ſix months by 5 
one juſtice.] 5 | J 
A conviction on this act muſt ſhew that the fiſhing, Gr. wil ©! ro 
without conſent of the owner, and it muſt appear upon oath who . 
was the owner. 4 Bur. 2279.“ er 
[If a man is convicted o taking fiſh, without ſaying of another aon 


perſon, or in another perſon's pond; or without the conſent. of Wi ©"? ju 
c . 


pexch 


32 G. 2. 2 B. M. 679 | and fir 

[In rivers not navigable land owners have the right of fiſhing An 

on each ſide, commonly to the middle of the ſtream: in na. lic 

gable rivers, it is prima facie in the king, and is publick: but: By 
private perſon may have an excluſive right by grant or preſcry- at ſeſſ 

tion. Carter v. Murcot, H. 8 Geo. 3. 4 B. M. 2162.) eras 

| or 1wa 

(B. 45.) By Ch. de For. ꝙ H. 3. 13. every freeman ſhall have the ayries be pa) 
Fowling- of hawks in his own woods in the foreſt of the king. nn 
| hawks, By the fe. 34 Ed. 3. 22. he that finds an hawk, &c. ſhall bring juſtice 
it to the ſheriff, who ſhall make proclamation of it, and the by one 

owner proving it to be his, ſhall have it, paying the charge; ! Ane 

none challenge it in four months, the finder, if a gentleman, for life 
otherwiſe the ſheriff, ſhall have it: but if any conceal or take Te. ſe 
away an hawk, Sc. he ſhall ſuffer two years impriſonment, and (hall b 

pay the value of it. And by the ff. 37 Ed. 3. 19. ſtealing, of a Ani 

awk is felony. | | 3 : tot re 

By the f. 11 H. 7. 17. none ſhall take the eggs of a falcon 157 fo 

Sc. out of the neſt, be it on his own or — ground, 0 By 

in of impriſonment for a year and a day, and fine at the king feſion 

will; a moiety to the king, a'moiety to the owner of the grow tridge, 

where the eggs were taken, and to be determined by juſtices o þc con 
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yeaces gc. Nor ſhall any take or drive to other coverts to breed 
et to u, or kill any falcon, c. on pain of 101. a moiety to him that 


vill ſue, by action of debt, by examination before juſtices of 
pany „information or otherwiſe, and a moiety to the king. 
le By the ff. 23 EI. 10. none ſhall hawk where eared corn! is, 
&, without licence, on pain of 4or. to the owner, to be recovered 
| * 


by action, information, Nc. Vide Leet, (L. 14.) 


* By the G. 7 Fac. 11. any convict by confeſſion, or two wit- 
as neſſes before two juſtices of peace within ſix months, of hawking 
or in it 2 pheaſant or partridge, between the iſt Fuly and laſt of Au- 


'n uſe killed, to the poor. 
y fiſt 


A zu, ſhall be committed for one month without bail, unleſs he 
arc pay 40t. for hawking, and 20s. for every pheaſant and partridge | 


$67 


By the /. 11 H. 7. 15. none, of whatever degree, ſhall take (B. 46.) | 


er or pieaſants or partridges on the freehold of another, without his Pheaſants, | 
2 gr. licence, on pain of 10. a moiety to the owner of the land, My | 


houſe, moiety to the proſecutor by action of debt, or by bill or other- 


con. wiſe; nor the eggs of ſwans out of the neſt, on pain of impri- 
boment for a year and a day, and fine at the king's will, a moiety 
perußg to the king, a moiety to the owner of the ſwans. | | 


ths by By the ff. 23 El. 10. none ſhall in the night take a pheaſant, 


5 or partridge, on pain of 20s. for every pheaſant, and 10s. for 
vw every partradge, a moiety to the lord of the manor, a moiety to 

15 Wi the proſecutor, (or if either releaſe his moiety,) to the poor, by 

otter #100 Sc. And juſtices of peace at ſeſſions may hear, &c, and 

ent of ay juſtice bind the offender to ſeſſions : and if he pay not the 

„ M Penalty in ten days, ſhail be committed for a month without bail, 
; and find ſurety not to offend in two years. Vide Leet, (L. 14.) 


xſhiog And none ſhall hunt with a ſpaniel, where eared corn is, with- 


navi. out licence, on pain of 46s. to the owner. | | 
but 2 By theft. 1 Jac. 27. any convict by confeſſion, or two witneſſes 


eſcrip *' ſeſſions, or before two juſtices of peace, of taking, &c. any 


pheaſant, partridge, or houſe-dove, or eggs of pheaſant, . partridge 
or ſwan, ſhall be committed for three months without bail, 


commitment ſhall find two ſureties of -20/. by recognizance before a 
jultice not to offend more. (So, by the ft. 7 Fac. 11. if convict 
by one witneſs of taking a partridge, or pheaſant. ) 

And any not having 10l. per annum inheritance, 30/. per annum 
for life, or 20c/. in goods, or the ſon of an eſquire, &c. convict, 
Ge. for keeping a ſetting dog, or net for partridge, or pheaſant, 
ſhall be committed, Ec. unleſs he pay 40s. to the poor. 

And he who ſells, or buys to fell, any pheaſant, or partri 


200. for every pheaſant, and 10s. for every partridge. 
By the fl. 7 Fac. 11. any convict, within fix months, by con- 
eſion or two witneſſes before two juſtices, for hawking at a par- 


ces ai committed for one month without bail, unleſs he pay 40s. for 


Oo4 : every 


de pays 20s. for every fowl and egg ta the poor, or after a month's 


age, 
tot reared up in the houſe, or brought from beyond ſea, forfeits 


ridge, or pheaſant between the iſt July and laſt of Auguft, ſhall 


to the uſe of the lord, or deſtroy them. 


informer, a moiety to the poor, to be levied by diftreſs and ſale, 


/ 


-- 
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every hawking, and 207. for every pheaſant, and partridge killed, 


4; 

And a conſtable, by warrant of two juſtices, may ſearch houſc; Ca 
of perſons not qualified, and ſeize ſetting dogs, and nets: hy ot 
-perſons having a warren, or lords of a manor, or inheritance of cn 
40l. per annum, 80l. per annum for life, or goods of gool, wc. 55 
or their ſervants, may take pheaſants, or partridges on their ov P's! 
ground, between Michaelmas and Chriſmar. Fr!ki! 
By the /,. 22 & 23 Car. 2. 25. a lord of a manor, not und eo 
an eſquire, may under hand and ſeal authoriſe gamekeepers withn Men 
his royalty, who may ſeize ſetting dogs, nets, &c. for killing a þ 
pheaſants, partridges, or other game uſed within his manor by * 
any unqualified by this act, (ul ante, (B. 43.) for ſhooting,) ur ys 
by warrant of juſtice of peace may in the day-time ſearch houſes .“ 
of ſuſpe&ed perſons unqualified, and ſcize ſetting dogs, nets, Er . 


A manor is a royalty named by the ſtatute. ( Vide Lut. 1 506.) * 


So, an hundred with a leet. Semb. Lut. 1506. 


By the f. 9 Ann. 25. but one gamekeeper in one manor. 3 
By the /. 3 Geo. 1 1. one qualified, or a ſervant. = 


By the /½. 4& 5 V. & M. 23. a conſtable, by warrant of : 
juſtice of peace, may enter and ſearch houfes, c. of ſuſpected 
perſons unqualified : and if pheaſant, partridge, pidgton, fowl, 
or other game be found, may carry the offender to the juſtice of 
. ; and if he cannot ſatisfy the juſtice how he came by it, ot 
n a ſet time produce the ſeller, or prove the ſale, he ſhall pay for 
every fowl, not leſs than 55. nor more than 20s. a moiety to the 
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Sc. And if no diſtreſs fhall be committed to the houſe of cor- 


047 ,*; 4,520, 


roth December to 2oth Auguſt, nor grohſe from 10th Decent 
to 12th Hef on pain of from 20ʃ. to 100. for firſt, and from 
3ol, to zcl. for 1 
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Ned, v ro hunting in a foreſt, vide Chaſe, (H. 1, Oc.) 


4 


(B-4%03 :- 


By tur f. 13 K. 2. 13. he that hath not gos. per aunum lands; Hunting, 


ra ccrk that bath not 100. per annum revenue, ſhall not keep a 
but og to hunt, Or engines to take or deſtroy deer, <:c. on pain of 
er's Impritoament, which juitices of peace may determine. 


deer-ſtcals 


ing. 


a by the J. 19 H. 7. 11. none ſhail keep deer-hays or ouckitall, 

* lc tor his on park, Sc. on pain of 10d. per month; nor ue 
| king for deer in other park, Je. without licence, on pain of 

** of which juſtices of peace may inquire, and commit till 

ah furct) found tor payment of the ſorfeiture, the ioth whereof 

lug mal! go to tae JUICES. 5 * 5 

r by Br tlie 7. 5 LI. 21. and 3 Fac. 13. none ſhall kill or chaſe | 


ret in a park, or incioied ground, without licence, on pain of 
) Mi uche damages to be aſſeſſed by the juſtices, (or, by the /t. 7 
12 7a. 13. of lol. at election of the owner, ) three months 
„ priſoument, and ſurety tor good behaviour for ſeven years, 
„uch the owner, or juſtice, on confeſſion, may releaſe. 


06 And if any perſon not having 401. per annum, nor 200). in 
| rods, nor incioſed ground of 40s. per annum ſor deer, keep 
025, Sc. to kill deer, Sc. any having 100. per annum may take | 
| en for his own uie: Vide peſt, (B. 48.)t t{ Vide the 
of x do, by the /. 13 Car. 2. 10. any convict by confeſſion. of oneft.7 Jas, 13+] 
* wincſs before a5y juſtice of peace, being proſecuted within fix 
WI, 


a monchs (or by the /. ꝙ Geo. 22. in three years) of hunting, Sc. 
ice of erer, Se. in park, Sc. without confent, or of aiding, &.. for- 
it, of iets 200. A moicty to the owner, a moiety to the informer, to be 


u for eric by diſtreſs, Sc. and in default to be committed to the 
o the WWW ouſe of correction for fix months, or to gaol for a year, and 


| fale; Mind furcties, Sc. for another year. 
cor. and he who aids by his dogs, Sc. will be within the ſtatute, 
ere to Hough he be not preient. Per Fl FJ. Holt. cont. Sal. 542. 


luck do by the ff. 5. Geo. 15. he ſhall give bond of gol. to be of 


ict of Wood behaviour and not offend again. And a park-keeper, Sc. 


foul, Wconvict hall pay 501. 

By the J. 3 & 4 /. & M. 10. any convict, Sc. ut ſupra, being 
175 proccuted in twelve months (or three years by the A. 9 G. 22.) 
m it er hunting in any chaſe, park, Sc. ſhall forfeit 201. &.. 


tina it for wounding, taking, killing, 30“/. for every deer, 2 third 
„ not tothe informer, a third to the poor, a third to the owner to be 
] jevied, Sc. ut jupra by warraut of juſtices, c. And he may be 
! (hall MCctainedetill the return of the warrant not exceeding two days, 
ja it no diſtreſs, ſhall be impriſoned a year, and pilloried an 

1s, (0 our ſome market-day, in the next town. (And by the ,. 5 
, ot , £5. be ſhall be tranſported for ſeven years.) . 
Sf And by the ſame f. 3 & 4 WY, & M. 10. a conſtable by warrant 
fron “ Juitices of peace may enter and ſearch, (as in caſe of ſtolen 
my ode, houſes, of any ſuſpected, and apprehend the perſon, if he 
Fom kad veniſon, tkins, toils, who ſhall forteit zol. to be levied, &c. 

i! he cannot ſatrsfy the juſtice how he came by or bought them. 

A; Auch any convict by one witnefs of pulling down in the night, 


deen Sc. ot a park, chaſe, Te, fall be impriſoned three months. 


And 
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deer. The juſtice of peace ought to make the conviction for an 
offence againft theſe ſtatutes purſuant to the ſtatutes, 2 Sho, 40 


forfeits 3ol. ER. 1 Sal. 182. 2 Shs. 490. 


JUSTICES OF PEACE. 
And by the f. 5 Geo. 15. ſhall alſo pay the penalty of killing 


If feveral are convicted of the ſame offence, each of A 


If the party has not ſufficient diſtreſs, the juſtice ought to 
make an adjudication, and then determine, that he be com. 
mitted after two days tor the ſpace of ſix, or n months, 
R. Carth. 509. 

If the party be abſent, he ought to make a warrant to diftran: 
and if he has no diſtreſs, after two days a warrant tor commit. 
ment. K. Carth. 509. | 

If a glover has ſkins found upon him, and ſays, that 4. fold 
them to him; 4. may be convicted, unleſs he gives a good a 
count, Ec. R. 1 Sal. 383. | 

The conviction ought to fhew the offence to be ſtrictly withig 
the ſtatute, 1 Sal. 3758. 

That he had no lands, &c. (where that is a qualification re 
quired) at the time of the offence. R. 3 Mod. 280. 

It ought to ſhew the day of the fact. A. 1 Sal. 36g, ik liſtref 


5 Med. 447. Fide infra. by the 

Or, that he killed three deer between ſuch a day and ſuck i vitho1 
day. K. 1 Sal. 3 378. Carth. go2. word 
That the proſecution was commenced within twelve month Whitls 
though the conviction need not be within that time. 20 
1 Sal. 383. [If 

It ought to ſhew the ſummons and appearance, or def uto1 
Mod. Ca. 41. to the 


And it will be bad, if it ſhews a ſummons upon which hey [An 
peared Tue/day 3th April, which was impoſlible, for 7th com 
was Friday. R. "Med. Ca. 41. 1 Sal. 181. take ne 

But the conviction need not recite all the circumſtances Mee th 


large. R. 1 Sal. 369. was fu 
Fit ſays, has he unlawfully killed, it is ſufficient, withouliO/r'e/c 
ſhewing how. KR. 1 Fal. 378. Carth. 503. (It t 
That it was done in foreſld ufttatd; for that PST that it ir ba 
then uſed. N. 1 Sal. 377. 16.2. 
In loco in ambulacro claſiæ; for it imports that it was in t (Ir 
chaſe, R. 1 Sal. 383. it will! 
So it is not neceſſary to ſay contra pacem; for it is the ſuit e [In « 
N not of the king. R. 1 Sal 378. Carth. 503. that it 
to ſhew, whether convicted by evidence, or conſe!nonM:verred 


5 Med. 447. 

Nor to ſhew the oath. R. 1 Sel. 369. 

So a ſummons is not neceſſary, if the defendant appears. 
x Sal. 383. Carth. 501. 

So it is ſufficient to fay, quod convidtus eff, without addin 
quod forisfaciet, Oc. ſor that is only execution and cou 
quence. R. 1 Sal. 378, 383. 2 Med. Ca. 175. 

Nor is it neceſſary to ſhew the day of the fact, if it be with 
a year. 5 Med. 446, 447. Vide Sal. 36g. Vide ; ſupra. 


f 
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Nor the diſtribution of the penalty, viz. a third to the poor, 
ng Ec. R. 1 Fal. 383. ER” oy | 
Or an So a man is not within the ſtatutes if he hunts, Sc. where he 
90). claims a title. K. 1 Sal. 369. | 


them But that ſhall not be proved y affidavit, where he is convicted. 


1 Sal. 369. : 8 


It to It a conviction be affirmed in B. R. execution ſhall be there by 
com. Hari facias, fieri facias, or capias, 1 Sal. 369, 379. 

ths, And if the owuer die before execution, upon an affidavit and 
ſuggeſtion upon the roll, his executor ſhall have it. R. 
1 dal, 379. 


train; 
nmit- 
the ſherif, who may thereupon make ſale. R. 1 Sal. 379. 

But an attachment does not lie for non-payment of the 
penalty, R. 1 Sal. 369. | * We 

If a ſtatute ſays, a penalty ſhall be levied by diſtreſs, without 
more, it may be ſold. R. 2 Jon. 25. 1 Sal. 379. 

[May convict deer-ſtealer on ft. 3 & 4 . M. if ſummoned, 
tho' he doth not appear. Rex v. Simp/on, H. 3 G. Str. 44.] 

If the juſtice in the warrant to commit offenders for want of 
liſtreſs, on . 3 & 4 HW. & M. ſays, it hath been certifed to him 


I. ſold 
dd u. 


vithia 


on re 


without reciting the warrant of diſtreſs and the return, for the 
word certified imports it to be in a legal manner. Rex v. 
Whithck, H. 6 G. per Pratt C. J. and Forteſcue J. contra Eyre J]. 
Ur. 203. ö TR 1 
(If a is removed by certiorari and confirmed, the pro- 
{:cutor has his election to take execution by a levari, or to apply 
to the juſtice. bid. ] | | | 
And if the profecutor applies to the juſtice, the warrant of 
commitment need not ſet out the confirmation, for the court will 
take notice of their own records; and the ſtatute here does not 
give the juſtice a new juriſdiction, but only revives the old which 


Firteſcue J. contra Eyre J.] 

lt the defendant is convicted on the evidence of the informer, 
tis bad. Rex v. Tilly, T7. 6 C. Str. 613. Rex v. Stone, M. 
6.2. Ld. Raym. 1545. ] ö | 
| [If the conviction is only convidtus eft, without quod forisfaciat, 
a will be quaſned. Ve v. Hawks, H. 3 G. 2. Str. 858.] 


that it is a place where deer are uſually kept, and need not be 
ſc ſon WWM:verred that the purlicu was not the defendant's. Rex v. Calcutt, 
1. 1j C. 2. Str. 1119.) © | | 

oj A man may be convicted on his confeſſion to a witneſs, who 
'S, _ 15 before the juſtice. Rex v. Dore, M. 12 C. 2. 
andr. 301. Sy; 
He may be convicted on his confeſſion, tho” it does not ap- 
pear that he confeſſed killing the ſame deer which is mentioned in 


ſaying. 


The proceſs by levari, or fieri facias out of B. R. ſhall be to 


by the conſtable that there is not ſuthcient diſtreſs, it is good, 


was ſuſpended by the certiorari. bid. per Pratt C. J. and 


In conviction for killing deer in a purlieu, it cannot be averred 


ie intormation. bid, "fed for this ſeeins to amount to 


8. 


vw. 


1 


— 
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ſaying he may be convicted of the fact for which there is No in 


formation] 


arc repealed. } 


— 


{Every perſon witnout owner's conſent huntin 
to kill or aiding thereto, in a ſoreſt, 
deer are uſually kept, forfeits 20d. every perſon killing, wound. 
ing, taking or carrying away or aiding therein, zol. for each 
deer; if the keeper, double; econd offence whether the {an 
with the firſt or any other ajoreiaid offences, felony.] 

Juſtice to tranſmit conviction to 
by clerk of peace evidence. | 

{juſtice may grant ſearch-warrant, and if any part of deer, » 
any lip, nooie, toyle, fnare, or engine, for unlawful killing 
found and good account not given, penalty from 30l. to 10, 

[If the party cannot be convicted juſtice may ſummon every 
perſon through whoſe hands any part of deer has paſſed and who 
ever cannot give good account forfeits from 300. to 100. 

On oath of one witneſs that any perſon hath had any part of 
deer, and ſhall be reaſonebly ſuſpected to have come diſſioneſtlyo 
unlawfully thereby, he not giving good account, forfeits as betore,] 
{Perſon ſetting net, wire, flip; noote, toyle, or engine, forjei 
ſrom 10l. to zl. for every ſubſequen 

* [Pulling down pales or wall, 3o/.] 
7 fire-arms or ſw 


on carrying 


[If per 


or ſooner payment.] 


[Keepers may apprehend on the ſpot perſons h 
carry them before Faſtice. 1 * | 


0 


[By V. 16 G. 3. c. 30. the former acts relating to deer-ſtealing 


quarter ſetlion, copy firned 


nent offence from 20. to 100. 


ord, faff, or other offenſive 
weapon, ſhall come into any ground incloſed or not incloſed 
where deer are uſually kept, with intent to hunt, take, kill, o 
take away, the keeper may ſeize ſuch fire-arms, lips, and en- 
gines (ſword, ſtaff, or offenſive weapon omitted) as game-keepers 
of manors may; beating keeper or his aſſiſtant there in executio 
of office, or attempting to reſcue any perſon in lawful cuſtody 
of ſuch keeper or aſſiſtant, felony.] 
[On information on oath juſtice (except where 
ſpecially directed) may iſſue warrant, . where ſummons is d. 
reed, on proof of ſervice perſonally or at uſual abode, and, on 
non appearance,. to proceed by warrant. | | | 
[Penalties to be recovered before one juſtice on proof by 9th 
of one witneſs or confeſſion, half to the king to be paid for hi 
uſe into the hands of ſuch perſon as juſtice appoints, half to in. 
farmer, on non-payment (with charges) immediately on convice 
tion, diſtrefs, in default impriſonment in common gaol for one 
year or till ſooner payment, (except as excepted.) | _ 
[Offender may be kept in cuſtody three days for return of dif 
treſs warrant; or if it appears he has not ſufficient diſtreſs to 
commit immediately without diſtreſs warranr. | 
[Offenders for firit offence may give two ſureti 
ang charges in fix days (including day of convi 
payment to commit the party and ſureties for the 


N | gor attempting 
Dc. or incloſed ground where 


es to pay penalty 
ction) on non- 
time aforeſaid, 


unting, Ec. and 
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0 in [Offender in priſon for firſt offence on conſent of the proſecu- 
or and owner or keeper may be diſcharged by quarter. ſeſſion.] > 
[Offender diſcovering other offender o as he be convicted not 3 


lable. ; Y - ; 8275 1 g 
No certiorari unleſs offender bound with ſureties in 1007. to 


alin 4 


IPting | : it N 

— profecutor to pay in thirty days aſter conviction confirmed ar 
ound prcedendo granted, full coſts and damages to be aſcertained on his 

eta; and to the juſtice in 60). to proſecute certiorari with effect 


* and pay the forfeiture or ſurrender in thirty days, in default 

uſtice to proceed as if no'certiorari granted.] 1 
[Aſter conviction confirmed, and the rule of court delivered 
to the juſtice he may proceed as if procedendo granted. A 
[If no certiorari, perſon aggrieved may appeal to quarter ſeſſions, 
held twenty days atter conviction, giving fix days notice to pro- 
ſecutor, and recognizance to try appeal, Sc. at quarter ſeiſion 
ext after ten days from conviction, their determigation final.) 
[Perſons having paid the penalty, or impriſoned, may appeal 
on recognizance, without ſureties, penalty remaining in juſtices. 
lands or perſon in prifon. ] | To 5 
Procerdings not to be ſet aſide for want of ſo:m, but the 
appeal decided on the merits only. No certiorari.] 3 
[Proſecutions in twelve months.] 8 | : 
*By 28 G. 2. c. 19. if any perſon not having a right or legal 
licence, ſhall ſet fire. to, burn or deſtroy (or be aiding therein) 
fenſte e gols, furze, or fern in any foreſt or chaſe, without conſent 
icloſedMWo! the owner or perſon chiefly intruſted with the cuſtody of ſuch 
ill, 0 foreſt or chaſe, or of ſome part thereof, and being brought before 
nd en: juſtice ſhall be thereof convicted by confeſſion, Sc. he ſhall 
deeper orteit not exceeding 5. nor leſs than gos. half to the informer, 
cutio nd half to the poor, to be levied, S. Vide the Statute,*. : 


uſed By the J. 13 K. 2. 13. none (ut ante, ſhall keep dogs or nets (B. 48.) 
As tterrets to deſtroy conies, S. on pain of a year's impriſon- Conies. 
„ %, (ut ante, (B. 47.) for deer-ſtealing.) : E 77; 
* By the /. 3 Zac. 13, none ſhall kill conies in an incloſed 
Foun, without licence, Sc. on pain (at ante, for deer.) And 
| perſon having 100/l. per annum may ſeize the dog, ferret, net, 
C. kept to kill conies by a perſon not having gol. per aunum, 
provided not to extend to chaſing in day-tune. 1 8 
by the „. 22 & 23 Car. 2. 25. any convict, by conſeſſion or 
bc wituefs, within a month before a juſtice of peace, for chaf- 
is or taking any conies, in any ground, lawfully uſed for 
of dif ng: them though not incloſed, without authority, G.. 
refs on Pf treble damage, have impriſonment for three months, 
ad after till they find ſurety for good abearing. a 
Lenalt 8 any convict, Sc. for taking conies in the night on the 
n non- N er of a warren, & . unleſs the owner or occupier of the 
reſaid, BL. „dr employed by him, ſhall pay damage to the party as 
ie jultice thinks fit, and to the poor not exceeding 10s. and 
_ a non-payment fhall be committed to the houſe of correction 
Tanks a month. I 5 
Fender . berton who has a right of common may kill conies when 
A out of the war ren and Ceftruv. the common; but he can- 
| Tis | noc 


10ʃ. 


y mA 
for his 
to in- 
onvic- 
or one 
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_ ereate a multiplicity of actions. Cre. El. 548, Cr, Jac, 9g 


| (B. 49-) 
Hares, Oc. 


"JUSTICES OF PEACE. 
not have an action on the caſe againſt the lord, for that would 


Cro. Car. 388.* 
But if the lord has a right to put conies on the common, 2d 
by an exceſs in the number ſurcharges the common, and by th 
number of burrows made by the conies the commoner's cattle a 
evented from depaſturing the common; an action in ſych + 
caſe is the proper remedy, and the tenant may not of his ox 
accord fill up the burrows and remove the nuſance. 1 Bur, 252 
And a lord of a manor, Sc. may appoint a game keeper, why 
may ſeize dogs, ferrets, Sc. for taking conies, Ec. (ur ar 
B. 46.) for pheaſants. | 
[By A. 5 G. 3.c. 14. perſons entering in the night-time into 
warren, or ground uſed for keeping conies, (tho” not incloſed 
and killing conies, or aiding, may be tranſported for ſeven ye: 
or otherwiſe puniſhed at afſiſes.]J _ 
[This extends not to killing conies in the day time on the co; 
of Lincoly/lire.] | | | 


woiet) 


By the . 13 R. 2. 13. none not qualified, ut ante, (hall ker; 
a greyhound, hound, Sc. to deſtroy hares or other gentleman 
game, on pain of a year's impriſonment. 
By the f. 14 H. 8. 10. juſtices of peace at ſeſſions may in 
quire of thoſe who trace hares in the ſnow, who ſhall py 
6s, 8d. to the king. Jide Leet, (L. 14.) 
By the f. r Fac. 27. any convict, by confeſſion or two vit 
neſſes, before two juſtices of peace for taking hares by guns 


_ ſnares, tracing in ſnow, c. ſhall be committed for three monie, 


without bail, unleſs he pay to the poor 20s. for every hare, &. 
or in a month after commitment ſhall give ſurety of 20/. to tut 
jaſtices of peace not to offend more. bY | 
Norle ſhall ſell, or buy to ſell, any hare, on pain of 10: 
moiety to the proſecutor, a moiety to the poor. | 


And any not having 10/. per annum inheritance, 30l. per amn TP 

for life, 200). in 1 or the ſon of an eſquire, Sc. conv "Con 
Sc. for keeping a-greyhound, &c. to deſtroy hares, Cc. ſay” | 
be 3 Ec. unleſs he pay 405. to the poor. tool 


By the %. 22 & 23 Car. 2. 25. a lord of manor, &. mi 
appoint game-keepers, who may ſeize greyhounds, &c. uſed by 
perſon not qualified, (xt ante, (B. 43.) for ſhooting,) and nu) 


ſearch, (ut ante, (B. 46.) for pheaſants and partridges.) A 
And any convict, by confeſſion or one witneſs, in a mog likes 


may enter and ſearch houſes, &c, of ſuſpected perſons unquzl 


before any juſtice of peace for ſetting ſnares, &c. ſhall pay to l 
party what the juſtice thinks fit, — to the poor not above 10 
and for non-payment be conmitted not above a month to f 
houſe of correction. \ 


By the „. 40 5 V. A. 23. a conſtable by warrant, & [a 8 


tied, and if an hare, Sc. be found, may carry the offender to „ Fa 
juſtice of peace, and if he cannot ſatisfy the juſtice how he C infor 


by it, or produce the ſeller, or prove the ſale, or if, by the . } 


evidence, he be convicted of having or uſing a greyhound, fe * 
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Fr. or if the perſon produced. cannot give ſuch evidence to the 
19 . tice of his innocence, he ſhall pay (ut ante, (B. 46.) for 
healants. e 8 „ 

n, and „ & 5 V. & M. 23. does not alter the manner of 
dy th nvition for having a greyhound, &:c. which was preſcribed by 
tene /. 22 & 23 Car. 2. 25. and therefore the conviction ought 
ſuch oo be within a month, and by confeffion, or one witneſs. Per 
5 Or (ur. Trin. 2 Ann. B. . : | Pe 6 1 . 
252 By the „. 5 Ann. 14. (which confirms all the former ſtatutes in 
„ ee, and is made perpetual by the f. 9 Ann. 25.) if any, not 
2 walified, keep or uſe any greyhound, ſetting dog, Cc. to deſtroy 
; he game, and be conviCt by one or two witneſſes, before a juſtice 
into ff peace where the offence was committed, he ſhall forfeit 5. 
coca ety to the informer, a moiety to the poor, to be levied by 
yet liftreſs and ſale by warrant of ſuch juſtice ; or if no goods, to be 

nt to the houſe of correction for three months, and for any ſub- 
e ca cvent offence for four months. So 


do, if he be convicted by his confeſſion. Per 3 J. 2 Mod. Ca. 64. 

The conviction ſhall be quaſhed, if it does not ſhew, that the 
1] bee ny was not qualified. A. Mod. Ca. 40. | | 
eman Tho! it ſays, that he was perſona difſoluta. Mod. Ca. 40. 

If there be not proof, that the hare, c. was found upon him. 
nay n Ca. 57. | | | ES, 
ll A conviction for Lecping a gun, on flat. 5 Ann. c. 14. is ill, 

93 id mult be quaſhed. Rex v. Gardner, T. 11 C. 2. Str. 1098. 
v0 w. 255. | | 1 
gun [A gun is not neceſſarily to be taken to be an engine to kill 
mon Sn, and if on trover defendants juſtify, they muſt alledge and 
e, the uſe. Wing field v. Stratford, H. 25 G. 2. 1 Will. 315. 
tone ln a conviction on this ſtatute evidence that the defendant 
pt and uſed a gun to kill and deſtroy the game,” is ſufficient 
thout ſetting forth the evidence at length. 2 Term Rep. 18.“ 
[Hound is not within fat. 5 Ann. c. 14. Hooker v. Wilkes, HI. 
36.2. Str. 1126. £ Se 
(Convition for keeping greyhound and killing hares, quaſhed 
dot ſetting forth that defendant was not qualified, as he has 
„ e Se. The defendant appeared.) | 
ed by 3 for keeping a lurcher, good. Rex v. Filer, II. 8 G. 
6. | | 5 

my (May be on confeſſion. Rex v. Gage, H. 9 G. Str. 546.] 

moni che conviction ouly avers generally that defendant is not 
y toth fed, without averring that he has not the particular qualiſi- 
ve ens in the ſtatute, it is bad. Rex, v. Hill, H. 12 G. 2 1d. 
to u | 1418. 3 5 2 

{The conviction muſt ſet out the ſummons. Rex v. Hawler, 
nt, C. 2. B. K. H. 130.] | 3 
1nquzl 14 couviction is good which lays the offence to be done in a 
der to „ Vithout naming the pariſh and if the ville is extraparochial, 
he ca informer ſhall have the whole penalty. Rex. v. JWWyatt, P. 
1 . Raym. 1478.) | : 

Llerter ES | 


would 


- 


f 10s. 
ann 
-onvift 
oft bal 


art 
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ing to levy the ty by diſtreſs, an action for falſe 1mpriſon- 
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I the juſtice commits the perſon convicted without endeavour, 


ment lies. Hill v. Bateman, T. 12 G. Str. 710. 
If a game-keeper ſhoot an unqualitied perion's dog, whothers 


upon ſhoots the game keeper's, and behaves infolently, the jug ſl 
will direct very conſiderable damage. Per Hardwicke C. pech 
„ee, or b 
[A conviction on the 4 5 . & A. is good, without far; the | 
ing the party is a diſſolute perſon, or that he did anlawyfullly bur 
or that the juſtice was hen a juſtice. Kex v. Chipp, T. 126 
Str, 711.) | ] | 
[A clothĩier and alehouſe-keeper was found by jury tobe an in As 
ferior tradeſman, within 4 © 5, . M. Wickham v. Walt | 
J. 11 G. 2. Barnes 125.] JE 
[[A clothier was determined ſo to be by B. R. Bet x 
Thalbois, P. 9 W. 3. It is ſaid Holt C. J. held every tradeinz As 
not qualified to be an inferior tradeſman. So thought hathy og 
J. and Clive J. contra Willes C. J. and Noel J. Banton v. Ming , 
JJ 2 #3 520.]: . | | 
{Indiftment does not lie for killing hares. Rex v. Tounig 
I. 12 C. 2. 302.] 8 5 a 
[By g. 26 G. 2. c. 2. actions for the recovery of any penal by 
may be brought before the end of the ſecond term atter th 1 v 
oifence.] | | 5 _ 
[By A. 28 G. 2. c. 12, every perſon, qualified or not, wh 111 
offers to ſale game is liable to the penalties on higlers, Oc. offer " 
ing to fale, by 5 Ann. c. 14. And game found in the poſſeths 4 
of poulterer, Ec. is deemed expoſing to fale.]J -— "  _- 45 
[By . 10 G. 3. c. 18. perſon ſtealing any dog, or receiving 1 | 
knowing it to be ſtolen, convicted before two juſtices forfeits ft | wg 
3ol. to 20l, or impriſonment from twelve to fix months, 2 an 
tor ſecond offence from Fol. to 307. or from eighteen to twel 
months impriſonment, and whipping. ]) | = Juſt 
[Juſtices may grant ſearch-warrant, and if dog or dog m 
found, to reſtore it, the party knowing it ſtolen, or the ſkin to wen, 
the ſkin of a dog ſtolen, ſubject to ſame penalties: appeal fin md by 
and no ce tiorari. ] . | | by the 
[By fat. 13 C. 3. c. 80. perſon killing hare, pheaſant, &. dy the 
viing gun, dog, engine, c. to kill or take, between ſeven and lc 
night and fix in the morning, from 12th Oober to 12th Felony Ye 
and between nine at night and four in the morning, from 12! forfeit 
February to 12th October, convicted before one juſtice, forſeit qi P*rion 
firſt offence from 20. to 10/. and for ſecond from zol. to 2 or two 
and coſts, or for want of diſtreſs ſhall be committed for tan bail, 
months; and for offence after ſecond conviction, ſhall br c 
mitted till quarter ſeſſion, or give ſurcty to appear to ingictmen By t 
and if convicted, forfeits 5ol. and coſts, or for want of diſtri vi 
committed from twelve to fix months, and publickly whipt. f tem 
torfeiture to informer, half to poor. Wy unleſs, 
Killing or uſing engine on Sunday or Ariſinas Day, liabe bl nig 
Hr penalty } * | 14. for 


7 uh 


Vat 
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juſtice where offence committed may grant warrant, to be 
avour- :"dorſed by juſtice in another county where offender lives, 
— and the offender thereby be brought before the firſt juſtice, or 
u;freſs made. Appeal, no rertiorariJ 

[By the f. 8 C. 19. a plaintiff may proceed to recover a 
-uniary penalty, by a conviction before a juſtice of peace, 
« by ation of debt, Sc. with double coſts, before the end of 


ther 
Judge 
ut lap. the next tertn after the offence.] 
burt 5 


5 . Highway. 
an in As to highway, Vide Chi min. . 
Valle | . 
| Hue and Cry. 
nnet Y 8 
keine As to hue and cry, Vide Hundred; (C. t, xc.) Pleaakr, (2 8. 
L l, &.) | 
Ming 


1 | (B. 50.) Labourers. | 
unit . | 5 
By the f. 5 EI. 4. in hay or harveſt- time, aiiy juſtice of peace, (B. 50. 
amp er conſtable on requeſt, Sc. may cauſe all artificers, meet. — 
* labour, to ſerve by the day for —_— or inning of eorn orcempellable 
„ oi and on refuſal complained of to the conſtable, Ge. he y. 2 . 
' BY £4] ſet him in the ſtocks for two days and a night, and for drentices 
„ea veglect himſelf ſhall loſe 40s. . Loft, (. 
a Perſons accuſtomed to go into other ſhires for harveſt-work, 53, &c.)— 
and having none in their own town or county, may ſtill do ſo, Servants, 
if not retained in ſervice, and having a teſtimonial from a juſ-P 4 
tice of peace or ma for which they ſhall give but ont 58, Ges) 
01 peace 1ayor, i u they giv: one penny 


ing 

tsfr 

hs, 2 

tuen 6 . 05 5 

| Juſtices of peace, or mayor by the „. 5 El. 4. at £after ſeſſions, (B. 519 

og! Ec, may appoint wages of all labourers, artificers, and work - For what 

in to men, by the day, werk, month, or year, with meat or without, wages. 

al fins md by the great, for mowin g, reaping, threſhing, ditching, Ge. | 

by the rod, toot, c. and certify the fame into chancery, &c. or, 

Che . 1 Fac. 6. cauſe the fame ingroſſed under their hands 

even aud [cls to be proclaimed, Sc. and if any give more w on 

una <0 tion before the ſaid juſtices of peace or head officers he ſhall 

m u forfeit / and be impriſoned ten days without bail: and any 

feits f Pr ſon taking more wages, on conviction before the faid juſtices 

. to eto of them, ſhall be impriſoned twenty-one days without 

x cho bail. And every promiſe, gift, Sc. contrary is voi _— . 
co | 6 | 

ou By the f.-5 El. 4. all labourers hired by the day or week, (B. 52.) 

ait drt the midſt of Afarch and Seprember, ſhall continue at work Miſde- 

t. e from five in the morning till between ſeven and eight at night, meanor- 

-able Unleſs two hours and an half for meals; and from ſpring of day 

1A. F night betwixt the midſt of September and March, on pain of 

A 0 14 for every hour abſent. | 

Jute Vel. , 


- 


Pp - And | * 
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And none, retained for any work in the great, ſhall 


without finiſhing it, unleſs for non-payment of hi | ul 
ſervice of the queen, with licence of the maſter, e « 
lawful cauſe, on pain of impriſonment for a month, wakes le 
bail, and forfeiture of 5/. to be recovered by acti hi 
: : IR y action of debt 
in the king's courts of record. . N ol 
And if a labourer maliciouſly make an aſſault or afra dn tk 
his maſter, miſtreſs, or dame, or other who hath the charge or e 
coverſight of him, on conviction before two juſtices of peace, or nc 
mayor, Ec. by confeſſion or two witneſſes, he fall ſuffer int. {iſ 
ſonment fora year, or leſs, at the diſcretion of the ſaid juſtice or en 
mayor and two others of the corporation: and, if the offence re. ap 
qurie, ſhall receive ſuch other open puniſhment, as the juſtice af m 
peace at the quarter ſeſſions, or the mayor and four of the col. wt 
poration, ſhall think meet, ſo as not to extend to life or limb. th 
[By 20 G. 2. c. 19. one juſtice may hear maſter's complaint * 
of miſdemeanors, miſcarriage or ill behaviour of yearly ſerrat be 
in huſbandry, or any artificer, handicraft, miner, collier, keel. boa 
man, pitman, glaſsman, potter, or other labourer, and punill ti, 
by commitment to hard labour, not. exceeding a month, or | 
by abating wages or by diſcharge from ſervice; and ſo to he ap] 
ſervant's complaint, and diſcharge him gratis.) {er 
[Appeal lies to quarter ſeſſions, which determines finally Jet 
with coſts to 40s. and no certiorari lies.“ ; SY 
[By F. 31 G. 2. c. 11. this act is extended to ſervants it to 
huſbandry for any time leſs than a year.] ä . apf 
i Ay” | : [ 
(B. 53.) Apprentices. | 2 
So juſtices of peace have juriſdiction by ſeveral ſtatutes to wa 
the good order, or regulation of apprentices. 82 8 
By the f. 5 El. 4. juſtices of peace, and mayor, Oc. ſhail m l 
yearly between Michaclmas and Chriſtmas, and between Loyd ſelf 
and Midſummer to inquire of and execute all articles of that ſaute 8 
And ſhall have 5s. per diem a- piece for every day (not exceeding 8 
three days at a time) whereon they ſhall meet for ſuch purpob and 
to be paid out of the forfeitures, c. in ſuch manner 4 den 
quarter ſeſſions: and two juſtices of peace, (1 Quer) and mayor mal 
Ec. may hear and determine all offences, &c. by indictment, &. d 
at the ſeſſions and award execution and eftreat fines, &. 6. 
moiety whereof ſhall go to the queen and a moiety to the pro 4 
ſecutor; but, in a corporation, ſhall go to the corporation, i ks 
be levied by a perſon appointed by the mayor, c. in ſuch mat rem 
ner as any fines, Qc. granted to them by charter. | hy 
Though the ſtatute gives the forfeitures in a borough to!" 2 
corporation, yet that ſhall be intended only of the king's more! Wy 
and not the moiety of the informer. Dub, Mo. 886. His. 10 uſt 


R. Cro. Car. 316. ; 


4 
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char | By the ft. 5 EI. 4. every houſeholder twenty-four years of age, (B. 54.) 
ug an art, miſtery or manual occupation in a city, or town Who may 


= corporate, may take as apprentice by indenture for ſeven years at take them- 
* leaſt, as in the city of London, the ſon of a free- man, not uſing 


* hutbandry, nor being a labourer, but dwelling in the ſame or 
other city or corporation, ſo as his time expire not till his age of 
twenty-four years; and in a market town may take apprentice, - 


* Ec. the child of an artificer in the ſame or other market town, 
ce Or not uſing huſbandry, nor being a labourer. 

mpri | Provided, a merchant, mercer, draper, goldſmith, ironmonger, 
e embroiderer, or clothier in a city or corporation, ſhall not take an 
ee re apprentice (unleſs his own ſon) whoſe parent has not 4os. per 
ice of «mum inheritance, or freehold; nor in a market town, Sc. 
* whole parent hath not 31. per annum, Sc. to be certified under 
=Y the hands and ſeals of three juſtices of peace where the eſtate lies, 
plain to the head officer of the city, corporation or market town, to 
— be inrolled, Ec. but twenty-ſix, viz. a ſmith, wheelwright, plough- 


keel. wright, millwright, carpenter, Cc. may take an apprentice, tho“ 
the parent hath no lands. | | 


o_ An houſholder uſing half a plowland in tillage, may take 
** apprentice any, above ten and under eighteen years old, to 
{zrve in huſbandry till the age of twenty-four, or twenty-one 
:nally vears at leaſt. | | | ! . 
7 And every contract, Sc. to take an apprentice contrary 
ats it to this act, is void, and he who takes, forfeits for every 


apprentice 10. „„ 
By the /ame flatute, a clothmaker, fuller, ſnereman, weaver, 
| taylor, or ſhoemaker, having three apprentices, thall keep one 
'2urneyman, and for every other apprentice, another journeyman, 


en pain of 107, 


By the common law, after his full age, a man may bind him- (B. 55.) 
ſelf apprentice. 1 | 8 . Na m 
So he may be bound by his parent before. * 0 —_— 
So, by the cuſtom of London, an infant, after his age of fourteen By the pa- 
and before twenty one, may bind himſelf to be W e by in- rent, C.. 
denture to a freeman of London. Yide 21 Ed. 4. b. a. if he be not 
married. 2 Kol. 305. Vide Cro. El. 653. e $ra' 
f So, by cuſtom, in other cities, boroughs, Cc. 9 H. 
8. a. | | = 
And by the cuſtom of London, he ſhall be bound by his 1 
covenant to ſerve for ſeven years, and the maſter ſhall have ſuch | | 
remedy as if he was of full age; and therefore, the maſter ſhall 
have convenant if he depart from his ſervice. R. 1 Mod. 271. 
Semb, Mo. 125. Vide 2 Keb. 687. * > 3. 
So the maiter may give him correction, or bring him before a 
ſuſtice of peace. Vide 21 Ed. 4. b. a. 1 Mod. 271. | 
. Andit 1s ſuttficient to ſay, that by the cuſtom he ſhall have 
3% remedi um, Sc. without ſaying expreisly that he ſliall have 
convenant. R. 1 Mod. 271. 8 | 


— Ins Mn — — — — 
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80 now, by the ,. 5 El. 4. an apprentice bound under the age of 
21 yeats to ſerve, ſhall be obliged as if of full age. 


And covenant lies, for not ſerving. Adm. Hut. 63. N. cn, 
Cro. Car. 199. Vile infra. 


So covenant lies by the cuſtom of London, ' though the is 
denture be not inrolled purſuant to the cuſtom. K. 2 Rol. 30x. 


Pal. 361. | 


But by the common law, without ſpecial cuſtom, an infant 
cannot bind himſelf to be an apprentice. K. 21 Ed. 4, 6. 4. U. 
2 Cro. 494. | | gh | 

So, though bound by a cuſtom, covenant does not lie upon a 
collateral covenant, though uſual in an indenture of apprenticeſhip: 

us, that he ſhall not uſe unlawful games, imbezil the goods of his 
| maſter, c. R per 2 F. Winch. cont. Hutt. 63, 64. Win. Re. 64 

So covenant does not lie for not ſerving, where an in- 
fant binds himſelf, ſince the ff. 5 El. 4. R. Cro. Car. 179. 
Vide ſupra. | | 

If the appfentice marry, it is a breach of the covenant, but he 
ſhall not be diſcarded. 2 Ver. 492. „ 

So, by the cuſtom of London if the indenture be not inrolled 
within a year, upon a petition in French to the mayor and aldes- 
men, and a ſcire factas __ the maſter, if the omiſſion of in- 
rollment was not by default of the apprentice, (for it ſhall not be 
mrolled if the apprentice. does not. appear in perſon,) the appren- 


tice ſhall be diſcharged, and may ſerve another maſter. R. Pal. 


361. 2 Kol. 305. „„ Fu 
None ſhall be bound apprentice, or diſcharged without deed, 
1 Sal. 68. 25 | | + | 
And the deed ought to be inrolled. 2 Yer. 492. 64. 
Nor can he be aſſigned but by cuſtom. 1 Sal. 68. 
[An apprentice is not bound to ſerve the executor of the maſter, 


Baxter v. Burfield, P. 20 G. 2. Str.1266.] 


* But, if he continue, with his own conſent, and that of 
all other parties, it is a continuation of the apprenticeſnip. 


Doug. 70, 71. | FS 
So an apprentice to a waterman, which is a voluntary ſociety, 18 


| tot within the cuſtom of Londen, and cannot be bound under age. 


R. Mod. Ca. 69. 858 . | 

By the /. 5 El. 4. if any, required to ſerve in huſbandry, 
or other art, refuſe, on complaint to a juſtice of peace, or mayor, 
c. he may fend for him, and if he find him meet for that 


art, may commit him till he will be bound as an apprentice. 
| Provided, none above twentywone years of age be compelled to 
» mW - : 


be bound. : 

T 2 FEW | | F * | | 
When a mat. ſhall not uſe a trade, unleſs he was an apprentice for 

ſeren years, Vide in Trade, (D. 5, &c.) | 


_ By the . 43 FI. 2. the churchwardens and overſcers with 2 
p 


out 


aſſent of twe juſlices of peace (1 Qu.) may raiſe a ſlock to 


By 
child 


rie e 0 


out poor children ap rentices, and may bind ſuch children where they 
ſce convenient, till ſuch man child be twenty-four years old, ſuch 
vaman child twenty-one years, or till her marriage. 5 

A pariſh indenture of apprenticeſhip aſſented to, by two juſtices 
ſqarately, is void. 3 Term Rep. 380.* 1 

* If, in the cloſe of the indenture it be ſaid that the maſter, at 
me end of the term, ſhall give the apprentice two ſuits of cloatlis, 
this is ill; for the juſtices can only order him a maintenance as 
an apprentice ; they cannot order him any thing after the tem | 
is ended. Foley 205. 1 Sefe C. 48,* | a | 1 

* As to the employment of money given to bind out pgor aps, 
prentices ; vid. 7 Fac. 1. c. 3. „ „ 
* And the juſtices of peace ſhall compel the maſter to receive an 
ag apprentice in huſbandry, though not in trade. Per 3 J. Toll coul. 
% Carth. 94. R. 1 Sid. 99. | | | 

t (Vide Sal. 67.) Es Upon 
he * And a perſon, occupying lands within a pariſh, is compellableth</ 5 E.. 
to receive a pariſh apprentice, though he do not reſide witbin“ | 

that pariſh. 3 Term Rep. 107. vid. Bott. 389. Le. 79, which 
ſeems contra.“ | . 


in. So, though it be enacted by 20 G. 3. c. 36, relative ta the 
de binding of poor apprentices within particular incorporated diſ- 
en. nicts, that no perſon ſhall be bound to receive any ſuch ap- 
al. prentice, unleſs he be an inhabitant and occupier in the pariſh where 
| uch child lives, it is not neceſſary that the maſter ſhould actually 
ed. relide in the pariſh; if he be an occupier there it is ſuffibient; 
| 1 and occupier are to this purpoſe ſynonymous terms. 
. 8 | 
By the ft. 3 Car. 4. all to whom the overſeers ſhall bind any 
ker, children apprentices, may regeive and keep them as ſuch, and were 
compelſable to receive them. Per 3 J. I Lev. 84.. 3 Mad. 270. 
| of N. 1 Sal. 67. Sbo.g7. . | | 
hip. y the f. 8 g W. 3. 30. any perſon to whom a poor child 
i | appointed to be bound, purſuant to the /,. 43. El. 2. refuſing 
1 to receive and provide for it, and execute a counterpart of the 
age- jadenture, ſhall on conviction before two juſtices of peace by 
: cath of one churchwarden, or overſeer, forfeit 10/. to be levied by 
dry, Uiſtreſs and ſale, Ec, to the uſe of the poor: ſaying an appeal to 
yor, the next quarter ſeſſions. | ; NE 
that | If the ſeſſions upan appeal difalloaw the order, hecauſe the maſter. 
LICE. a merchant ; it will be good: for they are the judges who are 
| to propec. K. Sal. 491. vid. acc. Bott 389. La 79. ; 


A poor child may be bound by the pariſh-officers to a perſon re- 
icing in another pariſh. Rex v. It. Margaret's; Lincoln, H. 13 CG. 
for P & | 3 
10 . 226.] | | | 
By H. 18 G, 3. c. 47. boys ſhall be bound apprentices by the 
* only till twenty-ane years of age.] | Dn, _ 
the fs to binding poor apprentices to the ſea ſervice, wid. 2 9.3 | 
it Ari. . 6 20 5 
p 5. 12 C. 2. c. 17, | 
out | P BD. | Dy 
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(B. 57.) By theft. 5 El. 4. if the maſter miſuſe, or give cauſe of on, 
_ or Plaint to the apprentice, or he do not his duty to bis maſter, 2 
diſcharged, Juſtice of peace, or mayor may take order between them as equity 

requires: and if, for want of conformity in the . maſter, the 
Juſtice of peace or mayor cannot compound the matter, he may 
bind the maſter to the next quarter ſeſſions of the county or como- 
ration, where, if they think meet, four juſtices of peace, (1 Nu. 
or mayor with three of his brethren, may under hand and ſeal to 
be inrolled, c. declare the apprentice diſcharged, and the 
cauſe thereof: and if fault be in the apprentice, ſuch juſtices 
or mayor with his aſſiſtance, may order ſuch correction as they, 
think meet. | p = 
Though the ſtatute ſays 4 or want of conformily in the maſler, G, 
yet the juſtices at quarter ſeſſions may diſcharge an apprentice upon 
his complaint, as well as upon complaint of the maiter, R. 1 Sand. 
315. 1 Sal. 67. . 8 ; 
And the parties may come originally to the ſeſſions, with. 
out coming firſt to a juſtice of peace, or mayor. Dub. 1 
Saund. 316. Per 2 J. Holt cont. 1 Sal. 67. A. Sal. 68. 491. 
Carth. 198. cont. 3 : | 
|  [Seſfions have original juriſdiction to diſcharge apprentices 
= v. Davie, T. 12 G. Str. 704. Rex v. Heaſeman, B. A. 
. ] . | . . a : : MF 
It muſt appear on an original order of ſeſſions to diſcharge an 
apprentice, that the maſter was preſent, or ſummoned. Rex v. Ea 
mar, 28. &- Sr. 101% &-& 201-1], ::-: 
[Ufing him unkindly, and refuſing to provide for and enter 
tain him, is not ſufficient ground, there is a power to oblige the 
maſter to entertain him; and uſing unkindly is too looſe. [hd.) 
[Cannot diſcharge the maſter Fom his apprentice, for the ap 
prentice's incurable ſickneſs; the maſter is to provide for him uro ot. 


fickneſs and in health. Rex v. {ales Owen, T. 4 G. Str. 99.] Wii: 
[Apprentice ſhall not be diſcharged, only becauſe his mal. new ijne 
ter declares he will not take him again. Rex v. Davie, T. ue be 


G. Str. 704. ] | | 1 

If the maſter licenſe a ſervant to depart, he cannot afterwar 
. , ͤũ » IE 5 
The juſtices of peace may diſcharge an apprentice, tho te 
maſter does not appear, by which his recognizance is forfeited 
R. Sal. 67, 490. Fi „„ 


bf If the apprentice be diſcharged, the maſter ſhall be diſcharged« . 5 
courſe. R. Sal. 471. 5 * „ Han 
10 If the juſtices diſcharge the apprentice, the convenants are dl A wage 
[ charged of courſe. 5 Mod. 140. F ich a 
wh If the juſtices diſcharge the apprenticeſhip, they may order ce Li} 
| titution of the money as conſequent. R. P. 13 V. 3 4 do if 
6 67, 68, 490. Contra Str. 69. But the point ſeems nov © 1 goo 
þ 


bliſhed that they may. 2 Bac. Ar. Maſter and Servant- 
WW e b 
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But the juſtices cannot diſcharge an apprentice to a trade, not 
expreſſed in the ſtatute. R. 5 Mod. 140. K. Sal. 471, 490. 
gut later caſes are otherwife. Vid. 2 Ld. Raym. 1410. 1 Str. 
663.9 /ñ̃ 15 
7 hey cannot order an executor to maintain the apprentice, 
where the maſter dies. R. Slo. 405. 1 Sal. 66. I : 

They cannot diſcharge, unleſs it be by order under the ſeals of 
the juſtices. - R. Carth. 198. LEE | | | 
Yet quod his maintenance, the covenant is not diſcharged by 

the death of the maſter. Semb. 1 Sal. 66. : . 

[The juſtices have a concurrent juriſdiction with the mayor's 
court over apprentices to freemen of Londey, bound and inrolled 
thecebut living in another county. Rex v. Co/lingbourn, N. 12 G. 
Str. 663. 2 Ld. Raym. 1410. 4k | ER, | 

[By f. 20 G. 2. c. 19. on complaint of a pariſh apprentice, or 
one with whom not more than 51. was paid, two juſtices may 
ummon maſter and diſcharge apprentice, without fee.) | | 

do, on complaint of maſter, they may commit apprentice to 
hard labour for a month, or diſcharge him.] | 

[By fl. 6 C. 3. c. 25. if apprentice abſents himſelf from ſer- 
vice before time expired, he ſhall ſerve for ſo long time as he has 
abſented himſelf, or make ſatisfaction, or be committed to the 
houſe of cotreftion for three months: this extends not to 
pprentices giving more than 104, or after ſeven years elapſed _ 
beyond their term. ] | - 


(B. 58.) Servants. 


But the fg. 5 El. 4. every retainer contrary to that ſtatute is (B. 58.) 
bod. And every ſervant retained in huſbandry, or any of the Retainer. 
dirty arts there mentioned, ſhall at his departure have a teſtimo- e 1 
nial under the ſeal of the corporation, or of the conſtable and (B. 50, Nc.) 
ro other houſeholders of the pariſh, declaring the place of his —Appren- 
if ſervice and lawful departure; and if retained again, without 2, ante, _ 
ſewing ſuch teſtimonial to the head officer of the pariſh, he(Þ53- Kc.) 
ball be impriſcned till he procure one, and if not procured in 
days be whipped as a vagabond; and any, retaining ſuch 
ſervant without ſhewing ſuch teſtimonial, ſhall forfeit 5/. | 

If a man retain notes generally, it ſhall be intended for a. 
jeir, F. N. B. 168. H. Co. L. 42. 6. a he” 

If he retain another for 40 days, another may retain the ſame ' 
erſon; for the firſt retainer was not according to the ſtatute. 

N. B. 168. F. | 5 | | | 
[f a man retain another juxta formam flatuti without mention 
wages, the retainer is good, and he ſhall have the wages, 
"ich are limited by the juſtices purſuant to the ſtatute, Sen‘. 
o. Labeurer 1. | | | 
do if a man retain a ſervant, without ſaying, for what office, 
{5 good. Zalt. 185, 8 : | 

Pp 4 £ 80 


(B. fo.) 
For what 


f hands and ſeals of thoſe who rated them, need not be certified 
into chancery, but the ſheriff ar mayor; &c. may cauſe proclz- 


| dyer, hoſier, taylor, ſhoemaker, tanner, pewterer, baker, bre. pe. 
er, glover, cutler, ſmith, farrier, currier, ſadler, ſpurrier, turn- 
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80 a retainer conditionally is good. Semb. Bro, 1 23 


_— | 
So, a retainer for two or three years. F. N. B. 168. K. 2 
But a retainer by an inſufficient man is void. Seng. By, A 


wa 


covenant. F. NM. B. 168. F. GEL tices 
By a retainer a man is in ſervice by law, though he does nat pen! 
actually come to his ſervice. Awarded, bro. Labourer 9. 11. Al 
4 5 * 55 | what 

By the . 5 EI. 4. none ſhall be retained in any of the ſcience; Wi ©) 
of clothier, clothweaver, tucker, fuller, clothworker, ſheremga, 0 


er, capper, hat or feltmaker, bowyer, fletcher, arrow head- maker for 
butcher, cook or miller, for leſs time than a year. | 
A retainer generally ſhall be inteaded for a year, far that is (art 
purſuant to the ſtatute. F. N. B. 168. H. Co. L. 42. b. 
Let a man may retain another for two or three years. F. M. 
= OG e Y quaſt 
Or for life; hut ſuch retainer is out of the ſtatute. Bro. La- 


By the ,. 5 El. 4. juſtices of peace, or mayor, Sc. at Eafer 
ſeſſions, or in ſix weeks after Eaſter, on pain of tol. 1 
(unleſs out of the wounty or abſent by ſickheſs, Oc.) ſhall ap. 
point the wages of any 3 whoſe wages by any law in time 
paſt have been rated by the year, c. and before the 12th of 
July certify the ſame with the cauſes thereof into chancery, where- 
upon proclamations may iſſue for the obſervance, Cc. which 
ſhall be recorded, Ec. and proclaimed and poſted on market - day 
before Michaelmas. But the juſtices may certify the con- 
tinuance of the laſt year's wages, and then the firſt procla- 
mation ſhall be in force till a new proclamatitiia for new rates be 
ſent down. + LIND 1 5 

And if any. perſon, after ſuch proclamation publiſhed, ſlull 
give more wages, on conviction before the ſaid juſtices of peace 
or head officers, he ſhall forfeit ;/. and be impriſoned ten days, 
without bail: and any perſon taking more wages, on conviction 
before the ſaid juſtices, or two of them, ſhall be impriſoned 
twenty-one days without bail. 1 8 

By the f. 1 Fac. 6. the wages, being rated and ingroſſed under 


mation of them in as many places as they think convenient, 
which every one ſhall be bound to obſerve, as if the proclamation 
had been ſent down after a certificate, Sc. RP 
N oe | + 


1jU$sT10C Bs d ieee. 


But the Fg. 5 El. does not extend to wages of a coachman, or 
ther ſervant, not retained in huſbandry. K. 2 Jon. 47. K. Sal. 
«42, Mod. Ca. 204. Vide infra, - | 
And juſtices of peace cannot impriſon for nan-payment of 
bages, without an indictment. g Med 419. | 

Yet for wages in huthandry, ſettled by the ſeſſions, the juſ- 
tices have taken upon them, and are allowed to order the pay- 
went. Sal. 441. jy Ks 5 

And if it appears, that they are wages in huſbandry, tho' not 
what are ſettled, it is ſufficient, if nothing appears to the con- 
wary. Per 2 J. Sal. 441. Semb. Sal. 442. - 

So it ſhall be intended wages in huſbandry, unleſs the contrary 


Tr 23. 


. Bra. 
upon 


5 mot 


ences 


man 
hiv 23 „ 484. | 2 
ar 1 juſtices of peace have no authority to make an order 
_ for ſervants' wages, except where the party is retained in 
* hubandry for a year, according to the . 5 El. 4. X. 
; Carth. 186. | „ ö N 
ut b uctces have only juriſdiftion in huſbandry, order ought 
FN to ſhew it was a matter within their juriſdiftion; indiftment 
'* * "WY quaſhed for want of it. Per Parker C. J. and Pratt J. 
PE contra Eyre J. Rex v. Helling, Str. 8. Salk, 441. 484. 
; antra.] | | | 
[Order for wages in huſbandry good, tho“ it does not 
appear that the maſter was preſent, nor h6w long the ſer- 
25 rice was, nor what wages per ann. Atkyns's Caſe, H. 5 G. 
| Fort. 318.] | | f | Ee 
E. Juſtice may order payment of wages. Per Cur, Shergold v. 
3 Hellzvay, M. 8 G. 2. Str. 1002. ] | 


[Put he cannot grant a warrant to apprehend the party, only a 
here- ſummons, id.) | 


rhich (By . 20 G. 2. c. 19. one juſtice may determine diſputes be- | 
{-day tween maſters and yearly ſervants in huſbandry, and between 
2 maſters and any artificer, Ane miner, collier, keelman, pit- 


man, platſman, potter, and other labourer, tho” no rate of wa- 

es be ger ls Eule, and may order payment not exceeding 207. to ſer- 

qual ant, and 51. to artificer, wel on non-payment for twenty-one 
as,, diſtreſs. ] 1 f 


gion By the J. 5 El. : every perſon unmarried, or under thirty (B 69 
ſoned jears of age, brought up in apy the ſaid thirty trades, and not Who are 
wowed under the hands and ſeals of two juſtices of peace, or e 


inder mayor and two aldermen, to have 4os. per ann. or 108. value in.“ ſerve. 
ried AY Lods, nor being otherwiſe retained, nor having any farm or 

ela: lllage, on requeſt by any uſing the trade he was brought up in, 

cont, lll not refuſe to ſerve for the wages limited, Oc. on pain as ſor 


ation teparting from ſervice. Yide pot, (B. 63.) 
And perſons, between the age of twelve and ſixty, not being 
But in apprentice or otherwiſe retained, nor a gentleman born, nor | 
n ſcholar in an univerſity or ſchool, who hath not gos. ger ann. + : 
wr 100. in goods, nor a parent living worth 10/. per ann. or 40l. | 
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in goods, nor any farm, on requeſt, So. ſhall be compelle 
to 


erve in huſbandry for a year at the ſet wages, on the 
like pain. 7 2 | f 


nd two juſtices of peace, or mayor and two aldermen mx 
appoint a woman, between the age of twelve and forty, unmar. .. 
ried, and out of ſervice, to ſerve by the year, week, or day, for lt 
ſuch wages and in ſuch manner as they think meet, and e 
on refuſal Sc. may commit her to ward, till ſhe ſhall be bound Bu 

to ſerve. | : bh 
Gentlemen, Ec. who cannot be compelled to ſerve, if they co. Be: 
venant to ſerve are bound by it, and an action lies for breach of 
covenant. F. N. B. 168. E. „ $0, 


By the . 5 El. 4. if a ſervant maliciouſly aſſault or make affray 
on his maſter, miſtreſs, or dame, or other who hath the charge 
or overſight of him, on conviction before two juſtices of peace, 
or mayor, Sc. by confeſſion or two witneſſes, he ſhall ſuffer im- 
riſonment for a year or leſs, at the diſcretion of the ſaid juſtices 
or mayor and two others of the corporation; and, if the offence 
require, ſhall receive ſuch other open puniſhment as the juſtice 
at quarter ſeſſions, or mayor and four of the corporation ſhall 
think meet, ſo as not to extend to life or limb. 
If a ſervant promiſe or covenant to ſerve, and do not ſerve, he 
ſhall ſuffer as for departing from ſervice. | 5 
With reſpect to ſervants ſetting fire to dwelling houſe; 
or out-houſes, ſee . 6 Ann. c. 31. J. 3. and 14 C. 3. . 
,, 1 


By tha f. 5 El. 4. none ſhall' put away a ſervant, or depart 
from ſervice beſore the end of his term, unleſs for cauſe to be 
allowed by a juſtice of peace, or mayor, Sc. and none ſhall put 
away a ſervant, or depart from ſervice at the end of his term, 
without a quarter's warning before, on pain that the maſter for- iner 
feit 40s. unleſs he prove ſutficient cauſe for ſuch putting away, 
before juſtices of ozer and terminer, of aſſiſe, or of the peace, at 
quarter ſeſſions, or before mayor and two aldermen of a corpon. 
tion; and the ſervant, if found faulty on proofs, and examint- 
tion before two juſtices of peace, or mayor and twa aldermen, 
ſhall be committed without bail, till bound to continue in the 
ſervice, and then delivered without fee to the gaoler. Aud it 
a ſervant depart into another ſhire, the juſtices of the peace of 
the county or corporation may grant a capias to the ſheriff, of 
head officer of the place where ſuch ſervant is returnable before 
them when they pleaſe, ſo as they commit the ſervant come bf 
ſuch proceſs, till he find ſurety honeſtly to ſerve, Sc. vid. ft. 24 
"Gt: Ih. . | 3 

[The 37 harpe of a ſervant by a juſtice is an act of juriſdiction 
and ſhould be by order in writing. Rex v. Hanbury, T. 2b 
27 C. 4. . S. C. No. r1g.] ] | | 5 

There muſt be a hearing, and ordering, (in writing) anda 1 

reaſonable cauſe. bid. | 5 13 5 duft n 


By t 
two ſu 
Month 
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* (4 ftrrant's marrying is no reaſonable cauſe for diſcharge; for 

not a miſdemeanor, and nothing elſe is a cauſe. 15d.} 
en may None ſhall depart, and be retained again, without a teitimo-, 
unmar. il, fc. Vide Retainer, ante, (B. 58.) 


lay, for if a ſervant depart from his ſervice, he ſhall loſe his whole 
et, and es. Hiro. Labuurer 49. 155 F 
e bound tut if he depart with the conſent of his maſter, he ſliall have 
; wages tor the time he ſerved. Bro, Labourer 38, | 
hey co. Beiore the g. 5 El. a denial of wages, meat, or drink was 
each of MW: for a ſervant to depart from ſervice, F. NM. B. 168. L. 
8 50 a battery. F. NS. 4 $, | 
Oc, licence of the maſter. F. N. B. 168, L. . 
but marriage was not, and the huſband could not take the 
e affray e out of ſervice. Bro. Labourer 18. F. N. B. 168. N. 
c li a fervant be drawn away, the maſter may re apprehend him, 
Peace, e keep him in ſpite of him. F. N. B. 168. P. 


ha «With reſpect ro diſputes between filk-maſters and their work- 

2 en, vide fl. 13 C 14 Car. 2. c. 15. 20 Car. 2. c. be 82 9 

” oy 3. c. 30. 22 G. 3, © 40. % 3» 6 08.9 | 

a" s to diſputes between clothiers and their workmen, wide 
185 Ed. 4 c. 1. 7 Jac. c. 7. 10 Aus. c. 16. 1 E. fl. 2. c. 15. 

I 36.c. 23. 29 C. 2. c. 33. 30 G. 2. c. 12. 14 C. 3. c. 25.“ 

e, ne a, to diſputes between maſters and their ſervants in the 
hooks voilen, linen, fuſtian, cotton, and iron manufactures, vide 


4. J. 3. c. 18. 13 C. 3. % 0% | 35 

In the leather manufactures, wide 13 G. 2. c. 8.“ 

In the making of hats, or in the woollen, linen, fuſtian, cot- 
on, iron, leather, fur, hemp, flax, mohair, or filk manufactures, 


depart “ 22 C. 2. c. 27. 17 G. 3. c. 680. 14 C. 3. Cg. 44. | 

ſe to be In the bone and thread lace manufactory, vide 19 G. 3. c. 49.* 
all put In the manufacture of clocks and watches, vide 27 G. 2. c. 7.* 
: = In huſbandry, and with reſpect to artificers, handicraftsmen, 


iners, colliers, keelmen, pitmen, glaſsmen, potters, and other 


wa ourers, vide 20 G. 2. c. 19. 31 C. 2. c. 11. 6 E. 3. c. 25. 
ace, at "Between ſhip maſters and their ſeamen, vide 2 G. 2. c. 30. 
orpori Taylors and their workmen, within the bills of mortality, 


de 7 G. ff. 1. c. 13. 8 G. 3. c. 17.0 | | 
*hoe-makers and their workmen within the bills, vide 9 C. 
27.6 8 ö 


i 


(B. 64.) Poor. 


Bs the f. 43 El. 2. the churchwardens, and four, three, or (B. 64.) 


TE i« lubſtantial houſholders to be nominated in Eafter week, or a Overſeers 
! month after, under the hands and ſeals of two or more juſtices of of the poor. 
Jiction wk quorum) in or near the pariſh, ſhall be called overſeers Who arc- 

| 4 { ti ; ; X 

. 3b poor, 


"An appointment on a Sunday is bad. Cowp. 139.7 
An appointment of overſcers by two juſtices 2 is 
i for where magiſtrates are to execute a judicial act, they 


dat meet and execute it together, 3 Term Rep. 38.“ 


„An 


. h ²˙ A rn rt, 


returned to the juſtices as overſeers, is againſt the ſtatute, 2 


| 445+] Viale Doug. 34 (335.)* 
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An uſage for the pariſhioners to meet and ele perſons to 


the juſtices may appoint others than thoſe returned. JA. ib; 
ow only the perſons appointed overſeers, but any oth 
ariſhioners may a to the feſſion againſt 
tit. : w— 8 88 
And if no ſuch nomination, every juſtice in the diviſion, 3 
every mayor, alderman, and head e, ſhall forfeit 51, fort 
relief of the poor, to be levied by warrant from the quarter-ſeſfo; 
[No parol evidence ſhall be admitted of their being overſ 
the appointment under the hands and ſeals of two juſtices my 
be produced. Rex v. Arnold, T. 4 6. Str. 101.] | 
[They muſt be appointed by the word over/eers. Rex v. | 
George's, T. g Geo. Fort. 320.] TT 1 
[Juſtices may and muſt appoint overſeers in an extra paracli 
place. Rex v. Rufford, H. 8. Fort. 321. Sir. $14,] 
[It muſt appear on the order appointing overſeer, that he 
a ſubſtantial houſholder. Rex v. Sheringbrook, P. 11 G. 2 


bon 111 
cc, 
Ne in 


Raym. 1394-] | | 
[Overſeers may be appointed at any time. Rex v. Ruß Jad 1n 
3 G. Kex v. Utoxeter, T. 5 G. 2. Rex v. Sparrow, | it for 
13 C. 2. Str. 1123.] Wide acc. 2 Term Rep. 395. 406.“ T wha 
[In the appointment they muſt be ſtiled /ub/tantial houſekr: gent 
there or in the ſaid pariſh, and that in the body of the appoin juſtice 
ment. Overſcers of Weobly's caſe, M. 20 G. 2. Str. 1261.) ute 
But the word /ub/autial, as applied to overſeers muſt be u leſs 
derſtood relatively. 2 Term Rep. 395. 406. Therefore if ak 
diſtri contain only three houſes, the inhabitants of all th x 10 
may be appointed overſeers, notwithſtanding two of them ail. 
labourers and poor. Id. ibid .* | 8 
[If there is an order appointing one overſeer, H. R. will n ay 


quaſh it, for they may appoint one at a time, and may havea 
pointed another, and the court will not preſume the contra 
Rex v. Beflland,, H. 19 G. 2. Wil). 128.] 

[Whether the offices of juſtice of peace and overſeer are | 


compatible, and whether overſeer can appoint a deputy, . 
Rex v. Gayer, H. 30 G. 2. 1 B. M. 245.) It ſeems that Perl 
SWWGGGW 7. A OS Tn 


* 
bjuſtice⸗ cannot appoint mare than four overſeers ; if t 
do, one may be left out of the order by con/ent, otherwiſe t 
order muſt be guaſhed. Rex v. Loxdale, H. 31 G. 2. 1 h. 


An order made at Eafter 1766, appointing overſeers for th 
preſent year 1906, is good; for ie ball "4 underſtood fre 
Eafter 1766, to Eafter 1367. Rex v. lielling, P.6 6. 3. 
M. 1904.] | Es | 


But a citizen and inhabitant of London, who reſides for Þ 
of the vear in the country, ought not to be choſcn thet 


- 


Carts. 161. 


* 4 1 


JUSTICES OF PEACK. 
J woman may be appointed an overſeer. 2 Term Res. 
ö er 

) 


vork the children of all parents they think unable to main- 
\them, and all perſons having no means or trade to get 
ir living by. 4 | i * : : Ja 
And to raife weekly, or otherwiſe, by taxation of inhabitant, 
om, vicar, Sc. occupier of lands, houſes, tithes, coal-mines, | 
2 ſtock for ſetting the poor to work, relief of the impotent, 
{putting out apprentices, Sc. = IS, | | 
id by warrant of two ſuch juſtices to the preſent or ſubſe- 
Hrerſeer, to levy ſuch tax by diſtreſs and ſale of the offen - 
and in detect of diſtreis, ſuch two juſtices may com- 
; 12 cout g40t without bail, till payment. ! 5 
bl fall 002th Cnce d inenth, in the church after afternoon 
ice, (uruets by excuic allowed by two juſtices,) to take 
x in the premiſſes. | | 5 

nd in four days after the year others nominated, ſhall ac- 
at for all monies received or aſſeſſed, and their ſtock, and de- 
hat is in hand to the new overſeers, on pain of 20s. if 
zent in office, or the orders aforeſaid made with aſſent of 
wſtices, | 8 

1d the monies or ſtock behind on ſuch account may be levied 
liltreſs and ſale, Sc. And two juſtices may commit the 
warden or overſeer refuſing to account, till he account 
ay what is due on ſuch account. Ex | 
wided, if any be aggrieved, &c. the juſtices of peace at 
wrter-{210ns may make a final order. | | 
d the head officers of a corporation, being juſtices of peace, 
have in and out of ſeſſions the authority of juſtices in the 


ut a ſpecific ſum of money received by an overſeer of the 
b not ſuch a debt as can be proved under a commiſſion or 
1 . him, before his accounts are delivered in. 
ep. 309. EE: | 

there are four juſtices in a liberty, and they have been 
o determine appeals concerning the poor, they may do it. 

, ming fby, H. 18 G. 2, Str. 1222.] | 

aner- ſeſlions have not original juriſdiction over over- 
counts, and therefore on an order of ſeſſions relating to 
it muſt appear that they have been allowed by two juſtices, 


« for H . Hex v. Bartlett, T7. 7 C. 2. Str. 983.] Wide 
WY 5.“ | | 
wage continues the ſame fince 17 G. 2. c. 38. and therefore 


> cannot make an original order on old overſeers to pay 
dew balance of their / accounts, ſettled and balanced by 
order of ſeſſions. Rex v. Wiitar, M. 3 G, 3. K. B. 


N s — > 
{The 


the F. 43 El. 2. the ovetſeers, or the greater part, ſhall (B. 65.) 
eds — conſent of two ſuch juttices of peace for ſetting Their au. 


590 


16. 3. fig9.] 2 


account, however imperfect? If they are, may they not 
| wards, on complaint, commit them for not having made 


to dwell in. 
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The veſtry cannot authorize old overſeers to retain balance 
their accounts. Rex v. Fuflices of Somerſetſhire, M. 8 ( 
Str. 992. ] | 5 : 
[ Beaſts of the plough may be. diſtrained, tho' there i; gt 
ſafficient diſtreſs. Hutchins v. Chambers, P. 31 G. 2. 
N. 579. | | 1 1 5 | 
if ſufficient diſtreſs might be taken at the firſt, but is not, 
officer may diſtrain again under the ſame warrant, provided it 
for the ſame ſum due; but a man who has an intire duty ſhall 
ſplit the intire ſum, and diſtrain for one part at one time, 
another at another. Tlid.] | | 
[If a man rated dies before payment, and a demand is 
on his reprefentative, and he is ſummoned, diſtreſs may 
granted. Semb, But certainly not otherwiſe Stevens v. Ex 


[The expences of diſtreſs and ſale may be retained, tho' 43 
does not mention it; the ſtatute giving a right to diſtrain 
ſell all incidents neceſſary to obtain that right are included. By 
459. (Q. Does this extend to all caſes where penalties are i 
levied for the poor, and no proviſion made for the coſts ?] 
If an overſeer be in arrear upon an account, he ſhall not be 
mitted but upon default of a diftrefs. R. Sal. 533. 

Tho? it be by the quarter-ſeffions. Sal. 533. | 

If he be in arrear upon an account, the juſtices may order pay: 
to the ſucceſſor. R. Sal. 484. Fs 

But a mandamus to account to the ſucceſſor will be quaſl 
for he ought to account to the juſtices. R. Sal. 525. 

So, a mandamus for a rate for reimburſement of the predece 
„ 3 | 

If an overſeer gives a general account, he cannot be comm 
for not giving a particular account. R. Sho. 395. 

[If juſtices refuſe to ſwear overſeer to his accounts, man 
lies of courſe; and they may return the ſpecial cauſe. 
Fuftices of Middleſex, Hil. 19 G. 2. Wilf. 125.] © 
IQ. Whether 17 G. 2. c. 38. has repealed 43 El. c. 2. 
overſeer's accounts? And Q. alſo, what account the juſtice 
obliged to let them ſwear to, by 17 G. 2. the words of it 
&© a true, juſt, and perfect account of al! ſums received, or 
and aſſeſſed, and not received; and of all goods in their! 
or in the hands of any of the poor, in order to be wrought 
of all monies paid by. them, and of ail other things conce 
their ſaid office.” Are the juſtices obliged to ſwear them it 


80 
child. 
xen 


yielded up ſuch account verified as aforeſaid.] * 

By the /. 43 El. 2. the churchwardens and overleers, 
agreement of the lord of the manor and order of quarter-ſe 
may build houſes on the waſte, for the impotent poor and no ( 
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ance +0n this ſtatute a rate cannot be made for repairing or re- 
building a work-houſe, nor to reimburſe an overſeer for maney 


11. 


the conſent of the major part of the pariſhioners aſſembled in 
very or other public meeting for that purpoſe, are enabled to 
tire any houſe or to contract with any perſon for the lodging, 
& of the poor.“ | DE ny 

On this ſtatute it is not neceſſary that all the church-wardens 
and overſeers ſhould concur; the contract of the majority will 
bind the reſt.” 3 Term Rep. 592.“ 


Overſeers ought to relieve impotent perſons only. 2 Bul. 348. 


may | | | 

. En By the ff. 3 Car. 4. churchwardens and overſeers with aflent 

ef two juſtices of peace, (1 gquorum).or of one, if no more in that 

o' 43M 4vifon, may ſet up and uſe any trade, c. for ſetting on work, 
rain ud relief of the poor of that pariſh, . | 


$ the A. 3 & 4 „. & M. 11. a regiſter ſhall be kept, at the 


cauſe, which at Eaſter, or oftner, ſhall be examined, Sc. And 
none relieved unleſs regiſtred, or by order of quarter ſeſſions, or 
under the hand of a juſtice of peace, or in caſe of ſmall pox, 
plague, or peſtileutial diſeaſes. Or, by . 9 Geo. 7. upon ſudden 
vccations, | | a 

do, by the f. 8 & g V. 3. 30. a poor perſon his wife and 
ctildren in the ſame houſe, (unleſs there to nurſe an impotent 


or red cloth on the right ſhoulder of the upper garment; and for 
eglect the juſtices of peace may abridge or take away the reliei, 
i ſend to the houſe of correction for twenty-one days; and no 
ther ſhall be relieved on pain of 20s. to be levied by the juſtices, 
in conviction by one witneſs, by diſtreſs and ſale, a moiety to 
lie poor, a moiety to the informer. 


i reaſonable cauſe for it, and of refuſal by the veſtry, Ec. 
and till hearing overſeers, or ſummons of them, and their de- 
kult to appear. . = Ls : | y 

{ty A. 17 G. 2. c. 3. the overſeers ſhall give notice in church 
5F rate, next Sunday after allowed by the juſtices, or it 1s 
wid, | | 


2. the rates may be inſpected by any inhabitant, paying 10. 


u penalty of 200. | | 

By far, 17 G. 2. c. 38. in fourteen days after appointment 
overſeers, the churchwardens and former overſeers ſhall deli- 
& them an account in w riting, in a book ſigned by them of all 
wes received by them, or rated not received, and of all ſtock 


0! 


dranced for that purpoſe on account of the pariſh. Doug, 116. 
"By g C. c. 7. 1 4. the churchwardens and overſeers, win 


charge of the pariſh, of all relieved, and when firſt, and for what 


parent,) ſhall wear a P. with the firſt letter of the pariſh in blue 


by the /, ꝙ Geo. 7. juſtices ſhall not order relief, till oath of 


«da copy ſhall be given for 64. for every twenty-four names, 


@ hand, and all monies paid, and all other things concerning 
aud no mir office, and deliver them all money and ſtock: the account 
u orn to before a juſtice, aud atteſted at the foot of it, and 

. kept 
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kept for inſpection for 64. and copies given at 64. for theee hut 


dred 3 8 A 
(By 2. officer not accounting and delivering money | 
be committed by two juſtices till he does. ] e | . 
(By J. 3- overſeer removing, ſhall on like penalty account any & 
deliver; dying, his executor thall account and pay in forty days fd 
and on death, removal or infolvency, two juſtices ſhall appoi R.C 
another.] | | | 5 
{By V 4. perſons aggrieved may appeal to quarter. ſeſſions d She 
reaſonable notice, ho are to determine finally; if not reaſonab nets 
notice, to adjourn to next quarter- ſeſſions, and then determi tic 
finally; and may give coſts.) TN | Med 
[By J S. in corporations where there are not four juſtice |::c, 
the appeal to be to county quarter ſeflions.]J | Sell 
[By F. 6. quarter-ſeflions ſhall only amend rate, ſo as to g who 
relief; if neceſſary to quaſh the whole rate, they ſhall order the j 
new one to be made by churchwardens and overſeers,] 01 
[By J 7. rate may be raiſed by diſtreſs not only in the p the / 
but in any other iu the county; and for want of it there, in an *Y 
other county, by warrant of juſtice of that other county; ape "i! 
to be to the quarter- ſeſions where the pariſh lies.] . K. 
[By J. 8, 9, 10. diſtreſs not to be unlawful for want of fe er 
in appointment, rate or warrant, or party diſtraining deemed "A 
treſpaſſer ab initio for ſubſequent irregularity ; and party ſui four c 
=p gamru part) | 

mall recover ſpecial damages only and coſts, but ſhall not rec 
if _ m_ before action brought. ] = UL = 
(By J 11. if any perſon neglects to pay, the ſucceeding ove In 
ſeers ſhall levy ſuch 5 and — their — 7 Fan 
what they have expended and are allowed in their accounts] WW": 
(By & 12, perſons removing from, or coming into a pati. 
fall pay in proportion to the time, to be ſettled by two juſtice 
[By V. 13. copies of the rates ſhall be entered in a book, It 
fourteen days after appeals determined, and figned by church 
dens and overſeers: and all perſons rateable may inſpe& ibem MW" 
(By I 14. officer offending ſhall forfeit from 10s. to 5! | lch. 
the uſe of the poor. Ee | Juſt 
[By V 15. where there is no churchwarden, the overſeets (ly? 0 
do all acts, and be liable to all penalties, by virtue of this aud And 
former ſtatutes concerning the poor.] 6 1 
Generally the juſtices ought to determine who are impot . * 

1 Fent. 6g. | : 2 
An order for relief ſhall not be quaſh'd, tho the party be ay * * 
to work. Lbid. | | O Abo 
Tho! the party be a baſtard; for ſuch an one may be reli... "!" 
as impotent. 1 Sal. 123. | . wi 
Yet the order for relief muſt ſay, that the party is poor hs 
impotent, otherwiſe it will be quaſh'd. R. 5 Med. 307. Mt, 
In an order for relief, it muſt appear that the party 5 P 58 
and impetent; the word impotent, indiſpenſible, three 0". | | 
quaſhed for want of it. Rex v. Highworth, Rex v. Stole. l Vo! © 


Rex v. Tipper, Sir. 10.] 
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And juſtices cannot order the finding of an houſe for the 

| Every pariſh ought to be charged for the relief of their own (B. 66.) | 
or. 1 e i | In charging 

tf and 50, a pariſh in reputation, which in the 43 El. and ever ſince the pariſh, 


days dad churchwardens, Sc. Per 2 J. Houghton cont. 2 Rol. 160. 
poi K. Cro. Car. 93. 395. a Fon. 356. ; 


50, by the /. 13 & 14 Car. 2. 12. /. 21. it is enacted that 
where in Lancaſhire, <*c. and many other counties for the large- 
nets of the pariſhes, the inhabitants cannot reap the benefit of 
the fl. 43 El. 2. the poor in every townſhip or village in the ſaid 
counties thall be maintained, kept, Sc. in the towufllip cr vii- 
Ege, where he inhabits or was Jaſt ſettled: and there ſhall be 
rcarly choten two or more overſcers of ſuch townſhip, Cc. 
who ſhall execute all powers for relief of the poor, Sc. And 
the juſtices ſhall have the ſame powers to do every act in ſuch 
ovnſhip or village, Sc. as they might do in any pariſh, Sc. by 
the J. 43 El. 2. ; | | £7 

in in here a pariſh conſiſts of ſeveral townſhips, ſome of which 
mintain their own poor, and have overſcers ſeparately appointed, 
V. K. will grant a mandamus for the ſeparate appointment of 
nerſeers for the remaining townſhips. 1 Term Rep. 37 4.* 

emed And where ſuch a pariſh has immemorially had more than 
| fur overſeers, that is a proof that it cannot have the benefit of 
rec) 4 El. and entitles each townſhip to have ſeparate overſeers. 
174. | | | 
In order to appoint ſeveral overſeers for townſhips in one 
pariſh, it muſt appear, that the pariſh is fo large, that the in- 
Mütants cannot reap the benefit of 43 E/iz. Peart v. Weſt- 
paris 4%, H. 5 E. 3. 3 B. M. 1610.] *1 Term Rep. 376, 7. 


ſultce , 340- (332-)* ; | 

ook, It a parifh has long had overſeers for the coe, it ſhews they 
chu cap the benefit of 43 Elz. And future acquieſcence 
hem} eder an order appointing ſeveral overſcers docs not vary the 


' dl. t nght, tid. | | | 
juſtices in ſeſſions have no power to make ſuch diviſion, ex- 
vers pt on appeal. 1417. | „„ | 
And extraparochial places, having ſeveral houſes, that may 
ime the denomination of a vill, ſhall be within the benctit of 
mpot tat ſtatute. N. 11 Ann. Sal. 486. n mars. | 
do an extraparochial place may be charged in aid of another 
y be ph unable, Sc. Per Holt, Sal. 486. Casi. 515. 
do a mandamus lies to juſtices of peace to appoint overſeers in 
ky parochial place to provide tor the poor there. Ve. 2 
* a, 39. | | ” | 
poor "it an extra paros ual place, that has'no appearance of a pa- 
1 0! vill, will not be within the provition of theſe ſtatutes, 


Lo 
* 


. al. 485, f 
Ee not lie to appoint overſcers to an extraparo- 
le- L . = unleſs it be a townihip or vill; which muſt confiſt ot 


oak ten 


h 


* 
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Ca. 214. 


for the juriſdiction of the ſeſſions; and B. R. will not med 


an attachment. 1 Sid. „ 


E. v. Fuſtices of Cornwall, T. 7 G. 3. 4 B. M. 2602.] 


354. *Cowp, 505.“ 


80 the profits of a weighing machine houſe. 1d. me 


* 
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ten families, or have a conſtable, or at the leaſt have the reputation 
of a vill. Rex v. Showler, T. 3 E. 3. 3 B. M. 1391.] Fi 
*1 Bl. Rep. 1419. 1 Term. Rep. 376, 7. ; 
So generally, all vills within a pariſh may be charged for the 
relief of the poor of the whole pariſh. K. 1 Sid. 292, 
Tho' there was an antient chapel there, and ſome rates there; 
if it has not the reputation of a pariſh. K. 4 Mod. 157. 
Tho' the pariſh lies in ſeveral counties, if every part has ng 
diſtin& officers and rates, and the repritation-of a witin& per 
K. Kay. 477. EE 3 
So the whole pariſh ought to be charged together, and not 
ſingle part or vill. R. Fon. 3 50. | 
The rate may be levied befare the quarter expires. Semb. Ali 


[Juſtices may ſign the rate, whether fair or not ; that is proper 


with it. Rex v. Juſtic. de Dorceſter, M. 7. G. Str. 393.] 
If the juſtice of peace refuſe to allow the rates, B. R. will ſer 


There ſhall be an appeal upon an account before two jt 
tices. Sal. 533. | | ; | 

[There may be an appeal from a rate to the ſeſſions of a hc 
rough. Rex v. T aunton, P. 12 C. Fort. 325.] 

Upon an appeal. by particular perſons, the ſeſſions may qua 
the whole rate, and order a new one by themſelves, or direct th 
officers to make it. R. Sal. 483. 524. > 

The ſeſſions may quaſh a rate without giving their reaſons 


But they cannot order a ſtanding rate. R. Sal. 526. 
Every inhabitant ſhall be rated according to his viſible eſtate 
real or perſonal, in the ſame pariſh only. Fer all the J. 2 bu 


*A corporation ſeiſed of lands in fee for their own profit, a 
to be conſidered as inhabitants and occupiers of ſuch lands, with 
the meaning of the /f. 43 El. c. 2. and rateable to the poo 
*Cowp. 79. Vide Doug. 401. (386.) et ſeg. 3 Term Rep. 385 

Lands purchaſed by a company, and converted into a doc 
according to an act of parliament, which declares that th 
ſhaxes of the proprietors ſhall be conſidered as perſonal proper! 
are rateable to the poor in proportion to the annual prof 
1 Term Rep. 319.“ So 1 

If a man rent a quantity of land, together with a miner 
ſpring ariſing therefrom, at a groſs yearly rent, he is rateab 
for the whole of ſuch rent; though the annual value of 
mere land be only in proportion of 1 to 4 of the reſerved re 
Cowp, 619.* 85 2 5 | 

*A houſe and engine for carding cotton, which are rented : 
one intire ſubject, and deſcribed by the general name of an el 
gine houſe, may be rated. .1 Term Rep. 727.8 | 


Ss T1 (% men 


Things real, which render an annual revenue, ſhall be rated as 

well as land: as, ſhops, and ſheds. =, 4 85 
Quit- rents. Semb, Carth. 14. Contra 2 Bur. 991.“ 

Galt pits, and the toll of a market. — 


The grantee of a navigation of a river is rateable in reſpect of 


the tolls arifing from a ſluice erected within the pariſh, though 


he himſelf reſide, and the tolls be collected elſewhere. Coup. 
581. Vide 2 Term Rep. bbo. Vide 4 Term Rep. 21.* | 
The tolls of a bridge are rateable. Doug. 305. (292.) 
*The uncertainty of the value is not material, Doug. 303. 
200.) * i 
| er the tenure under which it is occupied, whether in fee, 
for lite, years, or by a keeper or ſervant in lieu of wages. 4d, 


ibid. 1 Term Rep. 343. Therefore the ranger of a royal park is 


rateable as ſuch for incloſed lands in the park, yielding certain 
profits. 1 Term Rep. 338. | | 
Tithes ; for the clergy are ſubject to all charges impoſed by 


pariiament. R. 5 Car. 1, Per all the F. in England, ut dicitur 


fer halt. 1 Vent. 273. 2 | 
do, a modus for tithes is rateable. Dong. 405. (389.)* “ 


*But a mere eaſement is not rateable. 2 Term Rep. 94. 95. 


[A vicar is chargeable. Rex v. Turner, H. 4 G. Str. 77.] 

Seſſions may moderate but cannot diſcharge. Bid. 

lu a private ſtatute, where only lands and tenements are made 
chargeable to the poor, tithes are rateable ; for they are a tene- 
ment. | Rex v. Skingle, T. 4 G. Strange, 100.] : 

[The parſon or his tenant, though they take a compoſition, 
are chargeable as occupiers of the tithes; not the tenant of the 


land, though he has a retainer of tithe, Rex v. Lambeth, 7. 


8G. Fort. 318. Str. 52 5. | 3 

Lands, which belong to an hoſpital. R. Sal. 527. 

[But an hoſpital *ſupported by voluntary charitable contribu- 
tions for the relief of the ſick, * is not rateable, for there is no occu- 


pier, the leſſees are mere nominal truſtees ; the ſervants only at- 


tend the charity, and are not like the officers in Chel/ea, Ac. wha 
have apartments whjch are conſidered as their houſes; the pa- 


tients cannot be conſidered as occupiers for this purpoſe. Rex 


v. Saint Luke's Hoſpital, M. 1 G. 3. 2 B. M. 1053. Rex 
r. Saint Bartholomew the Leſs, T. 9 G. 3. 4 B. M. 2435.] 

{The leflees of lead- mines paying no rent but only a part of the 
ot raiſed, are not rateable. But 9. if they would be rateable if 
* 2 a rent? Lead Company v. Richardſon, M. 3 G. 3. 
39. N. 1341.) | | | | 

But the perſon to whom lot and cope are paid by the adven- 
turers, withaut his running any riſk, is rateable for theſe profits. 
Lowp, 451. * EO 

So, a perſon intitled to toll tin, and farm dues (which are 


certain portions of the tin raiſed by adventurers in the tin mines) 


w rateable for theſe. 3 Term Rep. 480.“ | 

f If juſtices exprefly ſtate that beech is timber by the cuſtom, 

&.!t0' they afterwards ſtate many immaterial things, and inſuth- 
Qq "EO cient 
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cient reaſons, and conclude, . and therefore we are of opinion 
that beech is timber, &c. and therefore not rateable,” the 


court will not quaſh the order. Rex v. Minchin Hampton, I. 


2 G. 3. 3 B. M. 1308.] 


[A man is not chargeable as occupier of a diſſenting meeting. 


houſe. Hex v. Reed, H. 13G: Fort. 306. Str. 745.] 

An officer of the ſalt office is not rateable in reſpect of his 
ſalary. Rex v. Shalfleet, Sherrington's caſe, H. 7 G. 3. 4 B. M. 
201 1. - 1 1 


[A tradeſman is not rateable for his ſtock in trade. Sem. 


po v. Ringwood, 7. 15 C. 3. 4 B. M. 2295.) Wide Coup. 
504.“ | 


all the F. in England. 2 Bul. 354. »The landlord is never 


aſſeſſed for the rent; becauſe that would be a double aſſeſſment, 


as his leſſee has paid before. Cowp. 453. 
Tho' the leſſor covenants to pay taxes upon the land; for this 


lies upon the occupier. R. 2 Med. Ca. 314. | 


_ ought to receive it, and a warrant ought not to be granted to 
diſtrain the tenant, Doug. 427. (411.)* 


*Yet if a landlord tender the rate for his tenant, the overſeer 


And if an occupier of land in B. has no goods there he may 


be diſtrained where he inhabits, in another pariſh. Per Holt, at 


| Hertford 1698. | 


4\'This was 
for repairs 
of a 


church. 


If it be in the ſame county. Adm. Mod. Ca. 214. 215. 


So, if rated in A. and he afterwards removes to B. Per Holt, 


Mod. Ca. 214, 215. 
The leſſee of a ſtall in a market ſhall not be charged.F 2 Kl. 
238. 2 Rel. 289.1. 35. | 
The poſſeſſions of the crown or of the public are not rateable. 
2 Term Rep. 372. Therefore ſtables rented by the colonel of a 


regiment by order of the crown for the uſe of the regiment are 


not rateable. Id. ib1d.* 
But perſons holding houſes or lands under the crown, or un- 

der any hoſpital, if for their own ſeparate uſe, are rateable, 

3 Term Rep. 497. FVide 4 Term Rep. 6.* | 

1 Several families ſhall be rated ſeverally. R. Sal. 532. Med. 
a. 214. | | 

The rate ſhall be only for a month. Sal. 532. Mod. Ca. 214 
[By fat. 17 G. 2. c. 37. waſte lands improved, and drained 

lands ſhall pay to the pariſh which lies neareſt to them; and 

quarter · ſeſſion may determine diſputes.] 


[B. R. will not ſet aſide a rate confirmed by ſeſſions unle!s 
manifeſtly unequal. Rex v. Brograve, M. 10 G. 3. 4 B. M. 
2491.] *Cowp. 579. 1 . 

It is proper that lands ſhould be higher rated than houſes. 
D. per Ld. Mansfield. Ibid. N. B. In this caſe the proportion 
had been agreed to by all the pariſh and by defendant himſelſ.] 
Cop. 580.* | | 

Whether houſes ſhall be rated in a different proportion from 


land muſt depend on local circumſtances, and the court will aot 
quaſh an order for rating them equally. Doug. 562. ( 507. fir 


But the occupier pays the tax to the poor, not the leſſor. P,... 
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*The juſtices below, are the proper judges of the equality of 


r rates; and the court of B. R. will not interfere, on the 
ground of their being unequal, unleſs the inequality be manifeſtly 
apparent on the rate. 2 Term. Rep. 660... 1 
If a rate appear to be illegal by the title, the court of B. R. 
will quaſh it, tho“ no ſpecial caſe has been ſtated. Dong. 116. 
(16) 84A? | 5 - oper | 
*If upon an order of ſeſſions, adjudging that certain perſons | A 
ought to be added to a rate, and ordering the rate to be amended — 
accordingly, the ſeſſions omit to ſtate, that ſuch perſons had no- 
tice, or appeared and were heard, it is fatal. Cowp. 564. Contra 
1 Term Rep. 625.* | | „ | | 
It is ſaid, that on appeal to a poor's rate, on the ground of 
particular perſons or particular property being omitted in the rate, 
the ſeſſions ought not to quaſh the whole rate, but to amend it in 
thoſe particulars. Cop. 326. Cont. 1 Term Rep. 625.) 
*But where any error in a rate aſſects the proportion payable 
by every perſon rated, the rate muſt be quaſhed in toto. Doug. 
63490877 ET nn 1 
Vet where a perſon is overcharged in a poor rate, the ſeſſions 
may relieve him on appeal, and amend the rate by leſſening the 
ſum aſſeſſed on him, under the 17 G. 2. c. 38. 2 Term 
Rep. 623.“ | | ; nos 
In a reſerved caſe it is not neceſſary to ſtate, that the rate 
was regularly publiſhed in the church, if that queſtion was not 
intended to be referred. 2 Term. Rep. 664.“ | 1 
A certiorari does not lie to remove a poor rate, becauſe of 
the public inconvenience that would attend ſuch a removal. 


3 Term. Rep. 235. Vide 4 Term. Rep. 12,* | 


- 


By the ft. 43 £1. 2. if the pariſh be not able, &c. ſuch two (B. 67.) 
juſtices of peace may rate any of another pariſh in the hundred as In charging 
they think fit : and if the hundred 1s not able, the juſtices at the 8 
quarter. ſeſſions ſhall rate any of another pariſh in the county to pay county. 
luch ſum, &c. as they think fit . 5 ; 
Two pariſhes cannot be rated together ſor relief of the poor of 
both, but if one be inſufficient, the other may be charged in aid 
of it, Per Holt, M. 3 W. & M. Vide Sal. 480, 481. | 
The charge may be upon one or more inhabitants in a pariſh for 
ading of the other pariſh. 2 Bul. 533. R. 1 Vent. 350. Sal. 481. 
If a pariſh be taxed in aid of another, the tax may be enlarged 
er diminiſhed, when the poor in the other pariſh encreaſes or 
Gecreafes. Per Fon. 2 Bul. 333. | . © | 
So a tax may be aſſeſſed in groſs upon a pariſh to the relief of << 
zuother. Sal. 480, 481. ; | | 
Or, any in ſuch pariſh, without aſſeſſing the whole pariſh, R. 


rom ent, 350. Sal. 481. ; GE oh 

not Or, an extraparochial place. Per Holt, Carth. 515. Sal. 486. 
{ Juitices may order one pariſh to pay a groſs ſum to another, 

The but they themlelves muſt make the rate on all or on particular 


Qaqz | _ perſons, 
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perſons, and not delegate their power of aſſeſſing to the church. 
wardens and overſeers. St. Peter and Paul in Marlbro's caſe, 7. 
12 G. 2. Str. 114. | | 41 

The order muſt be to raiſe a ſum certain, not fo much in the 
pound. Rex v. Telſcombe, T. 6 G. Str. 5577 | 1 

8 order to contribute / long as the ſaid juſtices ſhall think ft, 
is bad; they are tb determine the quantum not the duration. 
Rex v. St. Mary in Martbro', P. 12 G, Str. 700.) | 

But the juſtices at the ſeſſions cannot make a pariſh contribu. 


tory to another, unleſs it be firſt ordered by two juſtices. E. br 
5 Mod. 397- ER e {1 
[ Seſſions have power to order one pariſh to relieve another th 
only when ont of the hundred, and two juſtices only when in the 2 
2 


fame hundred. [nhabitants of Freeport, 7. 4 G. Fort. 303.] 


[ Juſtices. at ſeſſions can charge pariſhes out of the hundred to 1 0 ; 
conttibutc to the poor of a pariſh in that hundred, although two bend 
juſtices have not adjudged, that no pariſh within the hundred is the 
able. Rex v. Percival, T. 3 G. Str. 56.] A oem fons, 

[The word © hundred”? is not eſſential in an order of two juſ- ure 
tices; if the diviſion is called by any other name equivalent, it is 15 
equally within the intention of the act: thus, that A. and B. beth ind rel 
lie in the ſame liberty of the ſole, is good, if ſuch diviſion is ſubſlan- iftreſs 
tially a hundred. Rex v. Milland, P. 31 G. 2. 1 B. M. 576.] The 

[The order mult ſhew, that the place taxed in aid is out of the ther o 

| pariſh, J[nhabitants of Borough Fenn, T. 12 G. Fort. 326.] 4 4 

| 8 * * Ind chi 

(B. 68.) By the A. 43 El. 2. the father, grandfather, mother, grand- 8 
E mother, and children of a poor impotent perſon, being of ability, : a 

ſhall at their own charge maintain ſuch perſon, according to the wal 

rate, that the juſtices of peace of the county, where the ſufficient 50 
perſon dwells, at the quarter- ſeſſions ſhall aſſeſs, on pain of 20. 4d a 

fer month, to be levied by two juſtices of peace, or mayor, 3c. Wi. 2 * 

by diſtreſs and ſale, Cc. | . | cp 

An order upon a relation for relief, ſhall be made at the quarter er 
ſeſſions of the county where the party charged inhabits, otherwik e 
it is void. KR. 2 Bul. 345. 55 . fene 

And it is not good, unleſs it appears that the party relieved is WF. br . 
not able to work. Semb. 2 Bul. 344. 25 ſlice of 

The putative grandfather of a baſtard is not chargeable within 3 
this ſtatute; for the law knows no ſuch perſon. Semb. 2 Bul. 344 .. dame 
R. 1 Vent. 310. 1 „ all tet de 

Nor the wife of the putative father; for a baſtard is not within . king's 
the ſtatute. ide 2 Bul. 346. Per 2 * 2 Bul. 350. 1 ue int 

If a man marry the grand - motlier of an impotent perſon, vt WF. | 
whom he has a ſubſtance, he is chargeable in reſpect of the ſubſtance fof ho 


Id other 
Woes at 
ld on 


the hig 


which he had with his wife, and ſhall be ſaid to be grand- father. 


2 Bul. 345. K. 2 Bul. 346. : : 
So, if land deſcend to the wife, after marriage. 2 Bul. 307. 
Otherwiſe, if he had not any ſubſtance with her in marriage. 


Per Cro. 2 Bul. 345. Per 2 J. 2 Bul. 346. Thoug 


201. 


£57, 


arter 


rwiſe 
red is 


vithin 
30 


within 
„ with 


j{tance 


father. 


4. 
arriagt. 


[hough 
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Though he afterwards becomes able by the induſtry of his wife. 


pa, Go. Whitd. cont. 2 Bul. 347. | 5 


Nor ſhall he be charged after the death of his wife, tho' he had 


\ fubſtance with her. 7 er Cro. 2 Bul. 347. cont. Comb. 405. 

[A man is not bound to provide for his wife's mother, though 
% had ſubſtance with her in marriage, either within the words 
oy intent of ſtatute, which provides only for natural parents. R. 
jer Cur. and 2 Hulſt. 345. ſupra denied to be law. bes v. Mun- 
ln, 7. 5 C. Str. 190. Fort. 303.] *4 Term Rep. 119.* 


The huſband is not bound to maintain the wife's child, by 


: former huſband. 4 Term Rep. 118, 119. 
The father-in-law is not obliged to maintain his daughter-in- 
uw. Rex v. Benoier, H. 13. G. Ld. Raym. 1454. Rex v. 


rmpſon, M. 7 C. 2. Str. 955. 


By the f. 5 Geo. 8. churchwardens or overſeers, by Ae * 


wa juſtices, may take goods or rents of lands, c. of the huſ- 
dend, father, or mother, who leaves his wife or children a charge 
the pariſh: and the order being confirmed by the quarter-ſeſ- 
ions, the juſtices there may direct a ſale of the goods; and the 
rerſeers ſhall be accountable to the quarter- ſeſſions. 

A father charged is not to be committed, till an order made 
iftrefs, Yide 2 Bul. 344. | Re, 

The quarter-ſefſions may order a father to pay 25s, a week, till 
ther order. X. dal. 534 | | | 
If there be a bond to ſave a town harmleſs from 4. his wife 
24 children, it extends to children born afterwards, or before. 
is. 8866. 

And 10 the children of the ſpn during his life, not afterwards, 
tin, 557. | : | Sh, 


nd refuſal by him to pay the 20s. per men/em, and a default of 


Br the 43 El. 2. juſtices of peace at Eaſter. ſeſſions ſhall rate (B. 45 = 


00 


rery pariſh in a county or corporation, at a weekly ſum not Relict of 

ove 64. nor leſs than a & in any parich, nor above 29. for every Poor Priſo- 
xriſh, one with another through the county, to be aſſeſſed by Cudiers. 
rreement among the pariſhioners, or in default by the church- and mari- 


dens and petty conſtables of the pariſh, or in their default ners, &. 


x order of a juſtice of peace in or near the pariſh, and to be le- 
ied by the churchwarden or conſtable, or in their default by a 
lice of peace by diſtreſs and fale of tne offender's goods, and 
r want of diſtreſs, a juſtice of peace may commit without bail, 
| payment. And the juſtice of peace at ſuch quarter ſeſſions 


ili fet down what ſum ſhall be ſent quarterly to the priſoners of 


king's bench and marſhalſea, and each hoſpital, and alms- 
ue inthe county, ſo as 20s. yearly be ſent to each of the ſaid 
ſous out of each county; and the reſidue employed to the re- 
of hoſpitals in the county and of ſufferers by fire, water, 
d other caſualties, and ſuch other charitable purpoſes as the 
ices at quarter- ſeſſions ſhall think meet: which ſums rateably 
% on every pariſh, the churchwardens ſhall collect and pay 
tne high conſtable quarterly, ten days before every quarter 

| „ | ends, 
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fions, to the treaſurer of the county, on pain of 205. to he le. 


vied with the ſaid ſums for the ſaid charitable purpoſes by the 0 
treaſurer, by diſtreſs and ſale; and the treaſurer ſhall pay the Z 
| ſum for the priſons to the chief juſtice of England, or, if none {uf 
to the next ancient judge, and the knight marſhal, equally to WY thi 
divided, taking their acquittance for the ſame. | 12g 
By the . 43 El. 3. juſtices of peace at Eafter ſeſſions in [ 
county or corporation, ſhall charge on every pariſh a weekly ſum fold 
tor relief of foldiers and mariner>, ſick and hurt in her majety' ni ta 
ſervice, not above 104: nor leſs than 24. in any pariſh, ng the 
above 64. for every pariſh, one with another, where there þ it 
above 50 pariſhes in a county, to be aſſeſſed and levied, ut fa Bl 
pra for priſons, Ec. And to be collected and paid by the church the « 
wardens and petty conſtable of the pariſſi to the high conſtable betrve 
ten days before every quarter ſeſſions, on pain of 205, and I. 
the high conſtable of the quarter ſeſſions to the treaſurer of gol, 
county on pain of 405. to be levied ut ſupra for augmentation e 
tie ſtock. | OR a „ By 
And ſuch ſoldier or mariner ſhall go to the treaſurer of aal! 
county whence preſt, or if not preſt, of the county where bor conti 
or laſt dwelt for three years, at election, or if not able to tra (eso, 
of the county where he lands; and bring a certificate under ti Ane 
hand and ſeal of the general of the camp, or governor of the to dier 
or his marſhal or deputy, and of the captain under whom he ſer ei Count, 
or his lieutenant, or of the admiral or other general at ſea, ofe:fau]t 
captain of the ſhip; which certificate ſhall be allowed by the tres 
neral muſter-maſter in this realm, or treaſurer and comptroller oi prof 
the navy: on which certificate ſuch treaſurer ſhall allow him May 
convenient ſubſiſtence till the quarter ſeſſions, when the juſtie eiue a 
of peace may graut him an annual penſion for his life, if no o x ſubj 
cer not above 10. if an officer under a lieutenant not above 1; By tt 
if a lieutenant not above 20. to be paid quarterly by any treu tons 
rer of a county; but tlie juſtices of peace may alter or rev ad to 
ſuch peaſion. 25 | [Mon 
Aud till ſuch ſoldier or mariner can arrive to a county wheWntmen 
they may have ſich penſion, or to the muſter maſter general, v 2/44 
is to allow ſuch certificate, the treaſurer of the county where! [By x: 
lands, ſo of every county, before ſuchi ailowance, may give the! coun: 
relief for their journey through that county, and a teſtimonia e poor 
pais to the place of pention. W ; | { fle, to 
And tlie reſidut of the ſtock ſhall, at the diſcretion of the ortber 


tices at the quarter ſeſſions, be beſtowed for the charitable c 
tigns of the ſtatutes for relief of the poor and puniſhment « 
10gues, or reſerved for the future relief of maimed ſoldier 


By the . 14 EJ. 5. juſtices of peace at the quarter ſefiions | 
a Couniy or corporation, may rate every pariſh not above 64. er the 
8.4. per week for relief of the common gaols, which the churcl 
wardens ſhall levy every Sunday, and pay once a quarter 104 
high conſtable, who ſhall pay at the quarter ſeſſions to ſuch 
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ccc rr 


[By Hat. 27 G. 2. c. 3. the expences of conveying perſon ce 
mitted to gaol or houſe of correction, by juſtices warrant u ce 
be ſettled by a juſtice, and paid by the treaſurer; in Miu, of a1 
by the overſeers. ] 3 8 : xy al 

[The charges of attendance of a poor perſon bound to giv at, 
evidence on felony may be ſettled by court, and ſhaj] be paid H 

treaſurer; except in Middle/ex.] the 
| Te: dy | 
(B 7.) By the common law, the place of birth, or laſt habitat 1 7 

133 are proper for the ſettlement of poor perſons. Per J. f "ak 

Dy the cone-© Bul. 350, 352. | no | 5 

mon law. And therefore, a baſtard, who has gained a ſettlement, ſſa mh 

| | be ſent thither, and not to the place of his birth. R. 2 BN 

A child born in an houſe of correction ſhall be ſent to th pe} 
place, where the mother had a ſettlement. 2 Hul. 3 58 _ 

The ſon or daughter of a vagrant, who has no ſettlemeni . 
ſhall be ſent to the place of the birth, not being ſeven ye: of 
of age; for it cannot gain a ſettlement where the parents di a 
2 Hul. 351. Ray. 477 | 5 | en þ 

A poor child ſhall be ſent to the place of ſettlement, and nd 487 
of birth. Ray. 477. : Fees 

So, an ideot. dal. 427, 4 | 

And if one be ſent as a vagrant, he may afterwards be ſent "gh 
the place of ſettlement. R. Sal. 526. | * 

The ſettlement of the parent ſettles his child. K. Sal. 528, = 

Though under ſeven years. Sal. 527. | Map 

An order for the ſettlement of a child after the age of fer en 
with its parent, is not good, unleſs it ſhews, that it had! 250 
other ſettlement; for it might have gained a new ſettlemen — 


YT | : | 
And it a child be ſent with the mother, till the age of ſeve «fs 
years, it ſhall be oaly for nurture, and it ſhall be maintained 
the charge of the pariſh where it is ſettled. Sal. 482, 2 

But an order by two juſtices to the overſeers of B. for then 
lief of a poor perſon, does not determine, but preſumes his f 
tlement there. KR. 1 Sal. 123. „ 

So a baſtard ſhall be ſent to the place of his birth, if he h 
not gained another ſettlement, and not with the mother. 
Sal. 485. 

So there cannot be any order for ſending a poor perſon to 


no fo. 
ſettle; 
on fre 
Cc. F 


mided, 


extra- parochial place. K. Sal. 486, 487. Carth, 515. b rin 

5 : x K. . 

* (B.;2.) By the . 13 © 14 Car. 2. 12. on complaint of the cy Tra 
By ſtatute. wardens and overſeers to a juſtice of peace, within forty ME": 
go after any perſons coming ko ſettle in a tenement under 20 . 
ann. two juſtices of the peace, (1 quor.) of the 1 n aſſelln 

move ſuch perſon likely to be chargeable, to the pariin d in him 


laſt legally ſettled as a native, houſeholder, ſojourner, === 
or ſervant for forty days at leaſt, unleſs he give ſecui hy 
allowed by ſuch juſtices for the diſcharge of the part 
Appeal, poſt, (B. 74.) | Provide 


(9Pay 
no (o 
ied 11; tk 
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wided, if any come to any pariſh for harveſt or other work, 
certificate from the miniſter and a churchwarden andover- 
f another pariſh, declaring himan inhabitant there, thouglx 
after the work done, or fall fick, he ſhall not gain a ſet- 
it, but be ſent by two Juſtices to his habitation in the other 
b. 161d, | x 5 
he continuance for forty days be by requeſt, and money 


wo” d where he lived the forty days. N. 3 Mod. 67. 
Page one hire a mill of 10. per ann. it makes a ſettlement ; for 
f 4 tenement. R. Sal. 530. . 

he hire 5/. per ann. of one, and another 51. per ann. of an- 
t, fl in the fame pariſh. Fal. 535. | 5 
ul. 35 the „. 1 Jac. 2. 17. the forty days to make a ſettlement ſhall 
% ud from delivery of notice in writing of the abode and 
er of the family, if any, to one of the churchwardens or 
rs of the pariſh. | Dh bs | 
jd, by an equitable conſtruftion of the ſtatute, an act ſhall 
counted equivalent to notice: as, if he pays pariſh rates; 


lement 
n ye 
nts die 


b 


and no. a l. 28. | | | 

ivesin the pariſh for four years, and works in the high- 
dend. T. 3 V. & M. „ 
be a ſervant or apprentice there. Per cur M. 3 N. SA. 
the J. 3 & 4 W. M. 11. the forty days to make a ſettle- 


* abode and number of the family, delivered to the church- 
bad or overſeer, which he ſhall cauſe to be read publickly in 
tlemen arch next Lord's day, and to be regiſtered, on pain of 
by two witnefſes before a juſtice of peace, by diſtreſs and 
nd for want of diſtreſs, Sc. by commitment to gaol. 
no ſoldier, or workman in their majeſties ſervice, ſhall 
ſettlement by publiſhing ſuch notice, unleſs it be after his 
bon from their majeſties' ſervice, Nor ſervice in a ſhip, 
Be. K. 2366 | 
mided, no notice needful, if any on his own account exe- 
apariſh any annual office, or charge for a year; or be 
and pay his ſhare to the publick taxes of the pariſh, Cc. 
unmarried and childleſs, be lawfully hired for a year, 
th declared by the A. 8 & 9 W. 3. zo. abide in the fame 
e during one whole year; but that goes only to future 
K. val. 525, Or e bound apprentice by indenture, and 
um any parith, ; : 
Nw the office of conſtable, as ſubſtitute for another, is 
ung an office ſo as to gain a ſettlement. 1 Fl. Hep. 452.* 
n alleIment and payment of a poor's rate by the tenant. 
W bim a ſettlement, though the landlord has privately 
ph it, 1 Hil, Rep. 403.* 
uo collateral act amounts to notice; as, bans of marriage 
«d 11 the church. 5 Mod. 4 53. 1 


dy the pariſhioners of the other pariſh, the party ſhall be | 


. CO er LI aoy FEY 


hea he does not conceal himſelf. R. P. 1 W. AM. B. R. 


ſhall be accounted from the publication of notice in writing 


vr neglect of each to the party grieved, to be levied on 


FFP 


— 
—_— — ————— Cy RR 
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If he board, or be nurſed in a pariſh. Sal. 524. 
13 8 ſhall not be preſumed: for it is matter of evidey 
Nor ſhall be ſupplied. R. Sal. 476. 
It is ſufficient, if the houſe be rated, and he pays. R 
478. for he muſt pay. R. Sal. 523. Shin. 620. i 
If he be choſen pariſh clerk, and has it for a year, 
Sal. 536. X e Ry 
The hiring muſt be for a year at the firſt; for an hirin 
half a year, and afterwards for another half year, by the f. 
maſter and in the ſame place, is not ſufficient. K. Sal. $35. 
*Being hired to work by the piece or groſs, and continu 
five years on that contract, gains no ſettlement. 1 BI, Rep. 44 
Marriage in ſervice is not a diſcharge ſrom the maſter, with 
his will. R. Sal. 527. ; 5 5 | 
Nor docs it prevent the ſettlement. Sal. 527, 8. 
If he be married in the ſervice, it will be a ſettlement, i 
was not ſo at the time of the hiring. Sal. 527. 
| If a man ſerve a barber for a year for 6/. to be inſtruc 
HN. 479. without being bound, he will be a ſervant there. R. Skin, 67 
S. C. can.] If an apprentice be aſſigned to a maſter in another pariſh, t 
It is not a proper aſſignment, the ſettlement will be good, 
1 Fal. 08. | 8 
»An apprentice diſmiſſed without cancelling the indenture g 
no ſettlement by a ſubſequent ſervice with another maſter 
long as the term continues. 1 Bl. Rep. 553.* : 
But a pariſh apprentice may agree with his maſter to cat 
his indentures at 21, though bound till 24, and gain a ſettlen 
of his own. Id. 5g2.* 
Otherwiſe if put apprentice by his maſter by agreement, w 
{{ Skin. 671. ont indenture. K. Sal. 479 | 
C. cost.] An apprentice or ſervant, continuing with his maſter in 
ſhall be {ſettled there, tho' the maſter is not ſettled there. 
Sal. 533. An apprentice aſſigned to A. and going to live u 
B. on condition to pay A. a guinea a year gains a ſettlement 
the firſt 40 days ſervice with B. 1 BI. Rep. 635. 
By the /. 8 9 W. z. zo. if any perſon bring a certificate 
the churchwardens or overſeers, under the hands and ſeals of 
major part of the churchwardens and overſeers of the other 
riſli, with two witneſſes, and allowed by two juſtices of pes 
owning ſuch perſon or perſons to be ſettied there, ſuch certific 
mall oblige the pariſh that gave it, to receive ſuch perſons 
their children, tho' born in the other pariſh, not having othe 
acquired a legal ſettlement, (which is acquired by the ,. g © 
. z. 11. only if he bond fide hire 10). per ann. or execute an 
nual office there,) when they become a charge to, or atk relie 
the pariſh to which the certificate was given, and not before. 
*Renting 10/, per annum, and immediately letting off 
ereater part to an under-tenant, and reſiding on the reſt, give 
ſettlement. 1 I. Rep. 03.“ ä 
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laman, refiant by certificate, took an apprentice by indenture, 
\ ould have been ſettled there. Adm, in the f. 12 Ann. 18. 

Ji by the . 12 Arn. 18. any, on or after the 24th June, 
..- bound apprentice, or hired in a ſervice to one, who reſides 

| mificate only, ſhall gain no ſettlement thereby. | 
nan, who ſettles in a tenement under 100. per annum of his 

- inheritance, fhall not be removed. Per 2 J. Herbert, cont. 
173 Jac, 2. Per Holt, 5 Mod. 419. 


„ider 


. {\yife cannot be removed from a tenement of 101. per an- 
ing inthe occupation of her huſband, though he reſides elſe- 
le 1; . 1 BI. Rep. 466.* 


e copyhold. K. Tr. 4 Geo, 

b, a leaſehold for 500 years. | | 

ſet, if a man has land in B. and never inhabits there, it is no 
ement. al. $24. | | | 
be works but does not lodge there. 2 Mod. Ca. 308. 369. 

Fz certificate be allowed, no appeal lies for the allowance. 


35.7 
itmu 
5. 44 


Wirth 


t, if | (39. | | 

1 ſhall a man be removed, till he is an actual charge. 

trus | | ; | | | 

n, 67 ld there muſt be an adjudieation that he was chargeable ; 1 
ſh, t t not ſufficient to ſay, that there was a complaint that he | 3 
od, p1 charge. R. Sal. 530. 5 — 


{certificate does not make a ſettlement, if he had it not be- | 28, 2] 

ö but is evidence of a ſettlement with the pariſh which gives | {1 

R, yal. $30. 5$31.—R, cont. 9 Ann. for it will be concluſive | 4 
the world. Sal. 535. | 

The firſt ſettlement of a perſon cannot ceaſe but by gaining a 
one. Rex v. St. Botolph withour Biſlopſ gate, H. 28 C. 2. 

LC. No. 118.] ES. 


t, w Therefore, if a woman marries a man who has no ſettlement, 
| widen ſettlement remains, whether he is alive and abſent, i 
er in d; being never determined, but only as it were ſuſpended, | 
ere. vg the time ſhe is under her huſband's power and protec- | | 

ive u ad is maintained and ſupported by him. Not during his | 
ment v was ſuppoſed in the cate, Rex v. Norton, H. 12 C. 2. | | 
„C No. 39. where it was ruled contrary to the preſent [1 
ficate , which was made on great deliberation, Id. I. e/thain 
ls of ang ent, JI. 12 C. Str. 683. | | 
ther X | | 8 275 N {4 
ff pes A Settlement is gained. | 
ertific | TT | Y 4 
(ons 'the huſband of adminiſtratrix of aſſignee of a term of 99 By admini- 14 
the hang on the premiſſes. Murſiey v. Crandboroug i, T 4 C. ſtrator or | 
, 302.) 8 ee f 
te an " mortgagee for 15/. and creditor by bond and ſimple con- 
relie vr 181, more, and reſidence. Rex v. Stockland, H. 15 G. 2. | | | 
efore. „ No. br. r. 1162,] = : | 
off tuccutor intitled only to one fifth of a leaſehold of 221. 


mn, who proves the will alone, and reſides forty days. 
Lhneter, 1. 5 ON 3 3. S. Ge No. 172. 
| oy [By 


— 


Appren- 
ticeſhip. 


Iky apprentice living forty days, though not at one 
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Z [By apprentice where he ſerves, though the mat | 
bound lives in another pariſh, "Holy Triniy V. Shred 
3 C. Str. 10. Alihallows v. Saint Olave, J. 9 6. In. 8 
*If a poor boy be bound apprentice by the pit? 


with the conſent of two juſtices of the county to a mae 
fiding in a different pariſh and county, and all the parties, Ml 
the apprenrice, ſign the indenture, the apprentice will i; 
ſettlement in the pariſh of the maſter by reſiding there ju 
under this indenture. 2 Term Rep. 726,* _ | 7 
[By apprentice (or ſervant) where he lies, though in J. 
and though he works and diets elſewhere. Saint Mary Cyl; 1 
v. Radclifje, T. 3 G. Str. 60. Fort. 306. Rex v. Feverſla the 
7 E. Fort. 221. Rex v. Saint Fohn Baptiſt, 7. 10 G. bo one 
Oer. 594. Ld. Raym. 1371. Hex v. Burton Bradjiock; P.; 15 
. F. C. No. 171. fex v. Caſtleton, M. 7 G. 3. B.SC ij 
183. | | : | 151 
75 apprentice of a certificate- man, after he has purch i. ; 
eſtate. Jvinghoe v. Stonebridge, H. 6 C. Str. 26 5•4 | 0 


Rex v. Circen/ler, H. 10 C. tr. 544. 

[Or retiding the laſt forty days, though a cripple, a 
able to perform actual ſervice. Rex v. Charles, T. 12 6. 
S. C. Na. 221.} e 

{By pariſh-apprentice Jet out by the maſter by parol | 
without afſent of juſtices, into another pariſh where he reſide 
forty days, the maſter receiving the wages and finding cloat! 
v. Saint George, M. 8 G. 2. B. 5. C. No. 5. Str. 1001.] 

[By apprentice allowed by his maſter to work for his 


nefit, paying him 124. a week, and maſter furniſhing z G. 
where he reſides ſeparate from his maſter. Rex v. 0/4 (3; a 
15 E. 3. B.$.C. No. 250.] 1 | ncelled 
[By apprentice bound only for four vears. Rec v. C. 
cholas, M. 10 G.2. B. S. C. No. 28. Str. 1066.) (by ap 
If the maſter of an apprentice die, ans the executor lrih, i. 
requeſt of the apprentice, agree that he ſhall go, to , 
another perſon, a ſervice of forty days with ſuch pero. 3. | 
the term of the apprenticeſhip expires, will gain a fei or tho 
Doug. 70. | | | ificate 
[By apprentice aſſigned over by widow (who had not WW. C. N 
tered) to a certificate-man, who by parol afiigns (w't10088FUr, it 
dow's knowledge, but ſhe afterwards approved) to 4 third be can 
with the third. Rex v. Eaft Bridgeford, J. 13 C. 2 . J. x 
No. 43. Str. 1115. Rec v. Petham, M. 14 G. 3. B. S. C. 8b: appr. 
vet apprentice verbally diſmiſſed by maſter's vi ther, 
had not adminiſtered, is ſettled where he ſerved his mare the 
v. Chirk, T. 14 G. 3. R. S. C. No. 242.) MC Ne 
[By apprentice, though duty not paid for thirty (111: appr, 
his maſter to clothe him. Rex v. North Owram, F. before 
B. S. C. No. 48. Ser, 1132.] Xp Wards, 
[Tho' the apprentice is to be found all necefſaries "Wh ſhall 


ther, and no duty paid for ſuch maintenance, maſter 
45. per week for it, which is an equivalent, N. B. 


JUSTICES OF PEACE, 


not obliged to anſwer à queſtion, which tends to contradict his 
red, Rex v. Portſea, 7. 16 G. 3. B. S. C. No. 261.]J 

[By apprentice ailigned by indorſement on the back of inden. 
wie, (voidable, and afterwards declared void by ſeſſions,) with- 
out afent of juſtices. Rex v. St. Petror, T. 19 G. 2. F. S. C. 


No, 84.] 


ir to ſecond maſter, and by him, without aſſent of firſt, or of 


Rex v. Clapham, P. 20 G. 2. B. S. C. No. 91. Re v. Taviſfoci, 
. 7. G. 3. B. §. C. No. 186.) | j 

[By apprentice to a mariner, though for four years only, and 
the indenture is not inrolled, nor the forty days inhabitancy at 
we time, Rex. v. Gainſborough, P. 8 G. 3. B. S. C. No. 
100. | | 

p apprentice, though the confideration- money, being 64, 
was not inſerted in the indenture. Rex v. Tarmouth, H. 28 G. 
2 B. §. C. No. 120. | a en 
[Or though the indentures are not ſtampt purſuant to Sz. 8 
it on, c. 9. if the conſide ration was paid out of a voluntary, 


. §. C. No. 185. ] | 


nich was to be given to put children out apprentices ; for it 
a public charity. Rex v. Clifton, H. 12 G. 3. B. S. C. No. 
lg.) 5 


, cloatlull [by apprentice, though the indentures are loft, or not pro- 
001.) Ned, if other evidence is given of it, Rex v. Eaſt Knoyle, 
r his j 14 E. 2. B. F. C. No. 61. Rex v. St. Michael, Bath, 
Qing z 6. 3. B. S. C. 227.] = | 


(by apprenticeſhip under a ſecond indenture, the firſt being 
ncelled by maſter, father, and apprentice. Rex v. Weddington, 
$6, 3. . S. C. No. % /᷑ ÜÄÜ—–kwſe | 
(by apprentice to a certificate-man, who removes to another 


v. Of 


6:4 


cecutor i, it he ſerves 40 days there. Rex v. St. Peter's, Not- 
o, to Min, P. 29 C. 2. B. S. C. Ne. 125. Rex v. Spotland, H. 
perion- 3. B. §. C. No. 170. | | | 

n a feier tho' the maſter, after the expiration of the term, gets a 


tficate to the ſame pariſh. Mex v. Cliftheydon, H. 14 C. 2. 


ad not WW. C. No. 56.] - | | 

wi tho Or, if the certificate cannot be found, though the maſter 
a third be came by one. Rex v. St. Maurice, Winchefter, M. 24 
G. 2. . B. S. C. No. 106.] | | | 

g. S. C apprentice in the pariſh to which he had formerly, with 


father, been certificated, but removed on being chargeable, 
- apprenticeſhip began. Kc v. Sudbury, H. 28 G. 2. 
„„No. 119. | a 

ty fil ) *pprentice in a pariſh to which his grandfather had been 
ram, F. re certificated, and had left it, and had the pauper's father 
Wards, who had been never in that pariſh ; for the certifi- 


ſhall be deemed waived or deſerted, Rex v. Taunton Saint 
C Mary 


er's vide 
his mal 


Maries 4 
» maſter 
V. B 1 [ 


[By pariſh-apprentice aſſigned (without aſſent of juſtices) from 


iuſtices to third, the conſent of ſecond jncluding that of firſt. 


erly, charitable ſubſcription. Rex v. Bethnal Green, H. 7 G. 3. 


Or, if the conſideration was paid out of a legacy, ſome of 


—— es. org , 


Birth. 


The caſe of Rex v. Sowerby is not contrary. to thi . 
determined on another point, viz. the — — iow 


JUSTICES OF PEACE 
Mary Magdalen, T. 29 & 30 C. 2. B. S. C. No. 129. . 


according to 5 . M. B. S. C. No. 130. 
L By apprentice, fon of a certiſicate- man, and born in the pariſh 


to which certificated, and ſerving apprenticeſhip i . 

Rex v. Selion, H. 21 G. 2. B.S ' of —— "TOs PR b. | 
[By apprentice to a man certificated from A. to B. where h ner 
reſided ſome years, and thence went to C. where he delivered met 
the certificate to the proper officer, and purchaſed a houſe f {l 

10% in which he lived. Rex v. Biſhopfide, T. 28 C. 2. 3. 
C. No. 122. / EE Rs 1 
[By apprentice ſerving five years, tho' the indentures then © \ 
exchanged, and a ſubſequent agreement to be apprentice for four Wo 
years to a third perſon, but no indenture executed; and fer 5 
vice thereupon, which the firſt maſter knew; ſettlement uit _ 
the firlt. * Rex v. Saint Mary Kalendar, T. 216 22 G. 2. 3. 8 jftic 
r N 5 e "lt 
[By apprentice with a ſecond maſter, whom he ſerves above voult 
forty days with the conſent of the firſt, but without aſſignment andy 
Rex v. Fremington, P. 30 G. 2. B. S. C. No. 133.) þ 51 
(By apprentice married at the time of binding, by forty day En 
habitation, rho' then being ſick he goes away to his father“ 1. , 
_ his maſter's —_—— and lives there forty days, the indentur . 5 
eing iven up, but not cancelled. Rex v. Ti. N 
B. §. 8. 3 64. ts T wchfield, M. 46. {ttled 
(By apprentice, where he lives the laſt forty days with hi 6k 
maſter ; who then bids him go where he will, and work for hi _ 
ſelf; but the indentures not ' cancelled, nor delivered up, ai 10 j 
he hires himſclf to lerer maſters. Rex v. Saint Lal 7. 5 C fiir th 
B. S. C. No. 174.] Vid. 1 Term Rep. 139. 281. | 5 Jun 
By ſtat. 31 C. 2. c. 11. perſon bound apprentice by deed, a e un 
the duty paid, and reſident forty days, cannot be removed becauſi (vn an 
the deed, Sc. was not indented ] | io — 
* The latter part of the ſervice, of an apprentice may be jo. Unc 
ed to the former, notwithitanding any intervening ſervice. deen du 
Term, Rep. 281. | bened b 

3 (ate, 1 

[By baſtard, whether of certificate-man or ot her, where bo not dos 
New Windſor v. White, Waltham, T. 5 G. Str. 186, % ecccutig 
304. Rex v. Saint Peter's, Worceſterſhire, P. 8 G. 3. B. . If a 
No. 9. Rex v. Helton, T. 16 G. 2. B. S. C. No. 66. Ker dent on 
WWyle, T. 1959 20 G. 2. B. S. C. No. 90 ad the 
But if a certiticate takes notice, that the woman is ſingle 7. K 
pregnant, and promiſes to provide for the infant ſhe goes wi en 
they ure bound by the certificate, Rex ve Ihle, M. 10 C. ze tt 
B. S. C. No. 201. | „ da, to v 
y baſtard (bern in a parih whence the mother had bal *'vrning 
removed by order, and returned there agaio) at the mother's ap 
tlement. Landinabes v. Much Birch, M. 8 C. Sir. 476. "i periſ 
HI ED : | | Wchargee 
| [Ext 5.251. 


Vo 'B I 


IR 
7 


* 


Ju T1c As GF PEACE '. 


[Extradt of regiſter and witneſs, that one was always conſi- 
Jered, as the ſon of A. now dead, and B. who does not attend, 
or ſend excuſe, tho' ſubpœna'd, ſufficient. Rex v. Creech Saint 
Melael, L. 14 G. 3. B. S. C. No. 238. / See 
[By ſtat. 13 C. 3. c. 82. baſtard child born in lying- in-hoſpi- 
al, 1s not ſettled in that pariſh, but follows the mother's ſettle- 
nent. This does not extend to caſes where the mother's ſettle- 
ment is not known.] 5 ä 
Lying-in-hoſpital muſt be licenſed at quarter-ſeſlions.] 


A certificate given to a pauper is an indemnity to the pariſh certifcate- 
o which the pauper is going, from the conſequences of per- man. 
mittag him to reſide there. 1 Term Rep. 3 56. | 6 

A certificate promiſing to receive the pauper when reque/ed, 
means only when they ſhall be legally requeſted, namely by two 
uſtices, when the paupers ſhall become chargeable. 3 Term Rep. 44.* 

Af it meant to receive them before they became chargeable, it 
would be void under the 8 9 Vz. c. 30, for a certificate is 
finding only when it is conformable to that ſtatute. Id. ibid.“ 

gut where the pariſh of H. conſiſted of ſeveral hamlets, 
luring ſeparate church-wardens and overſeers; and a certificate 
tad been granted by ſome of them, deſcribing themſelves as 


ofkcers of the pary/h at . evidence was admitted to ſhew that 
ntur they were the officers of the hamlet where the pauper was 
6. ettled. 3 Term Rep. 609.“ | 6 I 


The certificate muſt be ſigned by a majority of the church- 
rardens and overſeers. 1 Term Kep. 775. OS 
By 3 E. 2. c. 29. J 8. the witneſs who atteſts the execu- 
ton of certificates by the churchwarden, Sc. ſigning and ſeal- 
nz the ſame or one of the witneſſes, ſhall make oath before the 
lices who, by ff. 8 & g WW. 3. c. 30. are directed to allow 
the tame, that ſuch witneſs, Sc. ſaw the churchwarden, G. 
[yn and ſeal, Sc. and that the names of ſuch witneſles atteſt- 
iz, Sc. are of their own proper hand writing.“ | 
Under this ſtatute an allowance of a certificate, as having 
deen duly executed written in the margin of the certificate and 
ned by two juſtices, is alone ſufficient proof of the certiti- - 
ate, if above 3o years old, notwithſtanding the allowance do 
tot certify the affidavit of one of the witneſſes, as to the due 
uecution and atteſtation. 2 Term Rep. 466.“ | 

*If a pariſh be defirous to get rid of a certificate, it is incum- 
ent on them to ſhew clearly ſome matter in diſcharge thereof; 
nu the court will not preſume ſuch diſcharge from other facts. 
1 Term; Rep. 241.“ N | 

A temporary abſence for a particular purpoſe will not diſ- 
darge the certificate. Id. 356. But if the pauper quit the pa- 
A, to which the certificate is given without any intention of 
Rurnng, the certificate is at an end. Id. i614,* x 

ef a perſon formerly ſettled at A. receive a certificate from 
* pariſh while living on his own eſtate at B. the certificate is 
charged by his ſubſequent reſidence on his eſtate at B. 3 Term 
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the pariſh receiving the certificate. 


28 C. 2. B. S. C. No. 122. Rex v. lieptonſtall, 7. 10 


— 


JUSTICES OF PEACE. 
A ſecond certificate diſcharges a former one gi 10 b 
ſame pariſh. Id. 218... | 1 
*And a ſettlement may be gained by a certificate in the pariſh 
to which the certificate is given.#® _ | 
[By a certificate-man living on copyhold, deſcended or ſurrey. 


dered by her father to his wite. Burclear v. Eaftwoodhay, P. 5 C 
Str. 163. Rex v. Shenſtone, M. 32 G. 2. B. S. C. No. 149. 


[By certificate man, the father of whoſe wife dies inteſtate 00 
poſſeſſed of an eſtate for 99 years, determinable on the death of l 
the wife, leaving her and five other children, and the certif. 1. 
cate- man enters upon and takes poſſeſſion, and lives upon the ian 
eſtate for 29 years, tho' he (nor any other) ever took out adi. 2 
niſtration. Hex v. Cold Aton, H. 31 C. 2. B. S. C. No. 143. 4 

Wiie 


[By renting farm of 101, in two 2 but the houſe in 
aint Fohn's Hertford v. An. nl 
well, M. 9 G. Str. 529. Caſe of Stapleford, P. 4 G. 2, Str. dag 


[By executing for a year, on being legally placed in it, 2 hee 
annual office, tho' not a parochial one, ſettlement in the pariſ 1.1 
where he lives. Saint Maurice v. Saint Mary Kalendar, P. 8 6 We 

2. Str. 1014. B. S. C. No. 10. Rex v. Thiftleworth, M. if No. 
G. 3: B. . C. No. my £2, (97 | This 
[By making purchaſe of 3o/. value, and living upon it. Re: ment 


v. Stanfield, P. 16 G. 2. . S. C. No. 72. Rex v. Doading * 
ene... N. S. C. No. 23 Ü - a 
[A certificate is valid, tho” the words legally ſettled be not in it due! 


if there are words tantamount. Ker v. Hilperton, P. 17 G2 and | 
B. S. C. No. 77. | 2D es „N 
[So if it is ſigned and ſealed by two churchwardens and tut [A 
overſeers, where there are fix churchwardens and four overſeen 
. Rex v. Tamworth, P. 14 G. 3. B. S. C. No. 240.] | on 
(Invalid, if not allowed by two juſtices, purſuant to ſtat. 33 
& 9g W. z. Rex v. Woton Saint Lawrence, H. 8 G. 3. B. J. 0 * 
No. 2 | 5 p P 
[And ſo if it is witneſſed by two juſtices, but without wor 74 
of allowance. Hornca/tle v. Bofton, P. 4 G. Str. 94. Fort. 3 Ge 
[So if one witneſs ſwears he was preſent with the other, nil | © 
| ſaw the churchwardens, &c. ſign, and that 4is name is il > 
hand-writing, tho' he does not ſay the other's name is his han **> 
writing. Rex v. Ajton Keynes, H. 13 G. z. B. S. C. No. 225. N bi 
The other witneſs, was a markſman and thirty years had elaptec we ; 
[It does not bind the pariſh giving it, unleſs it be in the ter! nevi 
of the ſtatute, Rex v. Saint George, Southwark, H. 22 b. 7 
B. S. C. No. 99] 5 | uud 
It need not be directed to any pariſh, nor be delivered to Sigh 
ariſh-officer. Rex v. Saint Nicolas Harwich, H. 15 . . 5. ** 
§. C. No. 62. ] e * 
[A certificate- man may gain a ſettlement in a third pariſh, i . 
a certificate concerns only the pariſh giving it, and to whom 4 1 
is firſt given, and there it ouglit to be left. Rex v. Bifhapfide, * reſted] 


the 


e tc 
. 


ed to 


JUSTICES OF PEACE. 


B.$. C. No. 26. Rex v. Petham, M. 16 G. 2. &. EC: No. 
. Rex v. Sherborne, P. 15 G. 2. B. F. C. No. 65. Rex v. 


din, H. 21 G. 2. B. S. C. No. 92. Rex v. Herſley, T. 28 


6. 2. B. S. C. No. 123. Rex v. Saint Peter's Notting lam, 
P. 29 G. 2. B. F. C. No. 125. 8 | 


[If a certificate is given acknowledging a ſecond wife, when 
there is a firſt living, tho' the pariſh knew it not, they are 
obliged to maintain both and their children. Rex v. [leadcorn, 
J. 10 C. 2. B. F. C. No. 86.] 9 | 
[Certificate acknowledging A. and B. and C. their fon, as 


inhabitants, is good for C. tho' a baſtard, and the pariſh knew it | 


not. Res v. T oftock, H. 13 GC. 3. . C. Ne: 228. 


Certificate-man, or any of his family, tho' born of another 


wife, and after certificate granted, cannot gain a ſettlement in 


the pariſh to which he is certificated, but by hiring tenement of 
10. yearly value, or executing an annual office in the.pariit.. 
5. 8. C. No 65. ; Rex V. lirav, ; 


her v. Sheroorne, P. 15 G. 2. 
H. 19 C. 2. 3. S. C. N. 8 Buckingham, H. 26 KK. 
2. B. S. C. No. 112. Rex v.Letchlade, H. 28 G. 2. 3B. „. C. 
No. 121. Rex v. Alton, P. 30 G. 3. H. S. C. No. 134. N. B. 
This is not to be under ſtood as preventing their gaining ſettle- 
ment by purchaſing 30. value, or by gaining: any eltate by 
operation of law, } | | 


If a certificate-man by deviſe has free liberty and power to 


ducll in a houſe during lite, it is a diſcharge of the certificate, 


zud he gains ſettlementa Kex v. Moburn, JI. 14 G. 3. B. S. 


C. No. 244. | | FE | 

[A certiticated perſon ſerving an appremiceſhip, or other- 
vic gaining ſettlement in a third pariſh, becomes clear of the 
certificate, and may afterwards gain a ſettlement in the parith 
to which he was certificated. Rex v. Great Torrington, T. 30 
. 31 C. 2. B. S. C. No. 136. Rex v. Keywham, T. 30 & 31 
6. 2. B. S. C. No. 137. der el, Hi 31 G. 2. 
B. 5. C. No. 137. ] | | Th. 

A cert/ficated perſon having returned to the certifying pariſh, 
ad remaining there 18 years, a ſon who was born to him there, 
being hired and ſerving for a year in the pariſh certified to, 
plas a ſettlement in that pariſh. _ Long. 418. (402 )* 


[By any eſtate, whether freehold, copyhold or Ieaſchold, Eſlate, : 


wich a man gets by deſcent or deviſe, or gift, or marriage, 


operation of law, of what value ſoever, and reſiding upon it. 
Nn v. 


Mule v. Grandlirough, T. 4 C. Str. 97. Port. 302. 
17.10, 7. 7 8G. a2. . 8. . 4 Rex. v. Marwec!. 
I. 20 7. 2. B. S. C. No. 124. Rex v. lngleton, P. 6 G. z. 
5. J. C. No. 179. Rex v. Himing tau, T. 6 G. 3. B. F. C. No. 
52. He g v. Saint Mary Whitechapel, T. 8 9 G. 2. B. S. C. 
No, 17.) *1 Term Rep. 441.“ 


J huſband may gain a ſettlement by reſiding on an eſtate 


veſted in truſtees for the ſeparate uſe of his wife. 3 Term Rep. 114.* 
By a widow reſiding on eſtate wherein ſhe hath right of 
wer forty days, but ſhe does not communicate the ſettlement 

Rr 2 | to 


os JV SDECERs. o 


to ſecond huſband nor their children reſiding there with her. 
Rex v. Painſwick, T. 14 G. 3. B. S. C. N. 243. 


*But, where a woman on her marriage with a copyholder of J 
a manor, in which the widows of huſbands dy ing ſeiſed are en- 

- titled to their free bench, gave a bond that the ſon of her intend. p 
ed huſband by a former wife, ſhould have poſſeſſion of part cf the 
copyhold eſtate after the death of her huſband, on conditien of at 
his repairing the part of the houſe reſerved for her, and after tle B 
death of the huſband, the widow delivered up the poſſeſſion to a 
the ſon according to the bond, he gained a ſetilement by reſiding 
on it forty days. 2 Term Rep. 577.“ Oh ſs 

[Or tho' the forty days be not ſucceffive, or on the eſtate, | 
but in the pariſh, at an alehouſe, as a gueſt. Rex v. g9rywn, par 
H. 12 G. H. S. C. No. 40s] | | tha 

(Or tho' he is only tenant in common with others, Fez v. ſex 

Saint Nyotts, T. 13 G. 2. B. S. C. No. 42. vrr. 1116.) 0 

k gBy 9 6G. c. 7. no perſon ſhall be deemed to acquire any ſet. G. 
tlement in any pariſh or place, by virtue of any purchaſe of any abe 
eſtate or intereſt in ſuch pariſh or place, whereot the conſidera. . 
tion for ſuch doth not amount to the ſum of 3ol. bond fa, [ 
aid, for any longer or further time, than ſuch perſon fal ir 


Inhabit in ſuch eſtate, and ſhall then be liable to be removed to gete 
ſuch pariſh or place, where he was laſt legally ſettled before the Bit 


ſaid purchaſe and inhabitancy therein“. 6. 1 
®*Subſequent improvements on a purchaſe, are not to be con- 7 
ſidered as part of the purchaſe money under this ſtatute. 11. 
Rep. 596.“ | | | Natl 
But reſidence on an ate coming by deviſe though under the rar 
value of zol. gains a ſettlement, a deviſe not being a purchafe 1 


within the meaning of this ſtatute. Pong. 767. (738) et /cq. ta. b. 

ing a grant of a copyhold with 15. fine, 15. heriot, and 1s. rent, 

is a purchaſe within this act. 1 Term Rep. 241.“ | 
A conveyance from a father to his ſon in conſideration 0 "7 


. 


natural love and affection and of natural love and aſfection aud 


chure 


10l. is not a purchaſe within this ſtatute. 3 Term Rep. 251. by 
*Where the conſideration expreſſed in the deed of conveyan« 4 "= 
was 281. under which the pauper claimed his ſettlement, pa» me 
evidence was admitted to prove that 300. was the real conſider: : 
tion. 3 Term Rep. 474.“ 85 8 * 
[By purchaſe of a houſe for 391. tho' 30l. of it was advanced TH 
by another by his order, and the premiſſes ſoon after mortgage B 
for it, and reſidence on it for four years, till the mortgage t 
entered, and had releaſe of the equity of redemption. . A 
dington v. Tedford, P. 8 G. 2. Str. 1014. B. S. C. No. 18.] Maces 
f (By purchaſe of above 3ol. tho? great part of the money bor d 
rowed, an eſtate mortgaged for it, and immediately let, , ide 
' purchaſor never lived upon it, but lived in the pariſh, and u. By 
= rated to and paid the land tax and has ſince ſold it. Rex v. Ae 
| Beauchamp, T. 26 & 27 G. 2. B. S. C. No. 116.) WL! 
; | Xs | \v. 20 
Executing: [The office of collector of duties on births and burials. Re 1 


v. Bickham, H. 7 G. Str. 411. Fort. 304. Ur. 
Th 


jVs TICKS GE ELACE: ĩ 


[The office of tithingman. Burigſcombe v. Sampford Peverill, 
5 . 9 6. Sir. 544. i | | 
'The office of ale-taſter in a borough, tho? not a fifth part of the 
*. rin. Rex v. Whitechurch, T. 27 & 28 G. 2. B. S. C. No. 117.1 
1 Schoolmaſter (licenſed by ordinary of free grammar- ſchool, 
he ind clerk of a parochial chapel.) Rex v. Preſton, P. 9 G. 2. 
the J. . C. No. 24. ] 8 | 5 
ras If a man lives forty days where he is not removeable, he is Habitations 
þ (ttled there. Paſſm.] 1 9 8 8 
ſtate, When a ſervant has reſided part of the year in one pariſh and 
part in another, at different intervals, making when added, more 
than forty days in each, his ſettlement is in the pariſh where he 
ex v. ſept the laſt night. Doug. 657, 658. (633, 634).* 3 
| [Except on his own purchaſe under the value of 30l. by fat. g 
y ſet- G. c. 7. he cannot be removed, yet gains no ſettlement ; and ſo, 
f any where a woman whoſe huſband is abſent, reſides on his eſtate. Rex 
dera. „ Aytbrop Kooding, M. 30 G. 2. B. S. C. No. 131.) | 5 
4 fide By inhabiting on an eſtate whereof there has been long poſ- 
mall ſeſſion, tho“ the title does not appear, at leaſt till the right is 
ed to determined. Aſbbrittle v. Wyley, M. 11 G. Str. 608. Rex v. 
re the Biton, M. 9 G. 3. B. S. C. No. 194. Rex v. Garway, M. g 
6. 3. J. S. C. No. 1064 > N 85 

con. By perſon who is intitled to a diſtributive ſhare of the money to 

1 BY, be raiſed by ſale of an eſtate, reſiding on it. Per Gould J. Rex v. 
Natland, M. 15 G. 3. B. S. C. No. 247. By reſidence on a mere 
equitable eſtate. Doug. 631 (609, 610.) 767. (738) et ſeg. 

If a church yard lie in two pariſhes, the ſexton may gain a 
latlement in the one in which he reſides, although no part of the 
curch lie within that pariſh, 3 Term Rep. 118.“ 


Wi, 


Zy a general hiring for that is a hiring for a year. Rex v. Min-Hiring and 
in, H. 24 G. 2. B. S. C. No. 107. Rex v. Berwick Saint ſer vice. 
Jun, P. 33 G. 2. B. S. C. 160.] *but a hiring at ſo much per | 
neck is not an implied hiring for a year. 2 Term Rep. 45 3. 622.* 

*If there be any thing in the contract to ſhew that the hiring 
"3 intended to be for a year, there the reſervation of weekly 
3 ages will not control that hiring. 1d. 453.“ 
gage But if the payment of weekly wages be the only circumſtance, 
r mult be taken to be a weekly hiring. 7. ibid.“ | 

Fd An agreement by a daughter to live with her father, and do the 
18. ſffces of a ſervant for a year, for her board and lodging and other 
y bor cgullnes, is a good hiring for a year, though the daughter is to be 
ct, t liberty to earn what ſhe can by her labour. 2 Term Rep. 37.5 ; 
nd we *Ey airing for a year, from IWhitfuntide to Whitſuntide, if ſuch 
V. dag be according to the uſage of the country, though the ſpace of 

* —_— be leſs than a year. Dong. 440. (424). B. S. C. 
N. 208. 55 | | 
„So, by a hiring on the day after Michaelmas to ſerve till the 
»Huelmas following, ** till Michaelmar”” being inclulive. Id. ibid. 
Tan Rep. 490. B. S. C. No. 222.“ 
| Rr 3 5 By 


cyahe 
fa 


\faders 
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their maſters think themſelves at liberty to part. Rex v. Stockbridge, 


H. 6 2. B. S. C. No. 7. Rex v. Atherton, H. 16 G. . 3 


in the pariſh of A. and before the end of the year, the ſervant removes 


| hired to the ſame maſter for another year, with an increaſe of wage, 


10 gvineas was told by his maſter at the expiration of that time, 


cxer living there. ; ex v. Saint Peter's, Oxon, and Wycomb, J 


JUSTICES OF PEACE, 
{By general hiring and year's fervice, tho? no mention of Wages 


or maintenance, and tho” ſuch ſervants (poſtillions in an inn) and 


N. 14 G. 3. B. S. C. No. 236. Hex v. Bath Zaſton, H. 16 6. 
VVV 7 
By a conditional hiring, with a year's ſervice. Rex v. Lidney, T. 


6& 7.G.2. B. S. C. No. 1. Sir. 95”. Rex v. New Windſur, 


S. C. Nu. 71. Rex v. Saint Ebbs, H. 22 G. 2. B. S. C. No. 101. 
By ſervice in the ſame farm under ſucceſſive maſters, without 
any diſcharge by the old, or agreement with the new. Rex y, 
Ivingboe, P. 4 C. Sir. go, Fort. 317. 9 | | 
If there be a hiring for a year, and ſervice for part of that year, 


with the maſter, to the pariſh of H. ſerves out the year there, is 


and ſeveral months longer in B. without any interval, he gains 3 

ſettlement. Doug. 309. (296).* 

And z4vo ſervices, under different hirings may be tacked together, 

ſo as to make a ſufficient ſervice for a year, even when there has 

been an interruption between them, and an abſence from the maſter 

honſe for part of a day. Doug. 310. (296, J.) 1 Term Rep. 778.“ 
The ſervant having been hired for and ſerved 11 months for 


that he might ſtay on an end,” without mentioning the wages, to re 


which the ſervant aſſented; the ſecond agreement was held to be a bleu t. 
general hiring, and party ſerving a year under it gained a ſettlement. WW itho 
3 Term Rep. 56.* | oe C. 
[By. ſervant, tho' ſick and abſent, or abſent with leave, ot [By 


without leave, but received again, or abſent without leave, being firmec 
fick at the end of term, and never returning Rex v. Iſlip, P.) Ce. 
Str. 423. Fort. 305. Rex v. Laton, T. 8 & 9 G. 2. B. S. (..) 
No. 14. Rex v. Goodneſlone. T. 19 G. 2. B. S. C. No. bx f 
Rex v. Neither Heyford, P. 32 G. 2. B. S. C No. 152. Rex . Lear 
Chrif-Church, P. 33 G. 2. B. S. C. No. 158. Rex v. Madl re 
ten, H. 11 G. z. B. S. C No. 211. Rex v. Bray, P. 11 C. .!“ 
B S. C. No. 214. ex v. Richmond, P. 13 G. 3. B. S. C. No. ths 
229. Vid. 1 Bl. Rep. 214. ORE * 

By ſervant, tho“ his maſter force him away two days before the To 
expiration. J's Hertley v. Eafl Clendon, T. 8 G. © Fort, 210 [By 
Sir. 5 2. 2 2 | | | CY 

(Ci tho' the ſervant goes away with leave, ten days before ths 5 ry 
expiration, to ſce his relations, becauſe he wiſhes not to be ſettlQF W. 
there. Rex v. [rome Selas od, 7. 6 G. 3. B. S. C. No. 181. 7 << 
v. Pollen Higham, T, 11 C. 3. B. S. C. No. 216. Sed Q why be ther pa 
was not ſettled at Haurdicy f] Ez 10 C. 

{ By ſervant where he lives, though his maſter not ſettled, nc WI 
lon, /, 
L. C. 2. 


9 6. Fort. 318. Sir. 528. Biſhops Hatfield v. Saint Peter' i . 
1G. 2. Sir. 794. Rex v. Eaſt Iifky, «M. 13 G. z. 
No. 223. | 3 3 


JUSTICES OF PEACE. 


8 17 Oxon, 7. 8 G. Str. 524. Sed N. it appears that the maſter 
ang uud no domicil, but ſometimes lived with one daughter-in-law, 
age, ind ſometimes with the other; and where the laſt forty days 
0 vice was, was adjudged the ſettlement. Per Ld. Mansfield, 
| 18 GC. 433]. | ö : : 
„7 [By a hiring fora year, and ſervice for a year, though the 
ſur, whole year's ſervice is not under the year's hiring, and even 
. though ſome part of it is prior to the years hiring. Brighteell - 
101.) . Weſt Hanning, H. 1 C. Rex v. Aynhoe, M. 1 G. 2. Ld. 
"Ou Ram. 15 11. Hanmer v. Elleſmere, M. 4 G. 2. Str. 878. 
dex v. - 


And though an hour intervene between the two. Rex v. Fifehead. 
M. 11 E. 2. B. S. C. No. 37. Rex v. Underbarrow, H. 
66.2. B. S. C. No. 175. Rex v. Spaunton, P. 15 G. 3. 3. . 
(, No. 249. . | 


ud her own victuals and lodging. King's Norton v. Cambden, T. 
36.2, Str. 1139. B&.S. C. No. 52.] V | 
By a hiring by the year to work by the piece, with an implied 


ether, lverty, from the uſage of the place, to be abſent when the ſer- 
re has rant pleaſes, but not to work for any other maſter, and ſervice 
aller; WW under ſuch hiring, though the ſervant may have abſented 
778.4 8 binlelf at different times in the courſe of the year. Doug. 333. 


619.) | 3 
do, 2 militia man being hired for a year, with an expreſs 
wreement that he ſhall be abſent on duty for a month, and in 
leu thereof /erve a month over the year, gains a ſettlement 
xithout ſerving the additional month. Doug. 391, (376.) B. 
5 C. No. 234. | | 


Ive, ot [By conditional hiring of a married man, which was con- 
being I firmed, and all the ſervice, after the wife's death without 
P, j CW fie, Ker v. Bank Newton, P. 31 G. 2. B. S. C. No. 
. S. C.) | | 


9• 1 | ; | : a 
*If a ſervant be unmarried at the time when he is hired for 


Rex . ear, he gains a ſettlement by a year's ſervice, though he marry 
addin ore the ſervice commences. 3 Term Rep. 385.* 5 
16.3 „ hiring for a year and ſervice, though the wages paid from 
C. No line to time, and though the ſervant goes ſeveral times with leave, 


0 work with others, and receives wages for it, only abating to his 
_ pro rata of his yearly wages. Rex v. Beccles, P. 17 G. 2. 
. C. No. 78. | | 
(By hiring and ſervice, and forty days reſidence, though 
dot at one time. Rex v. Greenwich, M. 18 C. 2. B. S. C 


. 82.) | 
le 52. | | | 
_ Where the laſt forty days ſervice are performed, without any 
why es contract, though a year's ſervice had been per henned in ano- 


tier pariſh under the hiring for a year. Rex v. Groſcombe, M. 
9G.2. B. S. C. No. 87. | 


x; the * ending there, Rex v. Bath-Eafton, P. 14 G. 3 B. 
C. 241, * 1 
| Rr 4: | | N. B. 


57 ſervant attending his maſter on a viſit. Rex v. Saint Pe- 


(By hiring and ſervice for a year to ſpin at 184. per ſtone, and 


[Where the laſt forty days” ſervice tho! at a place of public re- 
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N. B. The difference between this and Rex v. An, p i 
S. C. No. 134. is that there the ſervice did not end at fh To 
public place.] | 1 $ 1 
[Servant ſometimes at 4. where his maſter reſides, ſom ſt 
times at B. where he has a farm, lives at fl. the laſt forty eu ber 
ſucceſſively, but more than forty days in the whole at A. and lod e 
there the laſt night, ſettled at 4. Rex v. Lowneſs, P. 10 6. (B 
B. S. C. 258.] : | „„ Fund 
[By hiring and ſervice by an apprentice after his maſter's deu nuſt 
Rex v. Eakdring, P. 26 G. 2. B.S.C. No. 114. 7 i 
[Or by pariſh-apprentice, if the indentures are cancelliil ; .. 
he being of age though without the conſent of the pari . 
officers. Rex v. Eccloſtall Bicrlow, P. 6 G. 3. B. S. C. No. 150 * 
[By hiring for a year, though at the end of three qu & 
ters the ſervant was diſcharged againſt his confent, and Ho. 
_ diſcharge allowed by a juſtice (becauſe he had married) by By 
without order in writing. Rex v. Hanbury, T. 26 C 27 b. Mhired 
B. S. C. No. 115.] : 4. b. 
If a ſervant bired for a year, give warning 8 days before i | 
expiration of the year, to leave his maſter at the end of it, a Tt 
the maſter diſcharge him on the ſame day, paying him his fu ie ba 
wages, the ſervant being willing to ſtay *till the end of ade 
vear ; the contract is not hereby diſſolved ſo as to prevent r the 
ſervant's gaining a ſettlement ; but the diſcharge is merely bz. 
diſpenſation with the remainder” of the ſervice. 2 Term Rep, b . 
If a yearly ſervant be diſcharged 4 or 5 days before the e hu; 
of the year on his maſter's becoming a bankrupt, and receive th Dung. 
full year's wages, the ſervice is ſufficient to give him a ſettlement 
[d. 527. ; 255 : 4 | 
If a maſter fraudulently turn away the ſervant with a viel:1en 
to prevent his gaining a ſettlement, or wrong fully diſcharge hq . gai. 
before the end of the year, that will not defeat the ſervant's gi 
ing a ſettlement. Id. 626.“ TS ls fath 
A bond fide exception of part of the time, at the time of big »The 
ing will prevent a ſettlement, but if there be no exceptio ly at 
then a permiſſive abſence afterwards will not prevent Wie fat! 
2 Term Rep. 455.* Eee | Term 
„Therefore if a maſter and ſervant before Michaelmas agree A (« 
yearly wages, and the maſter while he is taking the money fich 
his pocket to give earneſt tells him that Je Mall be allſent a fer mily ; 
night at Michaelmas becauſe of his ſettlement, and that he will ber i; 
him that time to get what he can, to which the ſervant afſents WW the 
this is a mere diſpenſation, and not ſuch an exception 0 he 
of the original contract, as will make the hiring inſufficien87:.,, , 
2 Term Rep. 370.* | 5 | | 
Thy hiring, for eleven months, and to give in a montag 
ſervice, and werving accordingly all but three days, and rect": 1; 
ing the whole wages. Rex v. Milwich, T. 30 & 31 C. . 
B. S. C. No. 139. | 1 155 By a 
(By the laſt 40 days ſervice with the executor of the 071309888: {ah 
maſter, in continuance of the original contract. Rex v. Lade 


P. 15 C. 2. B. S. C. No. 64. (3 


Fus rie e © - 


[By hiring for three years under certain conditions, and ſer- 
vice for ſix months, then abſent for three months, being ill, 
id then ſerving nine months, till he was removed by order of 


uſtices, Sed N. it ſeems as if the orders were quaſhed, becauſe 
ty day they removed the pauper whilſt in actual ſervice, Rex v. Oale- 
| ode %, 7. 24 C25 C. 2. B. F. C. No. 108.] 


(By hiring for a year, though the ſervant does not work on 
furday; and holidays, by the cuſtom of the country; but that 
muſt not be part of the original contract. & v. Saint Agnes, 
7. 10 G. 3. B. F. C. 209. Rexv. buckland Denham, H. 12 GC. 3. 


-_ 
* 


ncelleii 5.5. C. No. 218.) . 8 

parih [Hiring for a year may be proved by implication, as that 
o. 1% / was hired by B. to ſerve as under-carter to C. and 
e qu (. ferved the year. Ker v. Nutley, P. 12 G. 3. B. S. C. 
nd t No. 220.] "De 8 | | 
ed) by By the ſon of a certificate- man from under the certificate, 
27 C. 1 birech and ſerving in a third pariſh. Rex v. Horſley, T. 28 C. 2. 


4. . C. 123. 
fore In | 
it, an 
his ful 
| of tl 
vent th 
erely 
en 024, 
the en 
eive th 
tlement 


It is not incumbent on the perſons married to prove that Marriage, 
be banns were publiſhed, nor does the entry directed to be 
made (of the banns and marriage, /emb.) affect the validity 

pf the marriage. Nex v. Saint Devereus, P. 2 C. 3. B. S. C. 

p62.) *1 Bl. Rep. 367.“ | 5 | 
"The removal of a feme covert, is primd facie evidence, that 
be E ſettlement is in the pariſh to which ſhe was removed. 
Dng. 4 5 | ; | 


h a v 
arge hi 
t's gait 
e of hi 


xceptio 
vent I 


A child is not emancipated ſo as to loſe the benefit of any Parentage. 
nlement his father may gain, *till 21 or marriage, or till he | 
4 gained a ſettlement in his own right, or 'til! he has con- 
cd a relation inconſiſtent with the idea of his being part of 
b father's family. 3 Term. Rep. 355.* | 
The ſettlement of a child 5 years old, leaving the father's fa. 
ily and living with different relations 'till 10, follows that of 
father, if he has not gained any ſettlement in his own right. 
Term Rep. 114.“ | : 
A fon 16 years old was bound apprentice in A. for 4 years, 
ach he ſerved and never afterwards returned to his father's 
mily ; the indenture was void for want of a ſtamp, and the 
ther in the mean time gained a ſettlement at B.; it was held 
it the ſon was not ſettled in 4. by the apprenticeſhip, and 
the was not emancipated, but followed his father's ſettlement. 
ne Ry. 153.0 7 
by certificate-man's children in his pariſh, though the 
00 an after his death ſwears they were never married. 
recen ® Windſor v. White Waltham, 7. 5 E. Str. 186. Fort. 
5 | 


9 5 5 
a ſon of ten years old living with'his father at A. though 


oree fo 
ey fron 
t a fot 
will gn 
aſſents 
jon ou 
ifficien 


origit 


hv lather afterwards without him gains a ſettlement at B. n 


io v. Met wondliay, T. 7 G. <tr. 438.] | | 
: | | WP" 
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f By the children of a widow who gains a ſettlement after her 
huſband's death. Saint Katherine v. Saint George, T. 1 G. Þ ur! 
218. Rex uv. Woodend, Il. 12 E. Fort. 328. F. C. Paulſury 
Woodon, Str. 746. Ld. Raym. 473. Rex v. Barton Turfe, T. 3 

S's 6.8. . S. C. No. I5.} . - 

[ By a legitimate child at his father's ſettlement, tho' he (the 
child) was never there. Zwer/ley Blackwater v. Saint Giles, Il. 10 
G. Fort. 320. Ld. Raym. 1342. Str. 480.] | 

By fon who has ſerved an apprenticeſhip, and afterwards works 
about the country for himſelf, but comes to his father's when he 
pleaſes, (tho' he pays for what he has) conſiders it as his home ard 
has his holiday cloaths there. /e v. Halifax, P. 15 G, 3 14 

| Mansfield abſent. B. S. C. 251.) | | 

[By children, of a father, having no ſettlement at the ſettlement 
of the mother. Rex v. Saint Botolph without Biſhopſgate, H. 28 C. 1. 
B. S. C. No. 118. Rex v. Saint Matthew Bethnal Green, M. zz 
G. 2. B. S. C. No. 153. „ 

By children at their father's ſettlement after thirty years cohabi 
tation with the mother, though the marriage is doubtful; and the 
huſband ſhall not be admitted to diſprove it. Rex v. Stockland, T, 1 
G. 3. B. S. C. 163.] | 

[ By children of a certiſicate-man where he gains a ſettlement 
purchaſe. Kex v. Dedilington, T. 16 17 G. 2. B. S. C. No. 75. 

[If father and mother are removed as man and wife, and the 

— order coniirmed, tlieir children born afterwards ſhall have th 
father's ſettlement, and evidence ſhall not be allowed to ſhew th 
the father and mother were not married. Rex v. Woodcheſfler, 
16 G. 2. B. S. C. No. 67.] 


Renting» {By renting 100. a year in value, tho? the rent is ſmaller Smt 
Sydenham v. Lamerton, T. 3 G. Str. 57. Rex v. Saint Mathe, 
Bethnal Green. H: 7 E. 3. B S. C. 185. Rex v. Bilſdale Aug o. 
ham, P. 16 G. 3. B S. C. No. 260.] | #9 6 

[By renting 10/ a year, tho' the landlord is to pay pariſh rt 
Rex v. Framlingbam, T. 13 G. 3. B. S. C No. 233. 
* The: criterion, by which the court form their judgment 1sn 
the ability of the perſon coming to reſide on a tenement of 10/ 
year, for if he be zrufted with a tenement of that value, that is f 
ficient. 1 Term Rep. 48.* ij N | 
[By renting an intire tenement of 10“ in two pariſhes, {ett 
ment where the houſe ſtands Sou'h Sydenham v Zamerton, 7. 30 
Sir. 57. Lex v. Saint Matthew Bethnal Green, II. 7 G. 3. B. 
C. 185. | 
: [By . 9! 1c. in one pariſh, and 3. in another adjace 
(thongh ſeparate tenements,) of the ſame perſon, ſettlement wh 
he lives. Flf:d v. Holiiburne, M. 3 G. 2. Str. 849-] Jil 
Term ep 458 | | _ : 
[Ny a leaſe at will, and occupation. Cranly v. Saint Mary 6 
ford, H. 8 G. Sir. 50. | | | 


"JUSTICES OF BRACE. -. 


[3y renting a coney-warren. Ainver v. Stone, H. 12 G. Str. 
.] #vid. 3 Term. Rep. 772.* 55 by 

Where the pauper rented the fiſhery of a pond, with the 
arſedge, flags and ruſhes, growing in and about the fame for 


L 
fl nderfi t 
Mt it was a tenement within the ſtatute g and 10 ,. 3. c. 11. 


Tom Rep. 358.“ 


nths at the annual value of 10. is a taking of a tenement 
thin the 13 and 14 Car. 2, c. 12. ſo as to give a ſettlement. 
e and Term Kep. 451.* 5 2 | 
3 +1 cattlegate is a tenement within the f. 13 © 14 Car. 2. c. 
; ſo as to enable the occupier of it to gain a ſettlement. 1 Term 
F PEE. | 

ty a priſoner renting a houſe within the rules, and pay- 
ng taxes, Saint Margaret v. Saint Martin, H. 5 E. 2. 


. 024. 


. C. No. -33.] : | 

[By renting 107. though it is too dear, though he has 
id it was to gain a ſettlement, and though he is not of 
bility to ſtock it. Rex v. Weſton, T. 14 ©& 15 E. 2. 3. 
CC No. 509 | 


0. 107.] Ce 
(By renting tenement of 10/. and paying the whole rent, 


t ever occupying the reſt, but letting it off to under-te- 
ants immediately. Rex v. Llandverras, M. 7 G. 3. B. S. C. 
0. 183.) | ; 
ni! or more, ſettlement where he lives. Rex v. Sandwich, J. 
50 6. 2. B. §. C. No. 13. Rex v. Saint Lawrence Wincheſ- 
„ . 8 G. 3. B. S. C. No. 190.] - 

ut he muſt abſolutely reſide in the pariſh where part of the 
remiſſes lies. 2 Term Rep. 48.* | 
{by renting the moiety of a tenement as tenant at will, 
tere the moiety exceeds 1ol. per annum, Whether. it is 
en jointly of the landlord, or whether the original tenant 
» in 5 Rex v. Duns Tew, 7. 29 C733 G. 2. B. S. 
0, 128. Co . 

By renting rol. ſolely, tho' ſtocked and occupied with 
8 Rex © v. Nm.. V6. z. 8. 
„ | OE 
renting tenement of 10). yearly value, though it is not taken 
'i whole year; and forty days reſidence. Rex v. Shenſtone, P. 
. £. C. No. 151. Rex v. Saint Lawrence Wincheſter, 
90. 3. . F. C. No. 190. Rex v. Stanton under Bardon, H. 


10.3. B. §. C. No. 185.) | DB 


zyear, the court underſtood that the ſoil paſſed with it, and 


„Taking the hay, graſs and afteranath of a meadow for 10 


[By renting a windmill, Rex v. Butley, T. 10 C. 2. Str. 1077. 


'By taking for a year, and living there half a year, and paying. 
te half year's rent. Ae v. Winterbourn, H. 4 G. 3. B. S. C 


living above forty days in part of it worth 4os. with- 


By renting 10/7. whether diſtin& or intire, whether in one 


"-3- B. S. C. No. 178. Rex v. Saint Matthew Bethndl-Green, 
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Taxes. 


v. Saint Giles, H. 15 G. 3. B. S. C. No. 248.] 


Rep. 09. 


and the pauper's name is inſerted in the rate, and alſo, hi; 


JUSTICES Oe 

[By renting ſtable by a job - coachman for the ſtanding of 1 
horſes ſupplied by him to the leſſor. Rex v. Saint Margaret Fil 
Areet, H. 11 G. 3. B. S. C. No. 212.] a 

[By renting part of a houſe and furniſhing it, though only o 
door and one ſtair-caſe uſed in common with other perion:. J, 
v. Saint George Hanover-/quare, T.11G.3. B.S.C. No. 2 
Sed N. This was ruled late at night, and no defence made, a 
ſeems contrary to the doctrine laid down by Lord Hardwick, th 
no part of a houſe can be ſaid to be in the tenure oro 
cupation of a lodger. Fludier v. Lombe, T. 9 G. 2. }B. 
H. 307.] | t | 

[ (part of a houſe) but this doctrine is now eſtabliſhed. }, 


It is not neceſſary that money ſhould be paid by war 
rent; repairing gates is equivalent. 1 Term Rep. 137. 
*So, where a pauper was permitted by ſeveral perſons, hari 
a right of common, to occupy a tenement of 1o/. a year vad 
as a reward for his ſervice as a herdſman, it was held that this { 
vice was equivalent to a rent. 1 Term Rep. 598.“ 
*The fact of the pauper's taking a tenement of 10!. a year 
{ufficient to give a ſettlement, though the leſſor may have no ui 
1 Term Rep. 358.“ | 
*Where a perſon renting and reſiding on a tenement of 100 
year in A. was removed to B. by an order of two juſtices, and: 
terwards returned to the ſame tenement without making any 0 
contract, and reſided there more than 40 days, he there, 
gained a ſettlement though the order of removal was un ; 
pealed from: for the contract was not thereby diſſolved. 2 7: 


TITS 


piers, 
nat 0 
id, 15 
. no 

[By being rated and paying, for both are neceſſary. Rex v. he. 
ratt, M. 9 C. 2. B. S. C. No. 21. Str. 1123. Rex v. Low VS: nat 
tow, H. 10 G. 2. B. S. C. No. 30.) = the j1 
hut if the name of a former occupier, who, to the Know cela 


of the pariſh officers is dead, be continued in the poor-rate, Mo 
the preſent occupier pays, he ſhall gain a ſettlement. YM: - 

os. 6463.) Ty | | The 
. * 4,2 8 the farm was rated, and the landlord paid h 
rate, and was allowed it by the tenant, the latter did not land 
a ſettlement, it being ſtated that the overſeer did not know [Wt tg 
the tenant reſided there; for though where a houſe i eber 
it is primd facie a rate on, the occupier, that is not conclul: a gu 


2 Term Rep. 627, 8.* | | lax; | 
(So, if the rate is thus, “J. C. or tenant,” and the te, 
pays, he gains ſettlement; for this is ſufficient notice, and it! By a ti 
neceſſary that he be expreſsly named. Mex v. Painſewick, 1.3) collect, 
2. P. S. C. No. 148. | ER, ES | 
* So, where the title of the poor. rue, is © ſo much in the po :1 


5 * 
ku 1 | 
, «u 


rent, and he pays at the rate of 2s, in the pound for his ſpec! 
rent, though nothing be written againſthis name in the * co: 


JUSTICES e 
4 ſums aſſefled””, this is a ſufficient rating and paying fas the 
noſe of gaining A ſettlement. Doug. 621, 2. (600.)* 
0 writing is ſhewn a man on demand of land tax, he is 
ined for it, ſettled, tho“ the original rate not produced. 
b Saint Ley, P. 16 C. 3 B. F. C. No. 259. 
(Though the tenement is not of zol. value, if it comes by 
xrriage- iettiement. Rex v. Horth, M. 10 C. 2. Hf. §. C. 


30 C31 6.2. B. H. C. No. 138. 
or 0g Though it is not a parochial tax (as land tax) and though it 


\0. 22. ; 

Nd the tenant is repaid by his landlord, and that by 

revious agreement. Rex v. Chiding fold, H. 30 G. $. iS 

Way e 0.132 Rex v. N M. 33. . No. 155. Rex 
| Ozentarr, P. 4 G. 3. B. F. C. No. 168. ] 

_ ul the title of a 2 tax Wit be, an «fleſment on the 

r valul 


This le 
year | 
no tut 


f 10! 
, anda 
any ne 
there; 
5 una 


27 


; not gain 1 Loug. hid. * 

505 if there be a column of proprietors, and another of oc- 

pier, and it is not ſpecified it in the rate, which is rated, and the 

at on paying the land tax, takes a receipt in which the ſum 
is deſcribed as“ ſo much aſſeſſed on the landlord”, the 

ant gains no ſettlement. Id. ibid.“ | 

"Whether the landlord or tenant be rated to the land tax, 

u names being in the rate, ) is a queſtion of fact to be found 

the juſtices at ſeſſions; and if they ſtate it as a fact, B. R. 


* c: 80 
wer Wi 


now led icecluded from conſidering whether they have drawn a right 
rate, ton, though they ſtate all the other circumſtances of the 
t. Ds: 3 lerm Rep. 50 5. | 
2 Te pauper being duly rated and having abſconded, his tand- 
pas defired the collectors to levy a diſtreſs on his goods left he 
{ not ge png Jhould Iyje the money ; in conſequence of which they 
no [Wt to the houſe when the pauper's daughter ſaid a friend of 
e 1s 1 father would aſſiſt them; they then went to this friend, who 
once a guinca to the collectors, and they out of that received 
tax; this was held payment of as rate by the pauper. 
the 1c. K. 550. 
nd it! b; a tidewaiter rated and paying to land- 0 thoꝰ repaid by 
1. collector, Rex v. Oakehampton, B 7 . 2. B. S. C. No. 3.] 
; ea man occupying nothing, but living with his mo- 
UN n ocenpier, and he charged as er and paying 
10 ſa rates 


e *co1 


0. 27. Or even though it be by purchaſe. Rex v. Ufculme, 


not for da whole year. Kex v. Bramley, 96. 2. B. S. & 
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Adrrini- 
fkrator - 


Appren- 
tceſhip. 


days. Nerv. Weftbnry, H. 32 C. 2. B. S. C. No. 130. 


his matter, who bad failed. Rex v. Juctington, F. 10 6. 


JUSTICES OT PEACE. 


rates accordingly. Rex v. Stapleton, M. 10 G. z. Bs ( 
No. 200. ] | _— | | 15 


A Settlement is not gained by 


[Having the remainder of a term in a cottage, unleſs he ti 


out letters of adminiſtration within that term. Kex v. Midi . 
7. 10 C11 G. 2. f. S. C. No. 341 | 1 
*Perſons entitled ta adminiſtratian or dower, who reſide on fl lun 
eſtate without adminiſtration granted, or dower aſſigned, do 1 ; 
gain a ſettlement. Daul. 631. (610 )* [3 
: 5 5 Har: 

[By apprentice, where the maſter keeps ſhop in one pariſh a 5 
hes in another, and the apprentice in a third. Rex v. $a; U 
Glave Fewry, P. 3 G. Str. 51. Sed contra poſt. ; . V. 


[If the duty on apprentices is not paid, in caſes when it ouz 
to be paid, Curenden v. Lalcad, P. 4 G. 2. Str. 903. Or, if 
indentures are not ſtampt according to 5 V. & M. c. 21. 0 
Peer v. Holbeck, M. 16 G.2. B. S. C. No. 69. Nec v. Llarta 
7. 17 & 18 G. 2. B. S. C. No. 80. Rex v. Sowerby, H. 24 C. 
B. S. C. No. 130.] ide 3 Term Rep. 353. 515.“ 

[Where no indenture is executed. Rex v. Stratton, P. 216, 
B. S. C. No. 94. Mex v. Saiat Mary Kalendar. B. F. C. No. 
Her v. Whitchurch Canonicorum, T. 5 G. 3. B. S. C. No.1 
Rex v. All. ſaints Hereford, H. 10 C. 3. B. S. C. No. 203. N. 
King ſweare, 7. 16 G. 3. B. §. C No. 262. 

(By parich- apprentice, not party to the indenture, if one 
the juſtices is not ſaid to be of the Quorum. Rex v. Wulf 
7.19 6-9. Sr. 2310. £3. 5.0. No. it] 

[Unleſs a binding within the act appears. Rex v. Saint Hel 
Abington, T. 22 J 23 6. 2. B. S. C. No. 104 ] 

* As if the indenture be aſſented to, by two juſtices ſepara! 
3 Term Rep. 380.“ | | 
lf the maſter, tho' he had not a certificate, at the tim 
binding, vet obtains one before the apprentice has ſerved to 


ton fe 
e eſtatt 
it und 


The 6 
om þ 
9 167. 
Or th 
Ye on 


rlf it appears to have been only by a parol binding. &. 
Mcrwnan, /I. 22 CF. 2. B. S. C No. 102.] 1 
(By the apprentice's ſerving another without the privity 


321. L. Kaym. 1352. Str. 582.] 5 
[\Where the apprentice ſerves without the conſent, tho'! 
the knowledge ot the maſter. Rex v. Idgford, H. 16 C. 3. 


C. No. 250. ] | | | | ©, No. 
And a mere recommendation is not ſufficient. 1 7" Nor by 
281. 3 Term icep. 605. unleſs it be, that the apprentice Wterm; 
go to a particrlar perſon in the ſame buſineſs, and make a" "pp. 232.1 
nent with him for his own good; for then though he * "Ip 

a nun 


7575 navi 


— 


jVs TICEY OR ll 


{cond maſter a conſiderable time (as two months) before the in- 
{ntures are given up to him, ſuch ſervice with the ſecond maſter 
will gain a ſettlement. 3 Term Rep. 60 5.# 
(Or by ſerving another after the indentures are deliver- 
& up, tho' the time is not expired, and the maſter knows 
he tak ind approves of it. Rex v. Notton, M. 9 G. 3. B. S. C. 
idw No. 193. | — . ; : 
[By being turned over, and ſerving a certificate man, Rex v. 
le on i Runjey infra, P.g G. 3. B.S. C. No. 198. ] : 
„ do nf * . | = 
; [By fraudulent hiring of 101. per ann. Rex v. Saint Nicholas Certificates 
Harwich, H. 15 G. 2. B. S. C. No. 62.] . man. 
(by being charged to and paying rates. 15. 
[By executing an annual office, if not legally placed in it. Rex 
1. Wingcham, MH. 17 G. 2. B. SF. C. No. 76.] 1 

Or, if he does not execute it for a whole year. Rex v. Fillle- 
, M. 18 G. 2. B. S. C. No. 81.] = 
[By executing the office of ſchoolmaſter, with a falary of 107. 

amum, which by will was given to the vicar. Rex v. Mil- 
one, P. 18 G. 2. B. S. C. No. 83.] | 


ariſh a 
v. Sat 


1 1k Oug 


[If there is not reſidence. Wookey v. Hinton Blewet, M. 8 G. Eſtate, 
. 4 6. | | 3 : 
It — intereſt in it determines before forty days reſidence. 
av. Weſt Shefford, M. 25 G. 2. B. S. C. No. 110. 

lf the purchaſe is under 3ol. tho” the purchaſer is irremovea- 
be during the tiine of inhabiting in the pariſh. Rex v. dard, 
46. 3. B.S.-GC. No. 166. 1 85. Fe 43% 465] © -* 

And therefore his children have no derivative ſettlement under 
Caint He in ſuch place. Id.] 4 „ | 
If the purchaſe is 194. tho' 15]. more is laid out on it, and it 
s ſeparat taxed after the rate of a zol. tenement. Rex v. Dunchurci, 
0 6. 3. B,S, C. No. 177.] * Where the contract for the 
the time "chaſe of a copyhold eftate was for 391. mortgaged to another 
erved on for 321. and the purchaſer paid 71. and was adm: ted to 
30. eſtate, ſubject to the mortgage, he did not gain a ſetilement 
ing. E under the 9 C. 1. c. 7. 2 Term Rep. 12. | 


e privit) The office of conſtable, if not preſented at the leet as the Fixecuting. 
10 C. = ” been. Pex v. Winterbeurn, H. 4 G. 3. . S. C. f 
q! 197, 5 2 


- 


1 
1 


Or tho” ſworn in at the leet, if it appears that he does not 
ſe on his own account. Res v. Allcaunings, H. g C. 3. L. 
a No. 196.] | | - 
Sor by a curate under a ſequeſtration: the ſequeſtration nay 
&termined at any time. Keæ v. Over, 7. n.. 0 
232. | | | 


1 94 A . = . we 2, PF . 

55 living forty years, attending the leet, amending the high. Habitatiou. 

!% having a pew in Church, five children, and doing watch — 
| | | | = and -- 
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and ward, if there is no notice in writing. Alden 
Langley, H. 3 . 2. tr. 653] : | CES 
If a man who is in/olvent, has conveyed his efate to fifa 


ſor the payment of his debts, and, afterwards, before the truſt . 
performed; gets fraudulently into palſeſſion, he will not = fear 
ment by reſiding 40 days. Doug. 030. (608.)* r* 
In an extraparochial place conſiiting of tivo houſes, or of fu * 
houſes and farms, if it has not the reputation of a vill * aso * 
othcers. Denliam v. Dalham, H. 8 G. 2. Str. 1004. P 30 rakte 
No. 11. Croke Prior v. Grafton, P. 10 C. 2. Str, 1071 : 3 pariſh 
S. C. No. 31.] | 50 de 
[By living on a freehold out of which one has a rent charge, 9 5 6. 
a ipecific legacy, much leſs where he has only an annuity chan It 
on perſonal part of which is a leaſehold. Rex v. Steckley Pe 
H 14 . 3. B. S. C. 237. 1 
The mortgagee of ſeveral houſes after recovering poſſeſſoni 1.956 
ejectment, permitted the mortgagor to inhabit one ot them for If 
particular purpoſe ; it was held that the latter gained no ſettlemen tected 
by ſuch reſidence, for he was not in poſſeſſion as mortgage. B. 
3 Term Rep. 771.* | T No, 21 
| | | As 
Hiring and * When a firing, on the face of it neceſſarily appears to be n | 
jeſs than 365 days, no uſage to conſider the time, ipecified in ier th 
hiring, as a year will make it ſufficient for the purpoſe of gainii res tl 
a ſettlement. Doug. 439. (422.) Vide 1 Term Rep. 694. TH gut 
Rep. 250. 5 | | If a 
If there is not an hiring for a year, either expreſs|y, or ges e 
law. Rex v. /vedham, M. 10 C. 3. . S. C. No. 202. ii hal 
v. Braduinch, H. 10 G. 3. B. S. C. No. 206. Rex v. Li- 157 
H. 11 G. 3. B. S. C. No. 210. Rex v. Clare, M. 16 C. If th 
B. F. C. No. 255.] * The contract of hiring, in order to gi ch fo 
ſettlement, cannot be preſumed. 1 BI. Rep. 206. 3 Term RY Saint 
| | 7 8 | | If 
Or, if there is not a reciprocal engagement on the ſervant 1 >. 
ſerve. 16id.] 1 
By ſeveral hirings and ſervices for eleven months each to Wl ip, { 
ſame perſon, with only a week intervening. Rex v. Ha... Kart 
. TERS | 
[By a year's ſervice, if two days be on liking before the hiri r i.; 
Coombe v. Weſtwoodhay, H. 5 C. Str. 143. Hex v. Ilau, I 1167 
Rae x ex An if 
{By ſervice from the fair after Michaelmas to Michaelma:, "ig; 
v. Weftwwdhay, Ibid. J. 4 G. 2. Fort. 303. Rex v. WS aw 
MH. 14 G. 2. B. S. C. No. 55.) wed 
[By hiring for a year, and ſerving eleven months, tho' be! ugh | 
been a weekly ſervant for ſome time before; for two {ervice ne. I 
ejuſdem generis cannot be coupled together. Rex v. Wring the ma 
Sts 3&0 Ne gs]: 
If the ſervant goes away twelve days before the expiration! (By ch 
with his maſter's conſent, and he has his whole wages. FP vt. 
v. Ca/ile Church, M. 9 G. 2. Str. 1022, B. S. C. No. 30. Vor. I 


JUSTICES OF PEACE. 


lf the ſervant is hired for a year, with liberty to be abſent the 


V 31 C. 2. B. S.C. No. 141. 1 
[Or with liberty to be abſent eleven or twelve days in ſheep. 
hearing time, tho? ſometimes refuſed, and ſometimes he worked 


J. S. C. No. 246] 3 : | 
[If the ſervant was a pariſh apprentice, and diſcharged by his 
rafter with his own conſent, but without the conſent of the 
riſh-officers ; he being under age at the time of the diſcharge, 
xd ao explicit leave to a particular ſervice. Rex v. Auſtrey, II. 
16.2. B. S. C. No. 142,] 5 


ve, 0 If the ſervant is hired for three years, to work eleven houts 
ay ar on the ſix working days, and all the reſt of the time and 


WAR 
J. S. C. No. 146. - | 

If the firſt contract for a year is diſſolved, it cannot be con- 
refed with a ſubſequent ſervice. Rex v. Caverſwell, P., 31 G. 


Ron it 
\ for 
emen 


580 No. 215. a 5/444 | . . 
*As i 4 maſter inſiſt on turning away his ſervant, and throw 
bn his wages which the other takes up, and then goes away, and 
ſer the expiration of fix days returns at his maſter's requeſt, and 
es the remainder of the year, the abſence is not purged. by the 
ſequent return. 1 Term Rep. 101, Vide 3 Term Rep. 754.“ 
[If a boy of eight years old is taken in out of charity, and no 
ges or contract, and ſerves fix years; for . a contract in ſuch 
le ſhall not be preſumed. Rex v. Meyhill, H. 33 G. 2. B. S. C. 
0.757. „ | Os 

[If the ſervant is hired to be paid by the piece, deducting ſo 
ich for diet and lodging; for it is not hiring for a year. Rex 
, Saint Peter's Dorchefter, M. 4 G. 3. B. S. C. No. 165. 

[If the exception, “ to be at his own liberty at all times except 
aal working hours,” is part of the contract. Rex v. Buckland 
wed, H. 12 G. 3. . 98 

'By. ſervant attending his maſter to a place of publick reſort 
% Scarborough.) Rex v. Alton, P. 30 G. 2. B. S. C. No. 134.] 


\ be fo 
in tl 
gain 


3 7 


} 5 if the man under age, and not being a widower, is married 
licence, without the conſent of his father then living. Rex v. 
lm, M. 33 C. 2. B. S. C. No. 154.] * So, if celebrated in 
apr] erected ſince that ſtatute, unleſs cured by 21 G. 3. c. 53. 


0 K duch marriages de ſadlo, may have been frequently celebrated 
rv ices tre, Doug. 659. (635.) And baſtards are within the meaning 
ü de marriage att. 1 Term Rep. 96. Rs. 9 LE 


. Ke wife. Saint Andrew's v. Saint Bride's, P. 3 G. Str. 51. 
You, IV. | SC : 3 


rel nonth, and is accordingly abſent. Rex v. Biſbop's Hatfield, 


fr his maſter during that time. Rex v. Empingham, M. 15 G. 3. 


ſindays to be his own maſter. Rex v. Macclesfield, P. 31 G. 2. 


2 B. $. C. No. 147. Rex v. Roſs, T. 11 G. 3. B. S. C. 
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If it is not ſolemnized according to marriage- act, 26 G. 2. c. Marriage. 


[By children in the huſband's pariſh, if he has nat lived with Parentage- 


alter-graſs far two guineas, and at the end of the year receiv 


626 
Taxes. 


Rex v. Stanlake, M. 9 G. 2. B. S. C. No. 192. fer 


v. Minchin Hampton, T. 4 G. 2. Str. 874.] 


1 ö. and to pay + for ſome privileges. Rex v. Knivetn and th 
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[By a ſon grown up, who does not remove with his 
another parti. Eaſftwoodhay v. Weſfthoedhay, J. 7 G. gt 
Saint Michael Norwich v. Saint Matthew Tyfreich, b. 2 G5 
Str. zit, Rex v. Bagden, H. 21 G. 2. . C'No 
Rex v. Walpole Saint Peter's, P. 9 C. 3. B. §. C. No. 100 ” 

[By the children of a woman by a former huſband, in her 
ſecond buſband's ſettlement. Kex v. Saint Giles in the Field 

.6& 7E. 2. B. S. C. No. 2. | bh 

[By children in the place where their father purchaſed leſs than 
zol. tho' he cannot be removed. Rex v. Salford, H. 4 C.; 
B. S. C. No. 166.] KS DER | 


* A fraudulent renting of 107. per annum will not give a ſetti 
ment: as, where the pauper rented a meadow for 10 guinea; 
year, and did not ſtock it, but let the graſs for the firſt half ye: 
to A. B. for three guineas, who ſtocked it and paid him, 1 
then the pauper — his landlord half a year's rent, and then 

Et mowing of his meadow to his landlord for 5 guineas, and th 


two guineas from his landlord on the balance of accounts; th 
ſeſſions adjudged this a fraudulent taking, and B. N. afbr 
it. 1 Term Rep. 261.* | . | 

[The paſture of a piece of ground of 10l. per mum. | 


[A houſe at 10/. per annum, with covenants to make additior 
to make it worth that rent which it was not before, and *t 
covenants not performed. Jouthwold v. Taxford, H. 13 C. 
Str. 1127. B. S. C. No. 47.] „ | 
[A tenement of 16/. per annum jointly between two perſon 
tho' it had been let at 20/. Rex v. Marden, M. 25 C. 
B. S. C. No. 111.] | t 

[A meſſuage, &c. and feeding for fixteen cows on lands ſpe 
fied, tho' the rent above 10). for it is not a tenement. Rex 
Lackerly, H. 25 G. 2. B. S. C. No. 113.] 3 

[A tenement of 81. per annum, and being joint-tenant, for 


33 C. 2. 3. S. C. No. 159.] 15 
[A farm of 441. for a year, and living there three weeks, a 
then under a new agreement living in part of the premiſſes 
under leaſe, for a year, nor of 10. value; for the one cat 
be tacked to the other. Rex v. Delwyn, 7. 8&q C. 2. b. 
C. No. 16.) i EET 637 


ment, 


[If he is not rated, tho' he pays. Mex v. Sarrat, M. 9 
B. S. C. No. 21. Rex v. Bramſtaw, M. 10 G. 2. B.. 
No. 29. Rex v. Lower Walton, H. 10 G. 2. J. S. C. No. 


Saint Cuthbert, 7. 15 G. 3. B. S. C. No. 254]. * ., 
[If a man's name is inſerted in a rate but no ſum ſet 2840 
when made, but next year a ſum inſerted by churchwarden, * 


JUSTICES OF PEACE 4 
the money paid. No ſettlement. Rex v. Warblington, T. 6 


r to 
438. z. B. &. C. No. 245. : 
. 2. If the land- tax aſſeſſment expreſſes that the landlord is rated 
63. ſor lands in the occupation of A. tho? A. pays and is not repaid, 
he gains no ſettlement. Rex v. Carflalton, P. 15 C. 3. B. S. 
ber „ 4252. | 3 | 
1 J. : The | a ina dock-yard (as Sheerneſs) gain no ſettlement 
in virtue of the money ſtopt out of their wages for the ſupport 
than of the poor of that ville, for it is not a publick rate or levy, 
6.3 Rex v. Friendſbury, T. 9 G. 3. EB. S. C. No. 199. 
| The proper way for a removal is to make a record of the com- (B- 73) 
ſettle plaint, and an adjudication, and then grant a warrant for re. Order o 
on moving, and return the record to the . 1 Sal, 406. f removal. 
{ yer to juſtices take the examination of a pauper relative to his ſet - 
9 21 tlement, but do not remove him, and the pauper afterwards die 
den or become inſane, it is a queſtion whether two other juſtices 
nd tt cn remove his family on it. 3 Term Rep. 707.“ Ed 
ewe [f the order of the two juſtices does not purſue the ſtatute, it 
s ; if 


ſhall be quaſhed in B. K. as, if it does not ſhew, that one of the 
juſtices was of the quorum. R. Sal. 473, 475, 481. 

Or, that the party removed was in danger of being chargeable, 
F. )al. 485, 491. Mod. Ca. 163. Vide ante, (B. 72.) | 
Or, that complaint was made by the officers of the pariſh. 


Iditio R. 5 Mod. 149. Sal. 492. | 
id t Or, that the place to which he 1s removed was his laſt ſettle- 
3 0. ment. Jide Sal. 478, . 


Or that the order was made by juſtices of the county. X. 
"af |, 7 GS ; | ; 

Or, that the examination, as well as the order, was by two 
juſtices. K. Hal. 488. 8 : 
Or, if the order be to the officers of D. whither he is removed, 
to remove him. K. Sal. 493, | ; 

If there be an order to remove him to B. and afterwards B. 
removes him to C. without appeal; that admits him ſettled at B. 
and they cannot remove him to C. but upon a ſubſequent ſettle - 
ment. K. in B. R. P. 12 W. 3. Send. Sal. 481. 488. | 

But a ſubſequent ſettlement ſhall be inteaded where it can. 
R. al. 489, 492. | : . 

If an order to ſend him to B. be affirmed upon appeal, they 
cannot remove him. K. Sal. 524. 483. 49%. 5279, | 
If an order be uncertain, it will be — : as, to remove A. 
and bis family. N. Sal. 482. 485. , 

Or, A and his children. Comyns's Rep. 86. R. Sal. 488. 

If it does not mention the ages of the children. 2 Mod. Ca. 
337- | : 


. 9 0. 
B. &. 
;, No. 


Hes If there be no adjudication of the ſettlement: as, if it ſays, 
5 1 informed. N. Sal. 473. 490. | 
t agalh Or, whereas oath has been made. R. Sal 478. 

rden, On complaint, that A. was the laft ſettlement. R. Sal. 479. 


90 it cannot be referred to the opinion of B. R.—R, Sal. * 
| | 14 1 
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legal ſettlement, well enough, on authority of a former caſe. 


Maidftone v. Dithing, M. 7 G. Str. 393. Rex v. Leofield, ? 


for by 26 G. 3. c. 107. J 131. only thoſe militia men, = 


the order recites, that A. was hired, and ſerved a year, at 


move his widow and her children to that pariſh; it is to be in 


JUSTICES OF EAR 
If the firſt order be defeftive, it will not be made valid, n 


order upon appeal. K. Sal. 482, 608. 
Nor, by the return of the certiorari. R. Sal. 493. | 
But B. R. will not quaſh an order nine years afterward; 
6 Mod. 205. hs | | N 
Nor, if the order be, Mat he endtavoured to ſettle there, tho it 
does not ſay, in @ tenement under lol. per annum. K. 5 Mod. ig, 
Sal. 493. : 3 | 
Or, that it was 4zs ſettlement ; for that is tantamount to hi; laf 
feitlenient. Sal, 473. | 5 
Or, does not fay, that they are juſtices of the diviſion; for 
that is only directory. R. Hal. 473. 480. 1 
So, if an order for ſending to . be reverſed upon appeal, that 
does not conclude to the ſending to D. K. Hal. 486. 402. 524, 
So another pariſh-may afterwards ſend to B. . Carth. ;16, 
So an order ſhall not be quaſh'd, for not ſhewing the cauſe of 
the order. K. Sal. 607. F, g. 284. | 


mult 
lr, 


[If the ordering part is by two juſtices, it is good, thorgh 
the complaint was only to one. Rex v. Weſtwood, H. 4 C. Str. 25. 
[To A. as the place of his laft legal ſettlement; bad; there mutt 
be an adjudication. id.] | e, 

Certificate- man cannot be removed, becauſe likely to become 
chargeable; he is not removeable till 4.2ually become chargeable. 
Teelby v. Wellerton, H. 4 C. Str. 77. Kex v. Hacheſton, H. 
22 C. 2. B. S. C. No. 100. Rex v. King ſod, P. 29 6. 2. 
B. S. C. No. 126. 3 Term Rep. 44.]) | 

[A perſon cannot be removed, becauſe he may become charge- 
able, it muſt be likely. Ibid.] „ 

[Order to remove A. and /is family quaſhed as to the family, 
as too general, but confirmed as to 4. himſelf. That he i: 


likely to become chargeable, and that S. was the place of his lal 


P, echa 


Heaſton v. Scifſon, M. 5 G. Str, 114-] | | a 

[Likely to become chargeable, is ſufficient, without ſaying, t 4: On 
pariſh from whence removed. Rex v. Witham, H. 5 G. Str. 18 * y 
(A bi 


ments, 


12 C. Str. 2 | | a 
A huſbandman who has actually ſerved in the militia, and . } 
married, may be removed to his place of ſettlement before all **? 


becomes chargeable to the pariſh from which he is removed hs 


hey are 
Hepron/li 
[The 
Wo fign 
If tw 
of them 
mother 
vards co 

a 
tended, that he was not married at the hiring, and dead = b 
Ne nn, „ . . 5. 


exerciſe any trades, are irremoveable. 3 Term Rep. 133. 
A. and his wife is come into your pariſh, ſhall not vitiat 
order; for it is not neceſſary to ſhew they came in, only that the 
endeavoured to ſettle. Rex v. South Marſton, T. 5 G. Str. 189 
[B. R. will not make intendments to deſtroy an order; ſo 


gained no other ſettlement before his death, and therefore! 


[VSTICES OF en 


caldren are by him, and not a former huſband, Ratcliffe Caly 


r Excl, M.6 G. Str. 211. 


Aa order of reverſal is final between the two pariſhes only; 1 


it be confirmed, it is final to all. Little Bitlam v. Somer by, M. 
6G. Str. 232. SED, LENS, | 
In an order td remove a certificate-man, it is not neceſſary to 


{a he had gained no ſettlement there during his reſidence there. 


Bar leycrott v. Cole Overton, M. 7 G. Str. 402.] 


If it favs the certificate was allowed according to the act of 


parliament, it need not ſay it was atteſted; for that is implied in 

it, bid.) e „ | 

order of removal muſt be final, and not conditional; and it 

nult be poſitive, and not v believe. Stallemberg v. Haney, H. 5 

N „ ; 5 | 
(If an order to remove from A. to B. be quaſhed on appeal on 

the merits, and four years after another order to remove from 4. 


0 B. B. K. will not intend a new ſettlement. Capel v. Meg 


pualau. M. 12 6. Fort. 327. S. P. Fofton v. Carlton, 7. 9 


6. Str. 867. ] . 

One 7 cannot remove two perſons on different ſettlements. 
Clcuten v. Compton, M. 8 G. Str. 47 I.] . : 

[Adjudication of huſband's ſettlement ſufficient for wife and 
child. Hobey v. Kingſbury, T.8 G. Str. 527.) 55 

An order to remove a married woman is good, if it does not 
pear that ſhe is ſent from her huſband. Saint Michael v. 
um, H. 9 6. Str. 544.1 | 1 gs 

But ſhe cannot be removed from her huſband, even tho” he 
has no ſettlement in England. Rex v. Carleton, T. 15 G. 3. B. 


JC. 3. No. 253.] 


An order, removing nurſe children to their derivative ſettle- 
nent, without taking notice of the death or ſettlement of the 


parents, is good. 1 Term Rep. 1644.0 4 

In ſuch a caſe, the evidence of the father may be diſpenſed 
nit, where his attendance cannot be procured. 1 Term Rep. 
„ | | | 

(A bill of exceptions does not lie to orders concerning ſettle- 
ments, Rex v. Pręſton, P. 9 G. 2. Str. 1040. B. R. H. 
249. B. S. C. No. 24.] 5 

(Where a man and his children are ſent as actually ſettled, it 
E not neceſſary to ſet out the ages of the children; though where 


dey are ſent canſequentially to the father's ſettlement, it is. 


leptn/lall v. Evingdon, T. 9 GE. 2. Str. 1047.] 


The examination of the pauper muſt be by the two juſtices 


"io ſign the order. Kex v. Myles, T. 11 E. 2. Str. 1092.] 


If two juſtices make an order in January, and in April one 


of them and another call in the order, and make another to 
«other place, (pending an appeal to the firſt,) which is after- 
verds confirmed at an adjourned ſeflion, which does not ſay 
"ten the original ſeſſions were held, and therefore void; the firſt 


order is good, and the others bad. Pex v. Harrowby, P. 10 &. 


. 5. C. No. 32. ] 


81 3 [There 5 


1 


— — — — = 


— —— 
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A is children. There muſt be an adjudication of the ſettlement of 


B. S. C. No. 63. Rex v. Madley, H. 16 G. 2. B. S. C. No. 
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{There muſt be either an expreſs adjudication, or a plain re. 
ference, that the pauper is likely to become chargeable to the 
pariſh whence removed. Rex v. Bourn, P. 8 G. 2. B. f. ( 
No. 12. Rex v. Ufculm, M. 13 G. 2. B. S. C. No. 45. Ry 
v. Netherton, M. 1 3 G.2. B. S. C. No: 46.] - | 

{Adjudication that it was the legal ſettlement of a wife, and 
daughter, is ſufficient, without ſaying it was the huſband's; for 
the wife could have no other. Rex v. Higher Waltm, H. ig 
G. 2. B. S. C. No. 57.] . 

[But the adjudication is not ſufficient, if it is only that A4 wa 
the ſettlement of the huſband, though it does not appear that ſhe 
is a widow, if ſhe is not removed as his wife, nor the children :. the 


the children or of the mother. Rex v. Mansfield, H. g 6. 2 
B. S. C. No. 23. Rex v. Great Bedwin, H. 8 G. z. 5 §. C. 
No. 188. | | 5 
In caſe of a fraud, it muſt be expreſsly ſtated ſo; for elſe B, 
R. cannot take it to be ſo, Rex v. M eſton, T7. 14 G15 6. 
B. S. C. No. 59.] - | bend 
[A reference to the name of the county in the margin is ust! 
ſufficient. Rex v. Bourn, P. 8 G. 2. B. S. C. No. 12. Ra 
v. Ufculm, M. 13 G, 2. B. S. C. No. 45. Rex v., Great Bid. there 
win, T. 13 & 14 C. 2. B. S. C. No. 58. Rex v. Llamlydd, H. ies 
10 G. 3. B. S. C. No. 204.] N | themſ 
[An order of removal ſubmitted to, and not appealed from, is MW-#Pca! 
concluſive upon the non-appealing pariſh as againſt all the world, “.. 
(but not if it is given up by the pariſli in whole favour it is made, [Ch 
to ſave the trouble of appeal.) Rex v. Berk/evell, M. 15 G. 2 Wort 
B. S. C. No. 60. Rex v. Sutton Saint Nicholas, T. 21 U 22 C. 2 
B. S. C. No. 96. Rex v. Silchefter, H. 6 G. 3. B. S. C. No. 


176. Rex v. Llanrhydd, H. 10 G. 3. B. S. C. No. 204.] (An 
And it is concluſive, not only as againſt another pariſh, but. 
even with another townſhip in the ſame pariſh. Rex v. Kit tn 
Stephen, T. 10 G. 3. B. S. C. No. 207.] out tha 

After an order of removal unappealed from, a new ſettlement". : 
can only be gained by ſome act altogether ſubſequent to the . [40 
moval. 2 Term Rep. 598.“ | : ©, led fro 

* Therefore if a pauper in ſervice at A. under a yearly hiring 5. . . 
removed to B. and do not appeal, but return in a few days to hi [Both 
maſter at A. be received by him, ſerve out the year, and receive # the 
his full wages, yet he gains no ſettlement at A. Id. ibid. ts fuf 

* But an order of removal unappealed from is only conclulivggiparate 
on thoſe who are mentioned in it, ſo that if only the father aufe, w. 

mother be removed thereby, the queſtion relative to the ſttl Fare 
ment of their children is ſtill open. 1 Term Rep. 353.“ —_—_ 

(If the adjudication is, that the place is the ſettlement of . C/ 
father, the children's ages muſt be ſet out ; but if it be, that It! . 5 0 

dich a1 


the ſettlement of the children themſelves, they need not. 
v. Heptonſtall, T. 10 G. 2. B. S. C. No. 26. Rex v. Ufew 
M. 13 C. 2. B. S. C. No. 45. Rex v. Boiling, P. 15 C. 


ere Tated 


kt 
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r v. Stanfield, P. 16 a. 2. B. S. C. No. Rex v. Norman- 
m, 10 C. 2. . H. C. No. 73.] Ra | 
[lf the original order ſets forth, that the pauper is ſettled at 


i; uuneceſſary; but if it had been in a ſeſſion's order for the 
ginion of court, it would have been bad, if it had not ſaid, he 
12s hired for a year. Ker v. Madley, H. 16 G. 2. B. S. C. 
No. 70. | | 

No _ can be removed from a pariſh where he has an 
tte, ex v. Hafeld, b. 13 G. 2. Str, 1131. B. S. C. No. 
. And conſequently a wife or child cannot be removed from 
tze man's tenement as long as it remains his, though he is 
ot there, and though his and their ſettlement is at another 
place, Her v. Leeds, P. 4 G. 3. B. S. C. No. 16g. ] 

A child is not intitled to remain with its grandmother for 


fe is liable to allow for its maintenance. 3 | 
An order to remove a woman and her children to her huſ- 


nihes named are in different counties, and the juſtices 

themſelves of the county afore/aid, it is bad; for it does not 
zppear they were of the proper county. Ker v. Stepney, P. 8 
bs 4I.3C Ne = | Bots | 
The order muſt expreſs, that one of the juſtices is of the 


io. Walthamdale v. Great Mitton. One whereof, is good. And 
Aeg, bad, for it is inſenſible. 1bid.] CA 


6.) | 


4 * they have no juriſdiction. Rex v. Hareby, H. 12 G. 2. 
7. 301.] . | | Ts 
(An order muſt not be founded on an examination tranſmit- 
led from other juſtices. Rex v. Coln Saint Aldwins, M. 13 G. 
ringt g. F. C. No. 44.1] | 


$ to hi [Both juſtices ought to be preſent at the viva voce examination 


receive]! the witneſſes, - /bid. Sed Q: if they muſt be together, or if 
| tis ſuſicient that each examines all the witneſſes and evidence 
clue parately, before he makes the order, which is a common prac- 
ver aue, where juſtices live remote from each other.] | 

e ſettle Formerly, a juſtice could not make an order of removal 
. from a pariſh where he was an inhabitant and rated. Rex v. 
of thi vreat Chart, M. 16 G. 2. B. S. C. No. 68.) | 


hat it On occaſion of that caſe was made the J. 16 C. 3. c. 181 
t. ch authoriſes juſtices to act originally iu Fariſhes where they 
Uſe! | | 


e rated, but not on an appeal.] | 
15 6. 5 814 * 
No. 7 2 
kt 


alert he lived as a hired ſervant a year, it is well enough, for it 


wrture, but may be removed from her to its ſettlement, though 


.nd's ſertlement, is bad as to the children, for they may be by 

mother man. Rex v. Normanton, P. 16 G. 2. B. S. C. No. 73. 
[The order muſt ſhew, that the juſtices have juriſdiction; 

therefore if no county is named in the margin, and the two 15 


uorum. Rex v. Standiſh, I. 13 & 14 G. 2. B. S. C. No. 


land It cannot be amended. Rex v. Kay, M. 11 G. 2. Audr. 


1 muſt likewiſe ſhew, that complaint was made; for with- ; 


zt 
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[A ſervant cannot be removed from his ſervice. Semi þ,, 
v. Ozleworth, 7. 24 C25 C. 2. B.S. C. No. 108. Ye 1, 
Ch. J. in Rex v. Fittleworth, M. 18 G. 2. B. S. C. No, b. 
ſays, there is no caſe to prove that ſervants are not remoreabe 
during their ſervice, and that he ſhould very much doubt it.] 

[A certificate- man actually ſerving an annual office may be t. 
moved on becoming actually chargeable. Rex v. Fittlewerth, } 
18 C. 2. B. S. C. No. 81.] i 35 

[A wife and children may be removed without the husband 


to his ſettlement, if they, and not he, are the intruders, R:; 
v. Ironacton, M. 14 G. 2. B. S. C. No. 53.] | 


Child of a certificate-perſon aſking relief for itſelf only, that 


only can be removed. Semb. per Afton, J. Rex v. Framlinglan 901.4 

T. 13 E. 3. B. S. C. No. 233. Aft 

*When relief was given to a ſon and grandſon, living ina ſe noth 

> parate houſe from the father, it was held to be no ground tore 1. 4 
move him and his other children living with him: but that part It 


of the family only which was chargeable. 3 Term Rep. 44.+ 
[If a pariſh lies in two counties, A. and B. and there is nc 

overſeer. for the part in A. but an overſeer for the part in B. and 

churchwarden for the whole-pariſh; a perſon having gained ſet 


onfirt 
horit) 
al, 47 
If th 


a tlement in the part in A. may be removed here, and delivered i ſubſe 
the churchwarden. Rex v. Mereval, H. 10 G. 3. B. 5. C An « 

No. 205.] 355 ap | „ec 

[An adjudication that the paupers have become chargeable, i * 

good; for it imports the preſent tenſe, and adjudges that the F cont 

are ſo at the time of ma ing the order. Rex v. Honitmn, ] The 

11. 3. B. S. C. No. 21r4.] 3 : 47 

IIf a pauper is removed by order from A. to B. B. gives no The: 

tice of appeal, on which A. takes him back, and gets their or il on 


confirmed at ſeſſions nevertheleſs; and next ſeſſion ſet both af By /. 
as fraudulent; B. &. will quaſh the firſt order as properly quai 
able, and will intend it was late ſerved, as the appeal was at ne ficer te 
ſeſſions but one, and quaſh the order of confirmation, as not be 
ing on appeal, and conſequently without juriſilicion; (Qz ces ren: 2 
v. Rex v. Woodchefter, MH. 16 G. 2. B. F. C. No. 67.) an 
will quaſh the latter part of the ſecond part of the ſecond ſeſſions 
order, that reſcinded the confirmation, as not being properly & tor 
fore them. Road v. North Bradley, T. 15 G. 2. Str. 1168.] 
{By fat. 13 G. 3. c. 82, woman and child removed from Jyingl 'Twy 
in-hoſpital, to her pariſh within twenty miles, the expence 10 Eur | 
paid by that pariſh.] B 


ant of a 


(B. 24.) By the ff. 13 & 14 Car. 3. 12. the party aggrieved may f 2 


Appeal. peal to the juſtices of the county at the next quarter-ſetlior 
By the fl. 3 G 4 Nu. & M. 11. to the juſtices of the place hene 
removed? But by the 2.8 & 9 W. 3. 30. the appeal ſhall bel 
the juſtices of the county, diviſion, or riding, and not eli 

where. K. Sal. 490. 8 „„ 1 

If the parith to which a pauper has been removed, is at lu 
a diſtance that there is not time to lodge an appeal at the 75 2. N. 


- 
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gam immediately ſubſequent to the removal, the juſtices are 
ound to receive it at the ſeſſions next enſuing, this being the 


. 81, me conſtruction of this ſtatute. Doug. 192. (1833 ,,  - | 
eabe An order upon appeal is final, tho' the ſtatute does not ſay ſo. 
it.) hr cu P. 4 V. S M. . ny | 
be re. An appeal ad generalem ſefſionem, omitting, Quarterialem, 


is not good; Per Holt. But it ſhall be intended; Per 2 
. P. 4 W. & M. Vide Carth, 223, K. Sal. 474. 470. 
pot to be good. - N 6 5 

If an order be repealed upon appeal, a child born in the 
iſ} to which it's mother was removed by the order, ſhall 
teſent with the mother to the other pariſh.. 1 Sal. 121. 2 
dal. 474. „ | | | 
_ an order confirmed upon an appeal, if the party goes to 
other pariſh, he ſhall be removed upon an original order. R. 
ul. 48 1. 489. „ | | „ ; 
* = be quaſh'd upon appeal, it cannot be afterwards 
firmed at the ſame ſeſſions; for the court has executed it's au- 
hority, K. 5 Mod. 396. Cont. Sal. 494. R. cont. Sal. 607. (Fide 
bal. 477. Comb. 418.) | | 3 

t there be an appeal to the next ſeſſions, it may be adjourned to 
ſubſequent one. Sal. bog. | 

An order by the ſeſſions muſt appear to be, upon appeal. Sal. 
70. Carth, 58. | | 755 
Fhe tions cannot make an order to another to determine, tho 
conſent. K. Sal. 477. . 
The ſeſſions upon an appeal cannot ſend to a third pariſh. K. 


* 
475. 


able, 1 
at the 
ton, [ 


ves 108 The ſeſſions cannot ſuperſede an order of two juſtices; for they 
ode only quaſh, or affirm. Sal. 472. 5 | 
th aba Br /. 8 9 V. z. zo. juſtices of peace at quarter ſeſſions on 

qual ippcal about a ſettlement, or proof of notice of it by a proper 


at nexnFicer to the churchwardens or overſeers, ſhall award ſuch coſts 


not be they think fit to him, for whom th- appeal went, or notice was 
de co en: and if the party to pay, coſts live in another county, a juſ- 
7.) of peace of that county, on proof of a true copy of ſuch 
ſeſllon er, ſhall by warrant levy ſuch coſts by diſtreſs and ſale, &c. 
4 0 uo want of dittreſs, by commitment for twenty Gays 
8. ] priſon. | i 

10 TO juſtices may ſuperſede their own order of removal of a 
ce 10 er, ſoon after the making, and reciting they were ſurpriſed. - 


ara; v. Rumbald. Str. 6. | 

an order confirmed at ſeſſions, whether on an appeal or for 
nt of appeal, is concluſive as to all the world; and with reſpect 
children born afterwards, as well as the parents. Rex v. Ciren- 
er H. 8 C. 2. B. S. C. No. 6. Rex v. Woodchefler, M. 
6 2. B. K. C. No. 67. 8 5 | 
if diſcharged or quaſhed on the merits, (/ecus if quaſhed for 
"nt of forin,) it is concluſive between the two contending - 


may i 
ſeſlion 
whend 
all be 
ot elle 


at fu ſes, but not as to others. id. Rex v. Bradenham, P. 29 
72 . J. F. C. No. 127. Rex v. Bentley, P. 30 C. 2. I. &. 
its 


%. 135.] 


| But 
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[But this is to be underſtood where the circumſtanc 


the ſame, and not where any new cauſe of removal] * 3 7. 
as, if an order to remove a certificate man likely to "ia j 65 
chargeable is quaſhed, yet he may be afterwards removed, 1 5 | p 
3 1bid. Rex v. Oſgathorpe, P. 12 C. 2. . C * 
8 9. f ; ; | TR | * 
[A vagrant paſs-warrant unappealed from, has not the * 
effect as an order of 1emoval unappealed from. Rex v. Sasse ut 
P. 16 G. 2. B. S. C. No. 72. Rex v. Upmerdon, P. 10 C. oy 
. S. C. No. 941 .-: 8 | | ; 4 
{Appeal to quarter- ſeſſions does not lie from a vagrant-pa 3 
Rex v. Ring would, T. 16 G. 3. 6. S. C. No. 263.] ich 
Nor from an order of juſtices for the relief of a Paup 3. 
Doug. 331. 317“. | (Nor 
[Hf an order is quaſhed on appeal, it is not neceſſary to; . 
at the appeal of the party * Rex v. Aldmanbury, T. 40 But 
Str. 96. Fort. 301. | | E & thu 
[It an order of removal of two juſtices (quorum uns) | [the 
quaſhed by an order of ſeſſions, reciting that they had peri 1 
the charter of A. and it did not appear thereby that either [Put 
the two juſtices Were of the quorum, and therefore, Sc. ti" fo 
order of ſeflions ſhall be quaſhed, for the want of juriſdiction WF"... 5 
not ſuthciently averred; the juſtices might have it, though (The | 
did not appear by the charter of A. Albrighton v. Skipton, P. WF . M 
Str. zoo. ; 5 „ If thi 
The ſeſſions may appoint what notice ſhall be given upon len, 
peals, and diſmiſs appeal for want of it. Anon. T. 6. G Str. z 
But the juſtices are bound to receive an appeal from an «fi to 
of removal, if tendered at the next quarter-/eſions, although (No. 
notice of an appeal has been given. Dong. 191. (182)* And i 
Vet they are not bound to receive and adjourn the hearing g the 
an appeal againſt an order of removal, at the next ſeſſum, if i andi 
think the appellants had ſufficient time to be prepared to try b. 2. 


to give notice to the reſpondents, 3 Term Rep. 150.* [If tw 
The appeal muſt be at the next ſeſſions after the removal, 
after the date of the order. Rex v. Norton, P. 2 G. 2. r. 3s (tt 
[Where there is a general order of two juſtices good on WS. whe 
face of it, and the party appeals to the ſeſſions, and they nie, 
an order ſpecially ſtating the caſe, the court will take the ſpec 
caſe to be the foundation of the tirit order, and determine of 
accordingly. Rex v. Reading, M. 8 G. 2. B. R. H. 79 
The court will take notice of facts ſtated in an order of 
ſions, though the order be bad. 7bid.] 
[The ſeilions may, by ftat. 5 G. 2. c. 19. amend deletagh 
form, but not in ſubſtance, nor any thing that requires exan The fel 
tion. Rex v. Great Bedwin, T. 13 & 14 G. 2. B. J. No. 58.) 
Thus, if it is not ſaid, that one of the juſtices | of 
quorum, Or that it is on the complaint of the overſeers, 
the pauper (a certificate-man) is become actually charge» 
cannot be amended. /6:d.] | ; ; 
[An appeal muſt be continued by adjournment, notwithſa 
ing a conditional reference to the next judge of aſſiſe, or the n 
. (3 


636 JUSTICES OF PEACE 


Seſſians cannot order coſts of maintaining pauper to 
event of a cauſe. Rex v. Great Chart, . r 2. TY 
No. 68.]J | e e 728 ; 
lf the facts are not ſufficiently ſtated, B. R. will afim + 
order. Rex v. Saint George Hanover-ſquare, T. 21 ( 12 6 
B. S. C. No. 97.] 75 e Me 

By 17 G. 3. c. 106. an appeal is given on certain condit; 
from a conviction by a juſtice of the peace, to any quarter ſe 
to be holden within 6 months from ſuch convictions: if, on j 
ſtatute the appellant lodge his appeal and the court diſmi 
without entering into the merits, becauſe the previous conditi 
have not been complied with, and confirm the conviction, ft 
judgment is concluſive, and the party cannot lodge a ſecond apps 
from the ſame conviction, though within 6 months. 3 Tan! 
. 55 | cid | 

[The ſeſſions, on ſtating a ſpecial caſe, muſt determine whetke 
marriage was by a clergyman or not ; if they do not, the order 
be quaſhed for ſuch imperfect ſtate. Rex v. Luffington, P. 17 C. 
B. S. C. No. 79.] e 

[I When the expreſſion is not clear, they ſhall be intended to} 
done right. Rex v. Mayfield, H. 31 G. 2. B. S C. No. 140 

If both parties agree to refer the matter to the opinion of t 
judge of aſſiſe, B. R. will not enter into it. Rex v. Nalland, 
15 G. 3. B. S. C. No. 247. | as 

Seſſions caſes muſt be ſet down in the crown paper, and copy 
order left with junior judge two days before argument, 


Rule, Hil. 15 G. 3.] 


(B. 75.) By the ff. 13 C 14 Car. 2. 12. if the perſon remored, { 
Officer 9F refuſe to go, or come back of his own accord to the paniſh, 
lulug, G.. juſlice of peace may ſend him to the houſe of correction: and 

the churchwardens and overſeers of the party, to which be 
ſent, refuſe to receive 'and provide for him, any juſtice of pe 
may bind them to the quarter ſeſſions or aſſiſes, there to be wa 
for contempt. VVV 
By the „. 3 & 4 V. & M. 11. churchwardens and 0 
refuſing to receive him, c. on proof by two witneſſes beſo 
= juſtice of peace of the county, &c. to which ſent, forfeit gl 
| | the poor of the pariſh whence removed, to be levied by diſtreſs 
| {ale, and for want of diſtreſs by commitment for forty days. 


bce re 
n their 


(B. 76.) Vagabonds, &&c. 


Lz. 56 By the J. 39 EIL. 4. (whereby all former ſtatutes for p 
Who ls ow of "a4 Me." os repealed) ; (1.) all perſons 6 
e the fl. themſelves ſcholars, going about begging (2.) all ſeafaring 
KT" pretending loſſes at ſea; (3.) all idle perſons, begging» 4 

lawful games or plays, or pretending palmeſtry, fortune ich 
(4.) all proctors, procurers, patent-gatherers or _— 
gaols, or hoſpitals; (5. ) all fencers, bearwards, players ol 


Us TIE OF en 


ers, pedlars, and petty chapmen wandering ; (7.) all wander- 
ble to work, and refuſing to work at the wages uſual in thoſe 
ns, and not having to maintain themſelves ; (8) all out of 
al begging for fees, or otherwiſe ; (.) all wandering and 
ging, pretending loſſes by tire, or otherwiſe ; (10.) all wan- 
ng, (not felons,) pretending to be Egyptians, or in their habit 
tire, [tall be deemed, rogues, vagabonds, and ſturdy beggars, 
{ puniſhed as uk 8 EE | 

i the f. 5 EL. 4. a ſervant taken with a counterfeit teſtimonial] 


|| be whipt as a vagabond. _ : bay 
„. by the ff. 43 El. 3. a ſoldier, or mariner, begging, or 
ntcrfeiting a certificate. | „ 
Br the „l. 1 Fac. 7. all glaſs-men wandering, (tho' by the I. 
H. 4. if licenſed by three juſtices, and not begging, they were 
uled,) ſhall be deemed rogues: and no authority from a peer 
H excuſe any perſon from the puniſhment of rogues. | 
Br the g. 7 Fac. 4. perſons able to work, who run away and 
ie their families to the pariſh, ſhall be deemed and puniſhed as 
origible rogues : and if any ſuch threaten to run away, on 
vof by two witneſſes on oath before two juſtices of the diviſion, 
& he or ſhe find ſurety to diſcharge the pariſh, ſhall be ſent 
the houſe of correction, and dealt with as a rogue, and not 
vered till the next meeting of the juſtices, or the quarter 
Ions, | | 3 
y the J. 13 & 14 Car. 2. 12. a perſon ſent by two juſtices 
face to his place of ſettlement, and returning of his own ac- 
(any juſtice of peace may ſend him to the houſe of correction 
te puniſhed as a vagabond. 5 

perſon, who travels within his own county, to ſell wares in 
we houſes out of fairs and markets, is a vagrant pedlar within 
f.39 El, R. 2 Cre. 577. 2 Fel. 172. 
| he wander, tho' he be not taken wandering. 2 Rol. 172. 
of. 17 G. 2. c. 5. idle and diſorderly perſons are,] | 
ail who threaten to run away, and Jeave their wives or 
ren to the pariſh -who unlawfully return to the place 
ce removed by order of juſtices, without bringing certificate 
n their own pariſh——who, not having wherewith to 
tain themſelves, live idle, and refuſe to work for the common 
es of the place who go about begging, or gathering 
in the place where they dwell. ] Wo | 
J 2. rogues and vagabonds are,] | 
all who go about as patent-gatherers, or gatherers of alms, 
er pretence of lots who go about as collectors for 
M——fencers and e bg players of 
dude ho for gain repreſent any ſtage entertainment, 
being authoriſed by law miaſtrels, jugglers——perſons 
euling to be gypſies, or wandering in the form of Egyptians, 
"tending to have ſkill in phyſiognomy, palmeſtry, or like 
lf ſcience, or pretending to tell fortunes ; or uſing any ſubtil 
to deceive and impoſe on any of his majeſty's ſubjets, or 
TEES: | ON playing 


wandering, unleſs: authoriſed by a peer +; (6.) all juglers, +Fide infra- | 
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the tecretary at war, and mariners and ſeafaring men with writiys 
under hand and ſeal of juſtice, mentioning the time and place ol 


| being convicted of ſuch offence-—perſons apprehended as rogue 


diſcharged on habeas corpus. Soldier's cafe, T. 25 & 2b 6. 


mitted with her huſband ? 2. Mr. Norton had certificates tha 


and labour: And by 17 C. 2. c. 5. it muſt be to the houſe « 


; / 
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aying or betting at unlawful games or play Who rut 
— Ws their . * and childocn, N . 8 vs 
able to any place——petty chapmen wandering abroad, * 
licenſed or otherwiſe authoriſed by lau ——perſons wanderin 
abroad, lodging in alehouſes, barns, out- houſes or the open ig 
not giving good account of themſe]ves-——perſous wandering 
abroad and begging, pretending to be ſoldiers, mariners, ſea 
faring-men, or pretending to go to work in harveſt—othe 

rſons wandering abroad and begging. 

[By . 1. perſons apprehended begging in their own pariſh, and 
reſiſting or eſcaping, are liable to the ſame puniſhment as rogue 


and vagabonds, ] | 
V 3- except ſoldiers, with certificate from their officers, 0 


landing or diſcharge, the . to which tuch ſoldier or marine 
is to-paſs, the names of the chiet places thro” which, and time of 
their paſſage, while they continue in the direct way, and during 
the time; or perſons going to work in harveſt, with a certificate 
i by the miniſter and churchwarden, or overſeer of the 
place they inhabit, declaring they have a dwelling there.] 

{By J. 4. incorrigible rogues are! 

{All end-gatherers, offending againſt Fat. 13 G. 1. c. 23 


and vagabonds eſcaping, or refuſing ta go before a juſtice, or i 
be examined before him, or to be gonveyed by a paſs after 
mentioned, or knowingly giving falſe account of themſelves o 
fuch examination, after warning given them of their puniſ 
ment——rogues and vagabonds eſcaping from houſe of correc 
tion before the term for which committed is expired——perſon 
puniſhed as rogues and vagabonds, and diſcharged, committing 
any of the ſaid offences.) 5 85 | 

A ſoldier who leaves his wife and children chargeable, and 
himſelf billetted in another pariſh, is not a rogue and vagabon 
within this act; therefore if committed as ſuch, muſt be dit 


1 Wil/. 331. | 5 | 
[2. Whether he may not be come at by an order of ſeſſion t 
allow ſo much to maintain his children, under 43 L. 


c. 2. C 7.] | 


[Whether a wife removed with her huſband, and returnin 
with her huſband to the pariſh whence removed, can be con 


it wes the practice; Mr. Clayton had known children committed 
Baldwin v. Blackmore, P. 21 C. 2. 1 B. M. 595.] | 

A commitment of a pei ſon ſo returning 7 he houſe of correti 
till diſcharged by due courſe of law, is illegal; by 13 © 14 : 
f. 12. it muſt be, 70 the houſe of correfion, there to be punified « 
a vagabond ; or, to a public workhouſe, there to be employed in a 


correctio 
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correction, there to be kept to hard labour for any time not 
W exceeding one month. bid. . | 85 
r [The juſtice ought to convict, before he commit. Semb. Ibid.] 
A By ftzt. 25 G. 2; r. 36. every place for public dancing, muſick, 
m—_ Ge. within twenty miles of London, unlicenſed by tour juſtices at 
\ = Vickaelmas quarter-ſethon, is. a diforderly houte or place, and 
W's. conſtable with warrant may ſeize perſons there, to be dealt with 
wh according to law.] | 


ers, 0 
ritipa 
ace of 
arine 
ime ol 
during 
1hcate 
of the 


c. 23 


rogue 


[Licenced houſe ſhall have inſcription, licenſed, Sc. and not 
open till five afternoon. . 5 | D 
[Perſon behaving as maſter or miſtreſs, or as having the care, 
overnment or management of a bawdy-houſe, gaming houle, 


or diſorderly houſe, thall be deemed the keeper thereof. 


But by the /. 5 El. 4. perſons having no harveſt in their own (B. 57.) 
town or county, may repair, having a teſtimonial from a juſtice Who not. 
of peace of the ſame place, to another town or county, anly for 
hay or harveſt work. | | | N 

By the I. 39 El. 4. perſon travelling, without begging, by 
licence of two juſtices of peace of the county where he dwells, 
aud proviſion ſufficient for the time limited by ſuch licence for 
his travel, ſtay, and return, may go to the Bail, or to Buxton. 

And ſea-faring man, ſuffering ſhipwreck and wanting relief, 
and having a teſtimonial of a jultice of peace, ſhewing the place 


or 10 and time of his landing, the place of his birth or dwelling, and 
after ne time for his paſſage thither, may within that time beg in his 

ves 0 direct way nome. | | | | 

uniſh And children under ſeven years old ſhall not be adjudged 


orrec 
zxerſon 


aitting 


vagabonds. 8 | 

[Child under fourteen cannot be removed as a vagabond, by 
ſtat, 12 Ann. c. 23. Rex v. King's Langley, T. 11 C. Fort. 
323. tr. 631.) | 


and | by the #. 39 El. 17. a ſoldier or mariner, having licence from 

zabon ajuſtice of peace, may aſk relief in his direct way home, during 

be dif the time of his liceace, * | 5 „ 
6. | | | 


By the fe. 39 EI. 4. a rogue taken ſhall by a juſtice of peace or. (8.58): 


lion e conftable's appointment, (or by the headborough with advice of Puniſhment 


3 E. the miniſter and one other of the pariſh,) be ſtripped to the © om 
| middle, and openly whipped till bloody: and then with a teſ- 
Lo, timonial under hand and ſeal of the juſtice of peace, conſtable, 
7 headborough, and miniſter, or two of them, of the day and 
py” place when puniſhed, whither ſent, and in what time (which the 
es miniſter ſhall regiſter on pain of 5s.) ſhall be conveyed from 
m1 pariſh to pariſh, by the officer of the ſame, the next way to the 
6d pariſh where born, or if not known, to the pariſh where he laſt 
40 dwelt for a year, or if neither known, where he laſt paſt without 


ary thence to be ſent to the houſe of correction or gaol, 
there to be 


ſet on work till he get a yearly ſervice, or, if unable 
lo work, till put into an almshouſe. | ; | 
| And 


| lurer to be one,) ſhall appoint, or may adjudge him perpe. 


N * on, 
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And if the rogue prove dangerous, or will not be reformeq 
two juſtices (1 2yorum,) may commit him to the houſe of cor. 
rection or gaol, till the next quarter ſefions, and then, if Mn 
thought fit to be delivered, the court may baniſh him, to be con. 
veyed at the charge of the county to'a place, which fix of the 
privy council, (whereof the lord chancellor, keeper, or trea. 


tually to the gallies; and it being baniſhed he return, he ſhall 
be a felon. 3 . 1 

But by the . 1 Jeg 7. the quarter ſeſſions ſhall brand him 
with R. on the left ſhoulder, and fend him to the place of his 
dwelling, or if not known, to the place where he laſt dwelt for 
a year, or if neither known, to the place of his birth, to be ſe 
to work; and if after he offend, he ſhall be adjudged a felon, 

But by the ft. 39 El. 4. juſtices of peace for a county ſhall 
not meddle in a borough, Sc. but the juſtices of peace, 
mayor, Cc. of * ſuch town, ſhall execute this ſtatute againſt 
vagabonds and rogues. | 

And if a rogue came from Scotland, Ireland, or the ifle of 
Man, after e eee ut ſupra, he ſhall be conveyed to the 
port or pariſh where he firſt came, and then, at the charge of the 
county, be tranſported to the place whence he came, 

By the fl. 7 Fac. 4. juſtices of peace ſhall meet twice a year 
at leaſt, and four or hve days before, iſſue warrants to the 
conſtables to make a genera] privy ſearch in one night, in their 
ſeveral towns, for rogues, Sc. and to bring them to ſuch meet: 
ing to be examined and puniſhed. ft 
By the . 13 & 14 Car. 2. 12. juſtices of peace at the quar. 
ter ſeſſions may caufe rogues adjudged incorrigible, to be tranſ. 
ported to the Engl plantations beyond lea, | | 
Buy the ½. 11 C 12 V. 3. 18. (continued by the /. 1 An. * 
13. and 5 Ann. 32. if a vagabond, Sc. be brought to a conſtable i 
with a paſs, &c. he ſhall be conveyed to the next juſtice of 9 
peace, who if he deſerve puniſhment ſhall ſend him to the houſe | 
of correction; if not, ſliall order him to be conveyed to ſuch 
town of the next county, thro' which he is to paſs, as he thinks Wy 
proper : and the juſtice of peace ſhall give the conſtable a cer- 


tificate of whom he is to convey, and in what manner, and in- 805 

dorſe what he ſhall have for his expence and trouble, which the _ 

high conſtable ſhall pay, and diſcount with the treaſurer of the 1 l 
ee et n e, 
„l. 12 Am A rogue ſhall be whipt, and ſent to the place where he affirms gl 
23s his birth, or ſettlement; but was not to be ſent to the houſe of and t. 
throug correction till the . 11 C 12 V. z. 18. 2 ful. 358. F. 


” 


Lamb. 205.1. 2. c. 7. ſect. 1, 2. | * 
But if he names his birth, or ſettlement to be where it 3 
not, he ſhall be ſent as an incorrigible rogue to the houſe of cor- 
rection. R. Lamb. 205, 200. J. 2. c. 7. ſed. 1, 2. 5 
Children under ſeven years of age go with the parent vagrant 
to the place of his birth, or ſettlement, or where he paſſed with 
out puniſhment. K. Lamb. 206, 207. J. 2. c. 7. Hell. 4 6. 5 


rogue 
in lik, 
lc Ven 
direct 
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05 
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And at the place, where he paſſed without puniſhment, the 
children ſhall be relieved with the labour of the parent in the houſe 
of correction; but the children ſhall not be ſent thither. R. Lamb. 

206, 207. I. 2. c. 7. ſect. 6. 8 | 


If the parent dies where the children attain the age of ſeven 


my, they ſhall not be afterwards removed. R. Lamb. 206. J. 2. 

: 6. 7. felt. 4. | 75 | | | 
a But if a man has a dwelling, he ſhall be ſent thither. R. Lamb. 
bs 206, J. 2. c. 7- ſed. 93 : | | . 
hi And a wife and children being vagrants ſhall be ſent to the fa- 
** ther, tho” he be only a ſervant. R. Lamb. 206. J. 2. c. 7. ſe. 4, 5. 
Gas One juſtice cannot make an order to remove a vagrant to his 

ſettlement, tho* he can make a paſs to paſs him as a vagrant. 
mall Banber v. Hanington, 2 Ld. Raym. 1360.] ; 
ace, [A perſon mult be idle, as well as diſorderly, to be committed for 
inſt a ragrant. Rex v. Miller, M. 12 G. 2. Str. 1103.] 

[By ſtat. 14 G. 2. c. 33. J. 3. a juſtice may ſend a vagabond 

e of to the moſt convenient houſe of correction in the county where 
the he dwells. } - N 
f the [By ſtat. 17 G. 2. c. 5. ff. 1: an idle and diſorderly perſon may 

be committed to hard labour for a month, by one juſtice, ] 5 
year [By JJ. 6. the juſtices, or two of them, ſhall four times a year 
2 the (or oftner if need be) meet in their diviſions, and order a general 
their privy ſearch in one night thro? their limits for rogues and vagabonds z 
meet- and every juſtice, on information that ſuch are in any place, ſhall 

order ſearch ; and being apprehended, they ſhall be brought before 
2 a juſtice, who, by ,. 7. ſhall examine all vagrauts brought before 


bim on oath, as to their condition and ſettlement, and put in 
uriting, and tranſmit to next quarter- ſeſſions; and ſuch juſtice ſhall 


A. order ſuch perſons to be publickly whipped, or ſend them to the 
. a : houſe of correction till next quarter-ſeſſions, or a leſs time; and may 
_ after ſuch whipping or confinement, paſs them to their laſt ſettle- 


ment or place of birth; or, if under fourteen, and have father or 
mother, to their place of abode, to be delivered to a parith-officer ; 
and by J. 8. ſhall tranſmit a duplicate of the paſs with the examina- 


to ſuch 
a thinks 


e A Cefr- : 2 
i in- non, to the quarter- ſeſſions, and ſend a duplicate of the examina- 
dich the non annexed to the paſs.) | a 


ol the [By I. 9. the ſeſſions may order rogue and vagabond to he kept 


in houle of correction to hard labour ſix months longer, and incor- 


e affirms riatble rogue not more than two years or leſs than ſix months longer, 
houſe of N to be whipt in manner, times and places, as they think fit, and 
358. . tien to he. paſſed as aforementioned, or ſent, if a male above 


twelve, to ſerve his majeſty by ſea or land: and if incorrigible 


re it vn rogue, ſo ordered to be detained, makes his eſcape, or offend again 


7 of ca like manner, he ſhall be guilty of felony, and tranſported for 
| ven years.] | CE DEB 
t vagrant 


ed with: 
), 
And 


ars how ſuch perſon is to be conveyed, and what allowance 
the officer is to have for conveying him.) . 
[By H. II. the conſtable ſhall carry the vagrant by the next 


OL. IV. TS diviſiou 


By J 10. the juſtice, with the paſs, ſhall give a certificate 


on * the place where ſent, if in the ſame county or 
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diviſion where apprehended, if in another (having ſeparate quer 
ter feſſions) then he ſhall deliver him to the conftable of the fir 
place in the next county, in the direct way to the place, with 
the paſs and duplicate of examination, taking receipt; and he 
ſhall apply to a juſtice, who thall make a like certificate ; and 
ſo on, till he is delivered to the churchwarden of the place 
where ſent with the paſs and duplicate of examination; and it 
he thinks the examination falſe, he may carry him before a jul. 
tice, who may, on cauſe, commit him till next quarter. ſeſſions 
who may, on cauſe, deal with him as incorrigible rogue; "A 
he ſhall not be removed but by order of two juſtices, as other 
paupers to their ſettlements. ] | | 

[And ruled accordingly, Rex v. Ringwould, T. 16 6. 3. J. 
S. C. No. 263.) | | FF, 

[By V 12. vagrants ſhall pay for their paſſage, if able.] 

[By J. 13. conſtables in northern counties are to deliver the 
examination of Scotch vagrant to the clerk of the peace, and 
carry the vagrant and pals to the 1.:xt place in Scotland, and if 
the vagrant afterwards be found wandering, begging or miſbe. 
having in England, he ſhall be puniſhed as incorrigible rogue.) 

[By . 14 & 15. maſters of —_ bound for Ireland, Jie 
Man, Ferſey, Guernſey, or Scilly, ſhall by juſtice's warrant take 
on board one vagrant for every twenty ton burthen, and land 
them at the place they arrive at, on penalty of- 5/.] 

[By J. 16. quarter-ſefſions ſhall appoint rates for paſling 
vagrants, and make regulations therein. ] | 

By J. 17. high conſtable ſhall pay to petty conſtable the 
rates allowed him for paſſing vagrants, on penalty of diftrefs for 
the ſum allowed, and ſatisfaction to petty, conſtable for hi 
trouble, ] 3 | 7; 

[By J. 18. officer counterteiting or altering certificate, for- 
feits go/. not conveying or delivering, or receiying, or giving 
receipt for vagrant, forfeits 20/. both to be levied by diſtreſs. 

(By JF. 19. the place to which vagrant is paſſed ſhall ſet him 
to work; it he refuſe to work, ſhall carry him before a juſtice, 
to be committed to hard labour.] - | 
[By J. 22. offigers not doing their duty, and others abſtruct. 


ing the execution of this act, forfeit from 5/. to 105. to be levied 1 
by diſtreſs, by order of one juſtice. ] EE de 
(By H 27. this act is not to alter the method in places where - 
the 


there are directions by particular ſtatutes, ] 
[By JJ. 28. offenders committed, whoſe ſettlements cannot 
be found, ſhall be detained in houſe of correction, till they can 
provide for themſelves, or be placed by ſeiſions as ſervants, ap. 
prentices, ſoldiers, mariners, or otherwiſe, in England or America.) 
[Warrant to commit a pauper for returning to the town 
whence removed, to remain till diſcharged by due courſe of law, 
bad; for if under 13 & 14 Car. 2. it muſt be, if to the houſe 
of correction, there to be ꝓuniſted as a vagabond ; if to a pubſic 
workhouſe, there to be employed in work and labour; if under 17 


G. a. it muſt be, there to be kept to hard labou fu lan) time 
8 | no: 


. B. 


the 
and 
1d if 
iſbe 
fle of 
take 
land 


aſling 


> the 
fs for 
r his 


, for- 
giving 
s.] 

t him 
uſtice, 


ſirudt- 
| levied 


where 


cannot 
ey call 
ts, àp- 
nerica. 
> town 
larv, b 
Ce houſe 
publick 
nder 17 
ny time 


ne! 


JUSTICES OF PEACE. 


not exceeding a month.) Baldwin v. Blackmore, P. 31 G. a. 

1B. M. 96. r . SY 5 1 
[Whether wife or child returning with huſband or father may 

he committed? Q. B.. Es 33 


[The quarter- ſeſſions have a juriſdiction to examine into the 


accounts of conſtables, and make deductions. Rex v. Earle, 


7. 1G. 3. 2 B. M. 1197.) 


Fl 


[A commitment of a rogue and vagabond leaving his family 


on the pariſh, muſt alledge that they are chargeable to the pariſh. 
Rex v. Hall, H. 56 G. 3. 3 B. M. 1636.) | 
(If he is committed till diſcharged according to law and cuſ- 
tom, it is bad; it muſt be till the ſeſſions, or for a leſs (ſpeci- 
hed) time. Lid. 5 | 
Whether formal conviction is neceſſary? Q. Id.] 
[By ſtat. 25 G. 2. c. 36. conſtable, on notice in writing from 
two inhabitants, paying {cot and lot, of perſon keeping bawdy- 


houſe, gaming-houſe, or diſorderly houſe, ſhall go with them 


to a juſtice, and on their ſwearing” their belief of notice, and 
entering into recognizance of 20/. to give material evidence, 
conſtable ſhall enter into recognizance of 3ol. to proſecute at 
next ſeſſtons or aſſize. He ſhall be allowed expences, to be ſet- 
led by two juſtices, and paid by the overſeers; and if party 
convicted, overſeers ſhall pay each of ſaid inhabitants 10. on 
pain of forfeiting double.] CT 


[Juſtice ſhall bring party accuſed before him, and bind him 
over to appear; and may take ſecurity for good behaviour in the 


mean 1 $i | No. 
[Conſtable neglecting his duty herein forfeits 2010. | 
[ſuſtice may examine any perſon brought before him, and 


charged as vagrant, or with tuſpicion of felony, as to his ſet- 


tlement, and alſo way of living; the examination to be ſigned 
by juſtice and party, and tranſmitted to next quarter-ſeflions ; 
and if not ſatisfactory, and the party does not give ſecurity to 
appear, juſtice may commit him for fix days, make overſeers 
advertiſe him, and time of re-examination, and then diſcharge, 
or deal according to law.] x h p 
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By the 52 30 £1. 4. a conſtable, Sc. not doing his beſt en- (B. 99.) 
deavour, for the apprehenſion of rogues, Sc. in his pariſh, and Neglect to 


tor puniſhment and conveyance of them, forfeits 10s. (And by apprehend. 
In a conſtae 


the /t. 1 Jac. 7. 20s ) upon conviction by confeſſion of two wit-z, 


nefſes, before two juſtices of peace, to be levied by diſtreſs and 
ſale to the uſe of the poor, or of the houſe of correction at the 
diſcretion of the juſtices of peace. 


By the /. 7 Fac. 4. conſtables ſhall give account on oath in 


writing, under the hand of the miniſter, to the juſtices of peace 
at their two meetings, of what rogues they have taken on their 
privy ſearch, or otherwiſe, and how many they have puniſhed, 
or ſent to the houſe of correction; and for neglect, or for not 
lafely conveying thoſe ſent by the juſtices of peace's war rant, to 
the houſe of correction, ſhall forfeit what the juſtices of peace 
think meet, not exceeding 4056. for every — 

a t 2 f | | Be 


- 
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By the . 11 & 12 V. 3. 18. a conftable neglecting to ap- 
' prehend a rogue, or being negligent in his duty; forfeits 20;. a 
fourth part to the informer, three parts to the poor, to be levied 
on oath of one witneſs, on warrant of a juſtice of peace, by 
diſtreſs and ſale. N ; 5 | . 
If an officer refuſe a rogue ſent to the pariſh, he ſhall forfeit 
5 J. R. Lamb. 208, 209. J. 2. c. 7. ef. 12. 14. „ 
So, if he be ſent by a general paſs, and not from pariſh to 
pariſh. R. Lamb. 208. J. 2. c. 7. ſed. 13. „„ 
[By . 17 G. 2. c. 5. J. 5. conſtable or other ſuch officer ne- 
glecting to apprehend or convey before juſtice any offender, ſhall 
be puniſhed as therein after directed, which by J. 22. is to be by 
forfeiting not more than gl. nor leſs than 105. to the poor, to be 
levied by diſtreſs.] „ REL | 
$22 


z. 80.) By the f,. 39 El. 4. any letting, or diſturbing the puniſhment 
hy others. Wh bo” 18 2a bend, 8 def or ftlng of he or, 
or making re/cous againſt the officer, on conviction by — 
or two witneſſes, before two juſtices of peace, ſhall be bound to 
good behaviour, and forfeit 5/, to be levied and employed as the 
torfeiture of a conftable ſupra. N 
And any wittingly bringing into this realm, any like to be a 
vagabond, &c. from Ireland, Scotland, or the iſle of Man, forfeits - 
20s. to the poor of the pariſh, for every rogue ſet on ſhore. 
Buy the ft. 1 Zac. 7. every one ſhall cauſe a begging rogue, 
_ reſorting with his knowledge to his houſe to beg, to be 
apprehended. and carried to the next conſtable, on pain of 
10s. to be levied by diſtreſs and ſale ut ſupra, on conviction ut 
upra. | 5 N 
thre . 17 G. 2. c. 5. J 5. if any perſon charged by a juſtice 
neglects to apprehend and deliver to conſtable, or carry before a 
jutlice, an offender againſt that act, he forfeits 105. to the poor, 
to be levied by diſtreſs.] | 
[By JJ 23. whoever permits rogue, vagabond, or incorrigible 
rogue, to take ſhelter in his houſe or buildings, and doth not ap- 
pony or give notice to conſtable to apprehend, and carry him 


efore juſtice, ſhall forfeit from 4os. to 105. half to informer, Je 
half to poor, and indemnify the pariſh ; to be levied by diſtrels, ba 
by warrant of one juſtice.]]] 15 * 
[By J 24. child about ſeven committed as vagrant, may be = 
put out ſervant or apprentice till twenty-one, or otherwiſe; and ſe1 
the perſon with whom ſuch child was found, if found with it * 
after placed out, ſo offending again, ſhall be deemed an incorri- po 
gible rogue. N , 5 
[By G 25. vagrant delivered of a child ſhall be detained till 10 
ſhe can be ſafely conveyed to a juſtice, who ſhall commit her till . 
quarter-ſeſſions ; who may, if cauſe, order her to be whipt and the 
detained for fix months. The treaſurer ſhall pay the charges of the 
ſuch pariſh. The child, if a baſtard, ſhall be ſettled at the \ 
mother's ſettlement, and not where born. ] | hot 
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By the /t. 13 & 14'Car.: 2. 12. juſtices of peace to whom a (B. 81.) 
ragabond is brought, may reward the apprehender, by giving Reward for 
him an order under hand and ſeal, to the conſtable of the town 2pprehend< 
where he paſt unapprehended, to pay 2s. and if he refuſe may 
levy the penalty of the yt. 1 Zac. 7. and out of it allow to the 


appreheader 25. for the loſs of his time. | 
And if apprehended on the confines of a county, on certificate- _ 


of a juſtice of peace of the county where apprehended, a juſtice 
of peace of the other county ſhall give a warrant to the conſtable 
of the pariſh where he paſt unapprehended, to pay 25. to the ap- 
rehender; and if the conſtable refuſe they may levy 10s. ac- 
cording to the /?. 39 El. 4. or fo much thereof for his expences 
and loſs of time as the juſtice of peace ſhall think fit. 
[By ft. 17 G. 2. c. 5. J. 1. any perſon may apprehend a beg- 
gar in his (the beggar's) own pariſh, and carry him before a juſ- 
tice, and ſhall have 5s. from the overſeer, which ſhall be allowed 
in his account.] | 3 1 
[By V 5. any perſon may apprehend an offender againſt this 
act (i. e. idle and diſorderly perſon, rogue and vagabond, or in- 
corrigible rogue) and carry him before a juſtice; and ſuch per- 
ſon (conſtable or not) ſhall have 10s. reward from the high-con- 
ſtable, who ſhall be repaid by the treaſurer of county. Con- 
ſtable neglecting to pay reward forfeits 200. „ 
[By ff. 18 C. 3. c. 19. conſtables are to be reimburſed their ex- 
pences on account of their pariſhes (not otherwiſe provided for) 
out of the poor's rates; if the veſtry diſallows the account, a 
juſtice may ſettle it. Overſeers may appeal. ] | | 
{By the ſame ſtatute, the court before whom any perſon is 
tried for felony, may order the proſecutor his expences, and an 


allowance for loſs of time.] 


— the J. 30 El. 5. (made perpetual by the fg. 21 Fac. 1.) any (B. 82.) 
perſon of age, diſcovert, and of ſane meniory, ſeiſed in fee may by — * 
deed inrolled in chancery erect an houſe of correction, hoſpital By whom 


Sc. to have continuance for ever; and place there ſuch head and eded. 


members as he thinks fit; which houſe, &c. fhall be incorporate, 
have perpetual ſucceſſion, common ſeal, may purchaſe goods 


and lands, not above 2007. fer annum, (nor ſhall have leſs than 


ol. per annum) freehold, and not holden ia capite, or by knight's 
ſervice, may ſue and be ſued, and governed by the rules of the 
founder not contrary to law, may leaſe for twenty-one years in 
poſſeſſion at the antient rent, but cannot alien in perpetuity. 

By the 2, 39 EL. 4. juſtices of peace in a county or corpora- 
tion, at the quarter ſeſſions, may ere& an houſe of correction, 
and provide a ſtock, and take care for the governing, and for 
the correction of offenders committed, and make rates, Sc. for 


thoſe purpoſes, | 


By the J. 7 Fac. 4. in every county there ſliall be erected an 
houſe of correction with convenient backfides, implements, Se. 
hich ſhall be conveyed to ſuch perſons as the Juſtices of peace 

1 | at 
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at the quarter ſeſſions think fit, for correction and ſetting to work 


of vagabonds, rogues, ſturdy beggars, and other idle and diſor. 


derly perſons. And juſtices of peace at quarter: ſeſſions may 
elect a governor or maſter, to puniſh and ſet to work perſons 
ſent thither, who ſhall be no charge to the county, but main- 
tained by their own labour: and may allow ſuch maſtera yearly 
ſalary for his pains, and relieving the fick, to be paid quarterly 
before-hand by the treaſurer, __ in default of payment to be le. 


vied by ſich maſter, in ſuch manner as the treaſurer by the |. 


43 El. 2. may levy it. And ſuch governor not giving account to 
the juſtices at quarter- ſeſſions of all ſent to him, or letting any 
50 abroad, or eſcape, may be fined by the quarter- ſeſſions, which 


fine ſhall be paid to the treaſurer. 


By the F. 13 & 14 Car. 2. 12. work-houfes may be erected 
within the weekly- bills of mortality, which ſhall be incorporate 
and have ſeveral powers there allowed, &c. 8 
By the fl. 39 El. 5. a body politick which may alien, 23 
mayor and commonalty, c. may erect an honſe of correction. 
2 Inſt. 722. | ENS 
And every other, who has ability by law to grant. Jbid. 
The endowment of this ſtatute muſt be of freehold land of an 
eſtate in fee-ſimple. id. Re | 
Of land above the value of 10/. per annum, and not above 
209). per annum. Ibid. 5 | 
But if it does not exceed that value at the time of the endoy- 


ment, it is ſufficient, though it be afterwards improved to a 0 
greater value. Lid. . ä | 
And if the firſt endowment be not of fo great a value, they c 
may afterwards purchaſe other land to the value of 200/, per a 
num in the whole, IId. e 8 
And they may take goods without limitation. 16:4. n 


And chattels real. 2 [nft. 723. in marg. : 


But the endowment muſt be made by Ueed inrolled in chancery p 
and not by other conveyance. 2 If. 722. 
But the deed need not be indented, or inrolled within fix a 
months. 2 Inf. 723. | TY i ages W 
They muſt be erected to have perpetuity, and not for life, or al 


years. Jbid. | ; 
ſtices of peace may erect an houſe of correction at any time 
bythe 5. 39 El. 4. though the ft. 7 Fac. 4. limits a time for the 
doing it. 2 Inf. 729. | 

And ſuch houſe of correction erected, may be fo ordered, that 
it be incorporated within the F. 39 El. 5. 2 Inft. 730. 

If an old houſe be converted to this purpoſe, it ſhall be ſaid to 
be erected, tho” it be not built de novo. bid. 

So, if an houſe were anciently erected, the juſtices of peace 
may erect a new houſe of correction, by the //. 39 El. 4 which 
continues in force. R. 1 Sal. 362. | 

But that ought to be at the charge of the county, and not of i 
particular precinct. 15:8. | 45 
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bo it ought to be directed by the juſtices at the quarter ſeſ- 1 
bons: for they cannot delegate their authority to other juſtices — 
to do it. X. 1 Jal. 362, 3. „„ | | 

[By 12 C. 2. c. 29. J 13. no part of a county-rate may be 
applied to repair houſes of correction or priſons, but on preſent- 
ment of the grand jury. ] a | 8 

(By A. 14 C. 2. c. 33. J 2. quarter ſeſſions, where there are 
no aſſiſes, may, on preſentment of the grand jury, repair, enlarge 
or purchaſe houſe, or land to build on for houſes of correction.] 

(By /. 15 G. 2. c. 24. juſtices of liberties and corporations 
may commit offenders to the hoùſes of correction of counties, 
to which ſuch liberty contributes. 
(By „. 17 G. 2.c. 5. J 30. quarter-ſeffions, on preſentment 
of grand jury, may erect or purchaſe, or enlarge houſe of cor- 
rection, and raiſe money for that purpoſe.] ps | 

[By V 31. houſes of correction are to be under the direction 
of quarter- ſeſſions, who may alſo fine or remove the maſter.] 

By . 33. the expences relating to vagrants, to houſes of cor- 
rection, and perfons there ſent, to be raiſed by quarter-ſeſhons, 
according to the manner directed in f. 12 G. 2. c. 29,]J 


By the A. 39 El. 4. houſes of correction are ordered for offen- (B. 83.) 
ders committed to them. e 5 Who may 
But by the Af. 7 Fac. 4. thoſe general words are explained, to 2 | 
intend vagabonds, rogues, ſturdy beggars, and other idle and ide the / 
diforderly perſons. 2 Ii. 730. | 13812 Anne 23. 
And therefore, all adjudged rogues, or vagabonds, may be I 
committed to the houſe of correction. IId. | | 
So an able man, who refuſes to labour, tho' he be not a va- 
grant, may be committed to the houſe of correction, if he has 
no means of living. R. 2 Inft. 730. : . Ly 
So, tho' he has means of living, if he be an idle or diſorderly 
perſon. 2 nfl, 730. I 5 255 1 
| [Juſtices may commit to hard labour till next quarter-ſefſion, 
a woman taken on a' general privy ſearch, and charged on oath 
with being a looſe, idle and diſorderly perſon. Mary Freeman, 
alia; Talbot's caſe, M. 4 G. 2. Str. 882.) 
[By J. 17 E. 2. c. 5. J 32. when a juſtice has power to com- 
mit to houſe of correction, and the time and puniſhment not di- 
rected, he may commit to hard labour till next quarter: ſeſſion. ] 


(B. 84.) Cottages. 


By the Pf. 31 El. 7. none ſhall erect, or convert any building Y Tat, 
to a cottage for habitation, unleſs he lay to it four acres of ground (L. 14.) 
of his own freehold and inheritance, near to ſuch cottage, to be 
continually occupied therewith, on pain of 10/. to the queen for 
every offence. | 5 Es N 

And none ſhall continue a cottage, without four acres of + vi 


_ ground, on pain of 4os. per month. 
| | TT, Tt 4 | N 
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JUSTICES OF PEACE, 
Of which offences, juſtices of aſſiſe, juſtices of peace at the 


ſeſſions, and lords of leets may inquire, Ec. by indictment, 


or preſentment, and award execution, by eri facias, legit, ca. 
gias, Sc. 

Provided this ſtatute extends not to cottages in a city, borough 
or market town, or within a mile of any mines, quarries, brick. 


| kilns, lime-pits, Sc. for the only dwelling of labourers in the faid 


works; or within a mile of the ſea, or a navigable river, for the 
only dwelling of failors, or any whoſe occupation is the making, 
furniſhing, or victualling of a ſhipor other veſſel; nor to a cot- 
tage in a foreſt, chaſe, warren, or park, for the under-keeper, 
or warrener; nor to a cottage for a common herdſman, or ſhep- 
herd, or for a poor impotent perſon, or allowed by juſtices of 
aſſiſe, or of the peace, by order entered in open aſſiſes, or quar. 
ter-ſeſſions. Vide Leet, (L. 14.) | | 

This act is a ſtatute, and not an ordinance. R. 1 Sal. 195. 

By the /. 43 El. 2. churchwardens and overſeers, by agree. 
ment with the lord of the waſt, or by order of the quarter. ſeſ- 
fions, with the like agreement, may erect cottages on the waſt, 
at the charge-of the pariſh, for the only habitation of the im- 
potent poor of ſuch pariſh. 1 0 

A body politick, as well as natural, is prohibited the erecting 
or continuing of cottages. 2 /nft. 730. | 

And it is not ſufficient, if the cottage has four acres of land 
holden by copy; for it muſt be freehold. 2 Inf. 737. 

Or, of land holden for life, or years; for it muſt be an inhe- 
ritance in fee, or tail. Lid. | | 

Or, if the acres are not accounted according to the ff. 35 Ed. 

1. dc adm. terris, viz. ſixteen feet and an half to the pole. bid. 
If alord of a manor permit a cottage to be erected, or conti- 
nued upon his waſt, and take rent for it, he ſhall be fined within 
the ſtatute. R. Jon. 272. ; 2 oo 

If a pariſh erect a cottage, without the particular direction of 
the f. 31 El. 7. Vide 1 Sid. 3 59. | 

A common herdſman, or ſhepherd, cannot inhabit ina cottage, 
not having four acres of land annexed, unleſs it was erected be- 
fore the ,. 31 El. 7. for the exception, as to them, is only to 


aà cottage heretofore made. 2 In. 737. 


So neither can a poor impotent perſon, unleſs in a cottage 
erected, according to the f 43 El. 2. 2 Inkl. 737. | | 
An information lay in B. &. for the erecting of a cottage, as 
well as before juſtices of aſſiſe, or peace. 1 Sid. 3 59. 
But this is now reſtrained by the | 21 Fac. 4. (Vide 1 Sid. 3 95 
An indictment, or preſentment for a cottage is bad, unlels it 
be ſaid to be for habitation. R. 1 Sand. 135, 1 Mod. 295. 
And it thall conclude, contra formam ſtatuti. R. 1 Sand. 133. 
And if the preſentment be in a leet, they ſhall not make an 
amerciament under 10/, 1 Sand. 135. 3 8 
Yet it is not neceflary to ſay, that any one inhabits there, if 
the indictment ſays, it was erected for habitation. KR. 2 ul. 
264, K. Skin, 564. | | - ab 
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hut it is not within the . 31 El. 7. if a man erect a cottage 
dor his own habitation, tho' he does not lay four acres of land to 
it; for the ſtatute extends only to cottages erected for the habi- 
ration of others. 1 Bul. 52. 8 | | 

So, if a copyholder ere& an houſe upon his copyhold, and 
does not lay four acres of land to it, it is not withia the ſtatute. 
R. 1 Bul. 52. | T EE 3 

So, if 5 cottage was erected upon the manor of A. before his 
purchaſe, and he does not take rent for it; 4. ſhall not be 
puniſhed. K. Jon. 273. . | | 

If the indictment does not ſhew by whom the ' cottage was 
erected, it ſhall be quaſh'd. R. Jon. 273. 5 . 

So, if an indictment be, ſor erection and continuance, with- 
out ſaying to both, contra for mam ſtatuti. Comb. 207; 

[By fat. 15 E. 3. c. 32. the flat. 31 Eliz. is repealed.] 


(B. 85.) Inmates. 


By the ff. 31 El. 7. no inmate, or more families than one, V Tea, 
mall dwell in any cottage, on pain that the owner of ſuch cot- (L 14) 


taze, placing or ſuffering ſuch inmate, Sc. ſhall forfeit to the 
lord of the leet 105. per menſem: whereof the juſtices of peace at 
the ſelũons may inquire by indictment, Sc. and award execution 
for the forfeiture by fieri facias, elegit, capias, Sc. Vide Leet, 
(L. 14.) ; 

But by the F. 43 El. 2. churchwardens and overſeers of the 
poor may place inmates, or more families than one, of impotent 
poor of their pariſh, in one cottage or houſe. Ho 

Before this ſtatute there was no remedy againſt inmates, but 
by by-laws in the leet. Kit. 45. a 

Aman is accounted an inmate, who not having ſufficient to 
live of himſelf by his land, art, or trade, dwells in part of an- 
other's houſe. Kit. 45.6. ; i | 

As, if common breakers of hedges, or other idle or ſuſpicious 
perſons dwell in an houſe with another, Lid. | 

Or, if a poor labourer dwells with another, and both go by the 
lame door into the high ſtreet. ibid, 3 
2 if a man, not of ability, take certain rooms in an houſe. 

but if a man demiſe parcel of the houſe where he dwells, 
ad fevers it from the other part, and makes ſeparate doors to 
we high-ſtreet, the leſſee is not an inmate; for they are two 


houſes. 1bid, 


Or, if a man take another ad menſam, or to ſojourn with him, 


nd he has certain rooms; he is not an inmate. /btd. 


Or, if a man take his married daughter with her huſband, 


«cording to agreement, and ſuffer them to have certain rooms in 
5 houſe, Kit. 45. . 25 


Or, if he ſuffer a gentleman to have certain rooms in his 


ue, who does not table with him, but goes to a victualler's for 


[De fen- 


in ſuſtenance. Kit. 4 5. 6. 
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to ſeveral families. | 
in the ſtatute; for a houſe is not a cottage. 


405.] : 3 : 
Pratt, Ch. J. held, that inmates in cottages in market.town: 


are exempt, and that where the houſes 
part of the town. 


G. 


Itr. 
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[Defendant having houſes in Saint Catherine's leaſed the room 


Ibid. 


he Ch. J. (Pratt) ruled, that it was not with. 
Rex v. Pattle, M. 7 


are contiguous, they are 


This ſtatute extends to a cottage, that has inmates within a city, 


borough, or town, as well as elſewhere. 


2 Inſt. 738. 


And to an inmate in a cottage, that has above four acre; 


of land annexed to it, -as 


loid. 


quaſhed. 


By the „l. 43 El. . any convict, by confeſſion or one witneſ, 
before a juſtice of peace, mayor, Sc. that he cut or took away 
any corn growing, or robbed any garden or orchard, or forbreak. 


But one inditment againſt ſeveral for havin 


2 Rol. 164. 
(B. 86.) Wood- 


ſtealers, Sc. 


well as in cottage that has no land. 


g inmates ſha be 


ing or cutting a hedge, pales, rails, or fence, or pulling up fru 


trees, with intent to carry away, or cutting or ſpoiling wood, un- 


derwood, poles or trees, not being felony, or for procuring, 0 


knowingly receiving ſuch offender, ſhall pay to the party ſuch 


recompence, as the juſtice of the peace ſhall dire&; or, if unable 


ſhall be delivered to the conſtable to be whipped; and for thy 


ſecond offence ſhal} be whipped : and the conſtable retuſi 


whip ſhall be committed to gaol, without bail till he procure ſuch 


whipping 


caſe, unleſs aſſiſted by ſome other juſtice, 
By the /. 15 Car. 2. 2. a conſtable, or any 


fad 


Provided a juſtice of peace ſhall not act in his ov! 


rſon, may in hi 


pariſh, Sc. apprehend whom he ſuſpects of having or carryin 
any wood, Sc. or any bark, gates, ſtiles, poſts, rails, pal 

broom, or furze, (and the conſtable by warrant of a juſtice 

peace may ſearch the houſe and yards of any ſuſpected, &. 
and finding, may apprehend) and carry before a juſtice of peac 
of the county or town: and if he cannot give a ſatisfactoty 20 
count, how he came by ſuch wood, with the owner's cogſer 


or by a day ſet, produce the ſeller, or a witneſs to p 
he ſhall for the firſt offence pay ſuch ſatisfaction't 


rove the fa 
o the owne 


and in ſuch time as the juſtices ſhall appoint, ard likewiſe ſy 
not above 10s. to the poor, and on non payment ſhall be whif 
ed by the conſtable, or ſent to the houſe of correction, 3 
juſtice thinks beſt, for not more than a month : for the eco! 
_ offence, he ſhall be ſent to the houſe of correction for a mont 


and kept to hard labour: 
an incorrigible rogue. 
And if any buys l 
might juſtly ſuſpect to come unlawfully by 1t, 


peace having examined, and fo 
20 


4 


ſtolen wood, Ec. of any, whom 


a juſii 
und the matter on oath, 


for the third offence ſhall be derm 


ce 


aft 


tlie lo} 
exceed 
moth 
tor lec 
for thi, 
0. 
lime, 
. 
—_ | 
enn. 
Del 
beid or 
hot exc 
dilence 
offence 
| De [ 
00d. g 
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Gl. was ſtolen, and if not paid, ſhall levy it by diſtreſs and ſale, 
and for want of diſtreſs, commit the offender to gaol for a month, 
without bail. : | | 


weeks after the offence. 


tion of one Burnaby, 1 Sal. 181. 

But juſtices of peace cannot make a conviction upon theſe 
ſtatutes, if a property be claimed in the wood; and if they do 
z prohibition lies, or an action againſt him who levied the 
damages awarded by the conviction. Per Cur. in Eurnaby's caſe, 
1 Sal. 182. | | ; | 

And after a conviction removed by certiorari, the defendant may 


itnels, it turnaby's caſe, I Sal. 11 . 3 ä 

So And it the conviction does not ſpecify the certain number os, 
break. trees, or quantity of wood Cut, it is bad. R. Trin. 2 Aun. B. R. 
) fru n hurnaby's caſe, 1 Sal. 181. 7 55 

d, un- By f. 23 C. 2. c. 26. perſon convicted by one juſtice of 
ng, 0 ſealing or maliciouſly deſtroying turnips, ſhall make ſatisfac- 
y ſuch tion to the owner, and pay not n 104. to the poor, 
\nable or in default be committed not exceeding a month, or 


for th4 whipt for firſt offence ; and for the ſecond committed for three 


lune tt G WY | 

re fa by J. 6G. 3. c. 36. perſons in the night-time deſtroying or 
us Ow! taking timber- tree, or tree likely to become timber, or in an in- 
cloſed ground, any roots, ſhrubs, or plants, of 5% value, and all 
i ading and receiving, are guilty of felony, and may be tranſported 
reid tor ſeven years.] 3 | | 

(By I. 6 C. 3. c. 48. perſon damaging or carrying awey 
imber-tree, or tree- likely to become timber, or any part, or 
tie lop or top, convicted before one juſtice, ſhall forfeit not 
m_— 20]. and charges. or be committed from twelve to fix 
mouths for firſt offence, 30. or from eighteen to twelve months 


for third offence.) TH 
(Oak, beech, cheſnut, walnut, aſh, elm, cedar, fir, aſp, 
ime, ſicamore, and birch, are timber; and by #. 13 C. 3. 
. 33. Poplar, alder, larch, maple and hornbeam are fo 
uſo, N. l. Ping is omitted in both act, probably thro' inat- 
Untron.) | | CES. : £7 
Deſtroying or carrying away root, ſhrub, or piant, out of 
e deen bed or cultivated land, convicted before one juſtice, forfeits 
nat exceeding 404. and charges for firſt offence, a. tor tecond 
hom once; and felony and tramportation for ſeven years ' third 
uſtice offence. ] 3 | | | 
ath, f (Deitroying or carrying away from woods, underwoods, or 
« vood-grounds, any wood under wood or ſticks, or having the tame 
| 1 in 


order the buyer to pay treble value to him, from whom the wood, 


But none ſhall be proſecuted on this ſtatute, but within ſix 


The ſtatutes 43 El. 7. and 15 Car. 2. 2. extend to gentlemen as 
well az others ; for the court cannot make a diſtinCtion between 
the quality of perſons. Fer. Cur” B. R. Trin. 2, Anu, upon corvics 


ſuggeſt his property by way of plea. Per Holt, but the others cout! 


for ſecond offence, and felouy and tranſportation for ſeven years 
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in their cuſtody, and not giving good account thereof, convicted 
before one juſtice, forfeits not exceeding 40s. and charges for firf a 
offence, 5/. for ſecond offence, and deemed incorrigible rogue b 
for third offence. ] | | | | 

[By f. 9 E. 3. c. 41. this clauſe is extended to the king's b 


foreſts, Sc. and to hollies; thorns and quickſets there, or any m 
other wood-grounds.] © | „ ed 

On non-payment, commitment to hard labour for one month, ſo 
and once whipt, for firſt offence; and for three months, and thrice zl 


whipt for ſecond offence. } 
{Perſon attempting to hinder ſeizing offenders, forfeits 10). or | 


hard labour not exceeding fix months.] ler 
[By /. 13 E. 3. c. 32. perſans ſtealing or maliciouſly deſtroy. ſha 
ing turnips, poratoes, cabbages, parſnips, peaſe or carrots, on pla 
conviction before one juſtice forteit 10s. above the value to be 1 
iven to the owner and poor. The owner may be evidence, and 1 | 
then all the forfeiture goes to the poor.) | 1 
N | (B. 87.) Victuallers. | of v 
| | 5 bene 


By the g. 23 Ed. 3. 6. mayors, bailiffs, Sc. ſhall inquire e 
and puniſh victuallers, who ſell at exceſſive prices; and if con- 
vict of neglect in inquiring ſhall pay treble price. I 

By the /. 12 K. 2. 3. Raft. (which confirms the ſtatute of WW <* © 
victuals) it is enacted, that victuallers be juſtified by juſtices of 
peace at the ſuit of the king, or of the party. — 

By the //. 12 Ed. 4. 8. mayors, bailiffs, Sc. and thoſe who ol, f. 
have charter, ſhall have the ſole ſurveying of a victualler; and adi 
patents to others for that purpoſe are void. RES 

Juſtices of peace may inquire of victuals, and victuallers who W'**": i 
do not obſerve the affe Semb. Cro. Car. 113. 

By the g. 12 Ed. 2. 6. an officer in a city or borough who hatb 
an aſſiſe, ſhall not merchandize for wine or victual, on pain of 
forfeiting it, either in groſs or by retail. 25 

By the g. 6 R. 2. g. a victualler cannot execute a judicial offce 
in a city, or borough, if ſufficient beſide. 1 

But by the . 3 H. 8. 8. if a victualler be choſen officer, tuo Br tl 
others, not victuallers, choſen by the commonalty, ſhall be ſworn ton 
with him to ſet prices, Ec. and then ſuch officer may fell victul | 
in groſs, or by retail. | : 

By the ff. 6. N. 2. 10. aliens. amyes may bring fiſh, or other vic 
tual to cities, boroughs, c. and there ſell them by retail or in 
groſs. Confirmed by the . 1 H. 4. 17. 8 

And by the f. 14 H. b. 6. a diſturber of ſuch foreigner for- 
feits ten pounds. : 

By the f. 4 H. 7. 3. in Londom, or any walled town, (er. 


cept Berwick and Carli/le) or in Cambridge, no butcher ſhall kill I 
within the walls, on pain of 124. for every ox, and 84. for eve! | 
other beaſt, „ 


B 
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By the . Ix H. 3. of Pillory and Tumbrel, à jury ſhall inquire (B. 88.) 
of a butcher, who ſells contagious fleſh, or dead of the murrain, Corrupt 
cook who ſeeths unwholſome fiſh or fleſh, and of ſuch who xi ul. 
buy fleſh of Jews, and ſell it to Chriſtians. „ 2 "= 

By a ff. incerti temporis (Hi. 3 Ed. 1. or Ed. 2.) a 0 
vatcher who ſells ſwine's fleſh meazled, fleſh dead of the 
nurrain, or bought of Jews, for the firſt offence ſhall be amerc- 
el; for the ſecond pilloried ; for the third put to fine and impri- 
ſonment; for the fourth ſhall abjure the town. Yide Kedle's Sta- 
tutes, fo. 80. 17 Ed. 2. 7. e | | 


ted 
firſt 


gue 
ny's 
any 


nth, 
rice | 
By the f. 23 Ed. 3. 6. butchers, fiſhmongers, regraters, hoſt- (B. 89.) 


. or | 
ers, brewers, bakers, poulterers, and all other ſellers of victuals Price. 


wa ſhall ſell at reaſonable prices, having regard to the price in /i« Les. 
„on places adjoining. | „ (.. 9. 14.) 
to be By the g. 13 KR. 2. 8. victuallers ſhall have no more gains than | 
and i limited by the juſtice of peace, on pain to be puniſlisd at their 


diſcretion, where no puniſhment is expreſsly given. | 

By the f. 25 Hl. 8. 2. on complaint of enhancing the prices 7 
of victuals, the lords of the privy council, and juſtices of either 
bench, chamberlain, chancellor and barons of the excheguer, or 
ren of them, (whereof the lord chancellor, treaſurer, lord 
prelident, or privy ſeal to be one) may ſet the prices at which 
al ſhall fell after proclamation made: but mayors, bailiffs, 
C. of towns corporate may ſet the prices, as before this act. 

By the f.2 & 3 Ed. 6. 15. a butcher, brewer, baker, poulter- 
r, cook, or fruiterer conſpiring to ſell at certain prices, forfeits 
19, for the firſt offence, or twenty days impriſonment with bread 
and water only, on non-payment in fix days; 201. for the ſecond 
ofeuce, or pillory ; 401. for the third offence, or pillory and one 
ear, and to be infamous. Vide Leer, (L. 14.) 6 4 

If a corporation of any of theſe victuallers conſpire, they ſhall 
te diſſolved. 8 3 
Vie Leet, (L. 9.) 


quire 
con- 


te of 
ices 0! 


e who 
and all 


rs who 


0-hath 
Dain of 


al office (B. go.) Weights and Meaſures. 
2r, WO 
> (wor 


victudl 


br the . 11 U. 7. 4. two juſtices of peace (1 Qu.) by exami- (B. 90.) 
on or inquiry, may hear and determine offences in mavors, What 
tor not making, figning, and viewing weights and meaſuzes ; weights 
rin buyers and ſellers by defective weights and meaſures ; re lee. 
id may ſet a fine and amerciament on the offenders, and deſtroy 

ch detective weights and meaſures. , | 

[3 ft, 10 G. 3. c. 44. trader ſubject to exciſe, uſing 

® = or weights, to defraud the king of duties, for- 

"> 1900, ; . 2 2 | 


her vic 
ail or in 


ner for- 


n, (ex- 
hall kill Act 7 A I : 85 | | 
or eren to Troy weight, Fide Leet, (L. 6.) Jide 4 Tut. 253, Trey. 


Averanpeis 


y RT Agerdupois, Vide Leet, (L. 7.) 
RR | Averdu- 


* 
1 
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Avertupois is ſo called, becauſe it gives full weight, ; 
Infl. 273. | | 5 3 
By Averdupois weight are weighed all phyſical drugs, wax, pitch 
tar, iron, ſteel, lead, hemp, flax, fleſh, butter, cheeſe, and all com. t 
modities ſubject to waſte. 4 Inj. 273. Ss 
By the %. Comp. Pond. 255. weight makes a pound of lead 
12 pounds a ſtone, 6 ſtone wanting 2 puunds a formel, 30 "Mo 
mel a load. | 


By the . Comp. Pond. the f. 25 Ed. z. 9 and 
31 Ed. 3. 8. 14 pounds of wool make a ſtone, 26 ſtone 
and no more a fack, and 12 ſacks a laſt—So, the f. 11 f s 
7. 4 Dav. 8. 6. 8 
1 By the A. If. Ch. g H. 3. 25. fit una menſura vini per totum re. 45 
ſures are al- Ann, et unn menſura cerviſie, et una menjura bladi, ſcilicet, quarte- 4 
lowed- rium Lond 3 | q | 
So, by the ft. 25 Ed. 3. 10; 13 K. 2.9; 27 Ed. 3. io; and ” 
16 Car. 1. 19 Bead | 1 
By the /. Comp. Menſ 31 Ed. 1. by conſent of the whole realm A | 
the king's meaſure was made; viz. 32 13 of wheat, in the ” 
midſt of the ear dry, make a penay ſterling; (or 24 grain * 
of barley 4 It. 273, 4) 20d. make an ounce; 12 ounce 1 
make a pound; 8 pounds make a gallon of wine; 8 gallon gall 
make a buſhel; 8 buſhels make a quarter. Confirmed by the ak 
„„ Rs | y 
A pound weight is a pint in meaſure : 2 pints make a quart br 34 
2 quarts make a pottle ; 2 pottles make a gallon; 2 gallons mak By 
a peck; 4 pecks make a buſhel; 4 buſhels make a comb; 2 comb ell of 
make a quarter; 6 quarters make a. wey ; 10 quarters make a ff of af 
4 Tt. 274. | ES | molct) 
By the f. 25 Ed. 3. 10. confirmed by the f. 15 K. 2.4; 1 olcnd, 
5. 10. and by the fl. 11 H. 5. 4. the quarter ſhall contain 8 bu Ane 
els, and no more. | | | pint te 
By a 7 incerti temporis, (H. 3 Ed. 1. or Ed. 2.) 4. bedr 
pit. Toll ſhall be taken by the king's meaſure. Yide Abi And 
Stats. fo. 8 ;. MS. u, and 
De Menſurd Vini & Cervifie. Vide poſt, (B. 94, 98.) 2 tre} 
| ; Ne, J 
(B. 92.) By the ft. comp. ulnar”. three grains of barley, dry and ron lull be 
Meaſure of make an inch; 12 inches make a foot; 3 feet a yard; 5 yards WF oe, 
length, W.. an half a perch; 40 perches and 4 in breadih make an acre. / Mut b 
A. de menſ terris 33 Ed. 1. 4 In. 275, urnt or 
By the fl. 27 H. 8. 6. four inches make an hand. | that ſells 
A yard and quarter make an el]; 5 vards and an half make quarter; 
pole or perch: 40 poles make a furlong; 8 furlongs maks By th, 
Engliſh mile. 4 Inſt. 274. | = ; orterts fg 
Seven feet make a fathom. Dall. 121. (Edition of 1727 5, by /. 
MON wo 


(B. 93.) By a ft. incerti temporis, (H. 3 Ed. 1. or Ed. 2.) 9. 4% 
Manner of corn ſhall be fold by the heap, except oats, malt, and meal. 
racaſuring- A cles Starutes 86. > | 
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: By the ſame I. 4. no toll ſhall be taken by the heap, but by 
trick. | 1 | Ls 

And by the ſame fl. 8. any convicted of double meaſure, a grea- 
ter to buy by, and a leſs to ſell by, ſhall be impriſoned. Vide Keble's 
Statutes, 8 5, 86. 17 Ed. 2. SS Foe To 


Aſſe is ſometimes taken for an ordinance, for putting things into (B. 94.) 
a certain rule and diſpoſition. Lit. S. 234. 2 =_ 
Croifa in the antient ſtatutes includes beer. 4 Ia. 262. ;, allay of ale. 


"bir is a Saxon word. 4 [nfl. 262. in marg. 
By the /,. M. Ch. 9 H. 3. 25. Per totum regnum fit una menſura < 
crviſie. 
* A. menſ. 31 Ed. 1. a penny ſterling ſhall weigh 32 grains 
of wheat dry in the midſt of the ear; 20 pence make an ounce ; 12 
ounces a pound; and 8 pounds a gallon of wine. 
By the . 23 H. 8. 4. every barrel of beer ſhall contain 35: 
gallons, a kilderkin 18 gallons, a firkin 9 gallons, of the king's 
fandard gallon z and a barrel of ale 32 gallons, a kilderkin 16, 
and a firkin 8 gallons of the ſame ſtandard. a 
By the f. 12 Car. 2. 23. a barrel of beer ſhall be 36, of ale 32 
gallons, according to the ſtandard of the ale quart, 4 of which 
wake a gallon ; and of other liquors, according to the wine gallon. 
By the 1 W. & M. 1 . 24. a barrel of beer and alc ſhall 
be 34 gallons, by the ale quart. F | {[Fxcept is 
By the J. 11 & 12 W. 3. 15. a retailer of ale, or beer, ſhall Lush and 
ſel only by the ft:ndard ale quart, or pint, duly marked, on pain F/mirfer, 
of a ſum, not above 4os. nor under 10s. a moiety to the poor, a *: e 
noicty to the ipformer, to be levied by juſtices on goods of the ty, regen | 
dender, on oath of one witneſs in thirty days. ſhall be ac- 
And the officer of exciſe ſhall gratis bring the ſtandard guart and cording to 
pit to every borough and town, by 24 June 1700, if no braſs —__ 
lendard quart and pint already there, on pain of 5/. 3 ; 
And the mayor, &c. ſhall ſee every quart and pint meaſured by 
u, and mark't with V. R. and a crown, on requeſt, or forfeit 5/. 
ind treble damages and coſts to the party. gn ns 
By the 2 & 3 Ed. 6 10. in June, July, and Auguſt, malt 
ſtall be ſeventeen days in the fatt, floor, ſteeping and drying, and 
t other times three weeks, on pain of 29. per quarter, otherwiſe it 
cannot be wholeſome ; he that mingles ill made malt, or of ' mow- 
burnt or ſpired barley with good, forfeits 25. per quarter, and he 
tlat ſells it not well trodden, rubbed, or fanned forfeits 20d. per 
Pater; a moiety to the king, a moiety to the informer. 
by the ft 1 Fac. 18. an inporter of corrupt or unclean hops 
ſuleit them, and the brewer, who uſes them, forfeits the value. | 
By J. 2 C. 3. c. 14. if brewer ar retailer mixes ſtrong beer or 
Kong worts after gauging, with ſmall beer or wort, or water, he 
bfcits 50/ a | 
= By 


( 
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(B. 96.) 
Of bread» 
Vide Loet, 

(I. 8. 


| who ſells leſs than a full quart of the beſt beer or ale, or two quarts 


JUSTICES OF PEACE, 


By the ft. A. Pan. and Cerv. 51 H. 3. when wheat is ſold at 47 
or 3s. 44. per quarter, barley at 20d. or 25. oats at 16d. brewers in 
cities ſhall ſell two gallons of beer or ale for a penny, and out of 
cities three or four gallons; and when in cities brewers ſell three 
out of town they ought and may ſell four gallons for a penny. n 

By the /. 23 H. 8. 4. none ſhall ſell a barrel, kilderkin, or 
firkin of beer or ale, but at the prices ſet by the mayor, Ec. in 
towns corporate, and by juſtices of peace out of towns, on pain of 
6s. for a barrel, 3s. 44. per kilderkin, 2s. per firkin, 104. for 3 
greater and 124. for a leſs veſſel. N oh | 

By the ,. 1 Jac. 9. an inn-keeger, alehoufe-keeper, or victualler, 


of ſmall for a penny, forfeits 20s. to the uſe of the poor, to be levied 
by diſtreſs and ale after ſix days, or elſe by impriſonment. 

| By the /. 12 Car. 2. 24. no brewer, or retailer of beer or ale 
ſhall take more than the exciſe above the uſual prices, but as much 


o 


as the exciſe is above the uſual prices he may take. 


4 


| 
: | 
By the ,. 1 W.& M. 1 {ef}. 24. no retailer of beer or ale ſhall t 
during that act be impleaded, for ſelling above the priccs before t 
appointed. e | | 
By the ft. 2 G. 3. c. 14. no brewer or retailer ſhall be ſued for t 
advancing the price of ſtrong beer in a reafonable degree. ar 
By the fl. 51 H. 3. Af. Pan. and Cerv. when a quarter of ne 
wheat was 12d. waltel bread of a farthing ſhall weigh 6/. 16:.; | all 
cocket bread of the ſame corn, more than waſftel by 25. ; of worſe 
corn, more by 5s.; ſimnell bread leſs than waſtel by 2s. ; bread 
of the whole wheat ſhall weigh a cocket of 54. more than walle|, 1 
and an half; bread of treet ſhall weigh two waſtels; bread of ; 
common wheat {hail weigh two great cockets, & ic pro rata. Mo: 
| 5 g N 70 ance 
Accorng to this proportion, the aſſiſe of bread at this day, 
when wheat is fold at ; 
. Wheaten. - Houſchold, 
l. oz. dwt. I. oz. dwt- I. 0z-dvt, 
20s. fer quarter, penny white 8 | | 
| = ould weigh 1 418 2.1 6 1 9 I6Troy 
24 % A penny white loaf will! 2 2) 4-9 33 ſ2 4 4 Peck 
2% = then weigh r x: 60 2 0 3 
42 5: Lt fic pro ratag the pen- O t 11] [xr 316] 11 9 2 
30% Womb . 10 9 88 [1 7 1 5 1 616 f LI 
40 I which was then a penny 4 a 8 913 J 12131 418 or ha 
44 f ſterling, aud a pound ot 7 13 = ; o 11 10 "2 1 3 6 ad fr 
48 ſilver being but 207. tl JO 7 1E o 10 10 [K Ii 21 ciency 
$25 | railed by H. 6 tw 30% 610 Jo 914 | 1 4-0 T. 
54 7 | by Ed. 4. to 40s. by J. | © 6 © o 9 ol we ; 
00 * I 8:to45--and linceto bos, CO 5 11 lo. 8 8 0 11 3 60 to by 
. in gute Abridement, Weiolts 3. * = 
br 
133 . : : by 50h 
At the time of the ſtatute 51 H. 3. according to this aſſiſe 2% loa 
the computation of the king's baker, a baker in every quarter © 
wheat gained 4d. and the bran and two loaves, three halfpent By th 
tor three fervants, an halfpenny for two lads, an balfpenny biker th; 
. | 8 - bits 8g, 


Vor. 


JUSTICES. OF PEACE. 


and an halfpenny for his boutel. Raft. Weights 2. Vide the ft. 
51 H. 3: Af. Fan. & Cerv. | / 
But by the book of aſſiſe now in uſe publiſhed by proclamation 


porate, who pay ſcot and lot, 6s. Wing. Abr. Weights 4. 


' certi temporis (Il. 3 Ad. 1. or Ed. 2.) the aſſiſe ſhall be ſer ac- 
cording to the middle price of wheat, and not changed but on 
the increaſe or decreaſe of 6d. in the ſale of one quarter. Vide 
Keble's Statutes 85. „ N 


ale perſons in (from two to ſix) market-rown, to make weekly re- 
ch turns of the prices of corn to a perſon at the treaſury, to be ap- 

pointed by the treaſury, and to ſend duplicates four times a year 
hall to the clerk of the peace ; the returns to be publiſhed weekly in 
fore the Gazelte.] - 15 83 | 


[The commiſſioners of- cuſloms are to tranſmit annually to 
treaſury an account of corn exported and imported, and bounties 
and duties paid and received, ] | : 

By ff. 31 G. 2. c. 29. 3 C. 3. c. 11. and 13 C. 3. c. 62. a 


allowance for baking) is at | 
I | DE Wheat. Stand. Wheat. Houſh. 
* 1 3 : 0Z. dr. OZ. dr. r 
0 Fr. per buſhel, the penny-loaf weighs 12 1 13 14 16 6 
if * And the peck-Jouf ſhall be fold for 1s, 114. 1s. 8d. 1s. 5d. 


And the magiſtrates have power of permitting bread to be 
made of other grain; and when the price of grain, and allow- 


| | | (3 whear, 3 rye.) 
02, dr. oz. dr. oz. dr. 028; dr. oz. do. 


12 8 13 8 6 4 16 12 14 — 


ſalt, an halfpenny for yeaſt, a farthing for candle, 24. for wood, 


Elia. bakers are allowed for their charge in baking in every 
quarter of wheat of a middle price 4s. and bakers in a town cor- 


By the ff. 51 H. 3. /. Pan. & Cerw. and the /. de pift. in- | 


[By 10 G. 3. c. 39. Michaelmas quarter-ſeſſion ſhall appoint 


new allize of bread is ſettled; whereby, when wheat (with the 


ance for baking, is at 5s. per buſhel, the penny loaf ſhall weigh, 
Rye. Barley. Oats, Beans. Maſlin. Fen 
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4 Peck loaf 15. 10d, 1s. 94d. 3s. 8d. 1s. 4%d. 1s. 8d. 
: | l 
3 [There is a penalty from 10l. to 40s. for uſing allum, Sc. or 
18 for having it in poſſeſſion from 5/. to 405. for adulterating meal, 
6 ind from 5“. to 20s. for adulterating bread; 5s. per ounce defi- 
1 1 ciency in weight; from 40s. to 19s. for not marking bread.) 
| x [The proportion between the three ſorts of bread made of wheat 
3 $10 be, as 8, 7, 6. The quantity of wheaten which is ſold 
for 84, muſt be ſold for 7d. if ſtandard, and 64. if houſ- 
teac 3 or, the money which buys 6/6, of wheaten, will 
1 'y 716. of ſtandard, and 815. of houſhold-bread. And white 
— | 24. loaves to be three-fourths of the weight of wheaten.] _ 
uarter 0 : | 5 | 
halfpent By the It. de pi ſt. incerti temporis, CH. 3 Ed. 1. or Ed. 2. ever Nh 
jenny fi biker ſhall have 10 own A * bread. Vid 22 — . 


Vot, IV. 


Mes 55, | | | a baker: 
| U u, | By 


and if the ton wants of the aſſiſe, he ſhall abate in his price. 


JUSTICES OF PEACE. 


By the /f. 51 Ul. 3. twelve men ſworn ſhall inquire of the price 
of wheat, and if bakers keep the aſſiſe; and the bailiff ſhall brin 
in all the bakers with their meaſures. 5 1 

By the fame flatute, if a baker be convicted, that he hath not 
kept the aſſiſe, for the firſt, ſecond, and third offence he ſhall be 
amerced, if he exceed not above 2s. And by the fl. de pft. in- 
certi temporis ¶ H. 3. Ed. 1. or Ed. 2. not above 25. 64.) weight in 
a farthing loaf; but if he want more weight than that, or if he 
offend often, tho? he want leſs, he ſhall be ſer in the pillory with- 
out redemption. Vide Keble's Statutes 8 5. | 


The /. M. Ch. 9 H. 3. 25. provides, quod fit una menſurs 
Vini per totum regnum. 5 BE 
By the ft. 2 H. 6. 11. none ſhall import, or make a ton of wine, 
unleſs it contain 252 gallons, a pipe 126 gallons, and the tertian 
and hogſhead after the ſame rate, on pain to forfeit the ſaid wine, 
to the lord of the town, one fourth to the informer : and juſtices 
of peace, and mayors and bailiffs who have power of the peace, 
may inquire of this ſtatute: | 0 
And by the / 18 H. 6. 17. it is ſaid, that by the antient aſſiſe, 
every ton ought to contain 252 gallons, every pipe 426 gallons, a 
tertian 84, an hogſhead 63 gallons. | 
By the ,. 1 R.-3. 13. the but ſhall contain 126 gallons, the 
barrel 317 gallons, rundlet 182 gallons. Ee 
Twelve ounces make a pound, eight pounds a gallon of wine, 
4 Inft. 274. ES 3 
By the ,. 27 Ed. 3. 8. all wine imported for ſale ſhall be 
duly gauged by the king's gauger, or his deputy; and the re- 
fuſer forfeits his wine, and ſhall ſuffer impriſonment and ranſom; 


By the /. 31 Ed. 3. F. a ſeller of a ton or pipe of wine un- 
gauged, ſhall forfeit it or the value to the king. | 

By the ft. 18 H. 6. 17. a ſeller of a ton, pipe, tertian or hogſ- 
head of wine, not gauged, forfeits it, or the value, a moiety to 
the informer; and if it want of the aſſiſe, he ſhall abate in the 
price pro rata, on-pain of forfeiture. | „ 
By the /. 1 R. 3. 13. it is alſo enacted in like manner. 

By the /. 28 H. 8. 14. (which confirms the 1 R. 3. 13.) the 
gauger ſhall mark the contents of the ton, Sc. on the head of ſuch 
veſſel. | 
By the f. 1 V. & N. . 1. 34. no retailer of wine ſhall ſel 
but in pewter ſealed, on pain of 5/. to the informer. _ 

By the f. 2 V. & M. Ji, 2. 14. any convict by confeſhon, or 
two witneſſes in thirty days before a juſtice of peace, forfeits fly 
| ſhillings, 3 | 

The king cannot licenſe to break the aſliſes of wine by a non ob 

ante of the fl. de piſtoribus. Vau. 343. | OY 
8 By the * 28 12. aſſay ſhall be made of wines at Bo## 
or Michaelmas, or oftener, by lords, or mayors and bailiffs of my 
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and all found corrupt ſhall be poured out, and the veſſels broken : 
and the chancellor and treaſurer, juſtices of either bench, and of 


aſſiſe, ſhall have power to inquire of mayors and miniſters of 


towns, if they do according to the ſtatute. 


By the f 12 Car. 2. 25. no merchant, vintner, ſeller, or 
retailer of wine ſhall mingle or utter the ſame mixt with 


other ſorts of wine, cider, perry, ſtum, honey, ſugar, vitriol, 


molaſſes, or any ſyrup, iſinglaſs, brimſtone, lime, raiſins, water, 
other liquor or ingredients, clary or other herb, or any fleſh, on 


pain of 1oo/. to the ſeller in groſs, and 40. to the retailer, a 


moiety to the king, and a moiety to the informer. | MY 
By the „. 1 U. & M. 1 %. 34. if any ſell by groſs, or re- 

tail, any wine corrupt or adulter: ed or adulterate any wine, he 

forfeits 3001. a moiety to the king, and a moiety to the informer. 
The king cannot diſpenſe with the ſtatutes againſt corrupting 

of wine. Yau. 344. | 


By the ft. de pi/t. incerti temporis (H. 3 Ed. 1. or Ed. 2.) a gal. ch. 99.) 
lon of wine ſhall be at 12d. and if taverners exceed, their doors Price. 
ſhall be ſhut up by the mayor and bailiffs. f Vide Keble's Sia- . Repeal- 


tutes 85, | | ed by the | 
> the fl. 4 85 3. 12. wines ſhall bs ſold at reaſonable 1.261 


By the ff. 28 H. 8. 14, no wine French ſhall be fold above 8d. 
the gallon, 4d. the pottle, 2d. the quart, 1d. the pint ; nor ſack. 
or ſweet wines above 12d. the gallon, 6d. the pottle, 3d. the quart, 
and 1d. ; the pint. And the lord chancellor, treaſurer, preſident 
of council, privy ſeal, two chief juſtices or three of them might ſet 
prices of wine ſold in groſs by the ton, c. And after proclama- 
tion none ſhall ſell above, on pain of 405. for every veſſel, a moie- 
ty to the king, and a moiety to the corporation, if in a town cor- 
porate, elſe to the informer, | 

By the ft. 7 Ed. 5.6. no Gaſcoigne or French wine ſhall be ſold 
aboye 8d. the gallon, nor Rochelle wine above 4d. per gallon, nor 
other wine above 124. per gallon on pain of 5/. | 

But by the ,. 5 El. 5. a retailer might ſell at prices, allowed 
by proclamation iſſued with the aſſent of ſuch lords, as by the ft. 
23 Hl. 8. 14. were to ſet prices on wines in pros. | 

By theft. 12 Car. 2. 2 5. no retailer ſhall ſell Canary, Spani/h, . 
or ſweet wines above 18d. per quart, nor French wine above 84d. 
#7 quart, nor Rheni/h above 12d. per quart on 51. penalty Pro- 
viced the lord chancellor, c. between the 2oth of November and 
the laſt of Dece m ber may yearly ſer and alter the prices of wines; 
nd then, not above theſe prices, Fe 

Dy the ji. 1 . & M. 1. /. 34. after 10th September, 1690, 
none ſhall ſell French wine above 6d. per quart, on pain of 5/. 
for the firſt, and 100. per quart for every other offence, | 
By the J. 24 . 8. 6. if any refuſe to ſell wine, at the prices 
it for ready money, he ſhall forfeit the value of the wine, unlefs 
be make oath, he keeps not the ſame for ſale in groſs: and juſ- 
uces, mayors, &c. may on requelt enter and ſell the ſame. 


Uu 2 The 


(B. 100.) 


Wine li- 


cence. 


JUSTICES OF PEACE. 


The king cannot diſpenſe with the ſtatutes, which limit the 
prices of wine. Yau. 343, 4. | „ 

At the common law every one might ſell wine without re. 
ſtraint. R. 1 Sid. 6. Hard. 344. CER 

But by the f. 7 Ed. 6. 5. none ſhall retail wine, but ig 
cities, boroughs corporate, poſt or market towns, on pain of 10/, 
per diem, nor in cities or towns corporate, unleſs appointed by 
the head officer, and moſt part of the common council, alder. 


men, burgeſſes, or commonaliy there, by writing under the 


common ſeal : nor ina market town, unleſs licenſed by the juf. 


tices of peace at the genera! ſeſſions, by writing under the ſeals 


of the majoritv, on pain of 5/. who ſhall not licenſe above two in 
any City, town, &c. except thoſe mentioned in the ſtatute, 

Yer the king might diſpenſe with any perſon to retail wine, 
notwithſtanding that ſtature. Jau. 344. 346. R. 1 Sid. 6, 
Semb. Dy. 270. 4. © IEEE „ 
Aud hing James the Firſt granted to the vintners of London, 
that every one free of their company, might ſell wine by retail 
or in groſs, within the city and ſuburbs, and three miles of the 
walls of the city, all fea-ports, and in cities and poſt towns 
between London and Dower, and London and Berwick, notwith- 
ſtanding the 7 Ed. 6. which grant is good. R. Yau. 330. 348. 
Se. 359. = ER OIL 

By the ff. 12 Car. 2. 25. the king may commiſſion two or 


more, who may grant wine licences to whom they think fit, 


for aterm not above twenty one years, at a certain rent, without 
fine, which ſhall not be aſſignable ; but they mult uſe the ſelling 
of wine, or be owner of the houſe. | 
Not to prejudice the univerſities, or company of vintners. 
By the V. 15 Car. 2. 2. 14. the duke of York and his bein 
male had ſole power of wine licences, excluſive of the king: 
faving the privilege of the univerſities, and company of vintners, 
And by the proviſo in the ſtatutes of 12 Car. 2. and 15 Car. 
2. the company of vintners have power to ſell wine b retail, 
Sc. without licence, as they might by the charter 9 Fac. K. 
Vau. 332. | 1 ; 
So they may fell by retail without licence of the mayor, Cc. i 
a corporation, or of juſtices of peace in a market tcwn z for the 
clauſcs in the f. 7 Ed. 6. extend only to private perſons, not io 
taverners. Dub. Hard. 344. | : 
So, by the F. 7 Ed. G. 5. that ad is not to prejudice either of 
the univerſities, ſo as there be not more taverns kept there than 
are provided for in the ſtatute, vis. Oxford 3. Cambridge 4. 
So, by the ſame? flat. perſons, who by licence may have 2 
tavern, may ſell wine by retail in their houſes, without other 
licence. Fer Hale and {thyns, 2 Barons cont. Hard. 345: Dub. 
Hurd. 464. "DEE | 
But a licence to retail wine, does not import a licence to hare? 


tavzrn, N. Hard. 348.— w 11 


— 
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who are remiſs in their duty. 


JUSTICES OF PEACE. 
Il a wine merchant ſells a gallon of wine in his own houſe, 


within 12 Car. 2. c. 25. Aſtell u. Andrews, M. 13 C. Sir. 718. 
Id. Raym. 142 1.] 


If a merchant ſells one dozen quart bottles, unmeaſured, it 


is retailing. B. R. Haſeell v. Chalie, P. 13 E. 2. And. 392. 
dr. 1124+ Reverſed by the lords, becauſe one dozen quart 


bottles was not found to be a retail meaſure ; wenire de novo 
awarded, Str. 1124.] 1 | 
Vide Let, (L. 14.) 


(B. 101. Default of Officers. 


$0 juſtices of peace by their commiſſion may inquire of ſhe- 


riffs, ſtewards, bailiffs, conſtables, gaolers, and other officers 

By the „. 23 H. 6. 10. juſtices of peace may inquire, c. 
if the ſheriff let to farm his county, or any of his hundreds or 
baliwicks ; or return bailiffs or their ſervants on any pannel ; or 


Bail, (F. 5) or take more fees than allowed, (Vide Extortion.) 
for which they ſhall forfeit treble damages, to the party and 400. 
2 moiety to the king, a moiety to the proſecutor, 

By the ff. 11 H. 7, 15, juſtices of peace, or any of them, 
may inquire if the ſheriff, ſhire clerk, fc. enter a plaint in the 
name of a plaintiff not preſent in perſon, or -by attorney ; or 
enter more plaints than one for the ſame cauſe; or more than 
there is cauſe of action for; and if he be convicted on exami- 


tices of peace. on pain of 405. ſhall certify into the excheguer. 

And ſuch juſtices of peace, or any of them, (to be appointed 
for theſe purpoſes at Michaelmas ſeſſions by the cuftos rotulorum, 
or ſenior juſtice of the (quorum) may inquire of defaults, in bai- 
lifs not warning defendants to appear in the county court, or 
= deing their office, who convicted, Te. foricit 305. for every 
default, | = . | 

And the ſheriff, c. ſhall make no eſtreats to levy amercia- 
ments, till two juſtices of peace (one quorum) have viewed 
their books, and till an indenture be made of ſuch eſtreats, under 
tie ſeal; of the ſheriff and the ſaid jultices ; and that the Juſtices 
ol peace ſwear bailiffs, not to levy more than contained in ſuch 
indenture, on pain of 4os. for every default, Ec. 

By the fl. 42 Ed. 3. 9. juſtices of peace may hold ſuit, if 
the ſheriff, Sc. levy the king's debts, and do not ſhew the 


pad to be totted; who ſhall for default pay treble damages to 
tue party, and a fine to the king. 4 i 
And by the /. 7 II. 4. 3. the juſtices, before whom iſſues or 
amerciaments are forfeit, ſhall charge the clerk of the eſtreats on 
can, to expreſs in the roll of eſtreats the cauſe, the term, the 


daerciamuents were loſt, 


By 


. 


which is drank ia another in the ſame town, he is a retailer 


if he, his under-ſheriff, c. refuſe to bail thoſe bailable, (Vide 


nation, he ſhall forfeit 408. for every default; which the juſ- 


cheats under the exchequer ſeal to the party, and cauſe what is 


ure of the writ, and parties between whom ſuch eſtreats and 
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662 JUSTICES OF PEACE. 
By the F. 27 EL. 7. juſtices of peace may inquire, Cc. of 


ſneriffs, Oc. who return jurors without proper addition, or 
levy iſſues of any not in right chargeable with them, who ſhall 


forfeit five marks to the queen, and five marks to the party 


grieved. 


By the f. 27 El. 12. an under-ſheriff, bailiff of franchiſe, 


their deputy or clerk, or any who meddles with the return of a 
jury, or execution of proceſs, ſhall before juſtices of aſſſe, 
cuftos ratulorum, or two juſtices of peace (one quorum) take the 
oath of ſupremacy, and an oath not to uſe the office corruptly, 
nor take more than due fees on return of an enqueſt, Ec. 
before he executes his office, on pain of 4ol. a moiety to the 
queen, a moiety to the proſecutor ; and offences contrary to the 
act, or oath, juſtices of peace may hear and determine, and 
award proceſs by fieri facias, attachment, capias, or exigent. 


(B. 102.) Perjury; What ſhall be, and what not. 


(8. 102.) So, by the ft. 5 El. 9. juſtices of peace may inquire of per. 


By the com- jury and ſubornation, contrary to that ſtatute. 


man law. Perjury was an offence, puniſhed upon indictment, or infor- 


mation, by the common law. 3 Inſt. 163, 164. R. 12 Co. 102. 
2 Cro. 8. 5 Mod. 342. Vide ante, (B. 1.) 


And therefore, if a man committed perjury, he might be 
puniſhed by information in the ſtar- chamber. 12 Co. 101. Dal. 


Dy. 242. b. | | 
As, if he take an oath before him, who has lawful authority 


to adminiſter, and ſwear poſitively and falſely in a material point. 
3 Inft. 164. Vide Serement. | | 

And perjury ſhall be puniſhed, tho? it be committed by a wit- 
neſs for the king, in an information againſt others. 12 Co. 101. 
3 Inſt. 164. R. per 2 F. 2 Cro. 212. | 

So perjury in an anſwer in chancery, or exchequer, ſhall be pu- 
niſned by the common law. 5 Med. 348. 3 Inſt. 166. 

Or, in an anſwer to interrogatories. 5 Mod. 348. | 

Or, in an affidavit in P. R. C. B. or Chancery, &c. 5 Mod. 
348. Sho. 335, 397. Per Coke, 1 Rol. 79. DE 

Or, upon a wager of law. Mey 128. g 

Or, upon a commiſſion for examination of witneſſes. | 

Tho” the examination was after the commiſſion determined by 
the death of the king; if his death was not knewn. R. Cr. 
Car. 99. ; | 

So, perjury in a court not of record: as, in a court-baron. 
5 Med. 348. Ar Twiſd. 1 Mod. 55. FL 

Or, an eccleſiaſtical court. 5 Mod. 348. 

In an affidevit made for obtaining a licence of marriage. 1 Jem. 

70. 3 | 

: 8o it will be perjury by the common law to ſwear a thing not 
known by him, tho” it be not falſe. R. Pal. 294. 3 Inf. 160. 

As, that 4. in his preſence, revoked his will, tho' he did it in 


his abſence. R. Het. 97. | But 
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But it will not be perjury, if a man take a falſe oarh before 


him, who has no lawful authority to adminiſter it. 3 Inſt. 165. 
9 | | TE 5 : 
Or, before him, who has no juriſdiction of the cauſe. 3 Inſt. 
166. K. Tel. 111. | | ; © 
So it will not be perjury, if the oath be not direct and poſitive : 
3, if he ſay, ut meminit, Ic. 3 Inft. 166, 8 
If an anſwer in chancery be falſe in a thing, which is not ſaid to 


be of his knowledge, but of his belief. R. 1 Sid. 419. 
80 it will not be perjury, unleſs it be in a point material to the 


iſſae. 3 Int. 167. 


As, if it be aſked, whether payment was made for ſuch goods 
at one time, and he ſays, it was; it will not be perjury, if pay- 


ment was made, tho' not all at the ſame time. R. 2 Rol. 41, 42. 


If he ſwear, that he beat and wounded A. with his ſword, it is 
not perjury if it was with a ſtick; for all that is material, is the 
battery and wounding. KN. Het. 97. 


But it is ſufficient, if it be in any degree material : as, if he be 
perjured directly in his anſwer in chancery, tho it be in a matter 


not charged by the bill. 5 Mad. 348. Semb. 1 Sid. 274, 106. 
If he be perjured in his teſtimony, as to the credit of a witneſs. 


| R. Sal. 514. | 5 | 
But a man ſhall not be indicted for perjury, for breach of an 


oath of his office: as, a judge, ſheriff, bailiff, or other officer. 
So he ſhall not be indicted for perjury, if the matter be ex- 
plained by another part of the anſwer, affidavit, &c. 
Or, by a ſubſequent anſwer. 1 Sid. 419. 
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So, by the f. 5 El. 9. a perſon who procures any witneſs to (B. * | 


hundred, court-baron, or court of ſtannaries, or a witneſs in 
perpetuam rei memoriam, ſhall forfeit 40. or ſuffer impriſonment 
for half a year, and ſtand in the pillory an hour in full market, 
and be diſabled to be a witneſs, Cc. | 

And a perſon, who by ſubornation, or his own act, commits 


vilful perjury, Cc. ſhall forfeit 20/. and be impriſoned for ſix 


months, and be diſabled to be a witneſs ; and if he have not 20/. 
to be ſet on the pillory in a market-place, Qc. and have his ears 
nailed, and be diſabled to be a witneſs ; a moiety of the forfeitures 
to the queen, a moiety to the party grieved, Qc. 5 

ws upon this ſtatute the party grieved ſhall have his action. 
48 1 | 5 3 

. ought not to join in the action another, who 
does not appear to be aggrieved. Per 2 J. 2 Leo. 12. 

So the declaration is not good, unleſs it deſcribes the lands, in 


regard of which the perjury was committed. 2 Leo. 12. 


The plaintiff may ſue for a manifeſt perjury, as the party 


Ficred, though the verdict be for him. Ley 66, 7. 


commit wilful and corrupt perjury, in any cauſe depending by By thef. 
writ, action, bill, plaint, or information in chancery, ſtar-cham- 5 El. 9. 
ber, or any court of record, leet, frankpledge, ancient demeſne, 
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800 an action for perjury lies againſt a. Jew, tho! ſworn upon 
the Pentateuch only. 2 Keb. 314. 


Or a witneſs ſworn upgn the book of mn prayer, having 


h the goſpels and epiſtles, 2 Keb. 314 
 TFſCort. per A perſon will be perjured aithin 15 A. 3 K i he ſwears 


= —_— of falſely and poſitively ip any trial, to the proof of the point in 


book only. ] iſſue. 
y.] 8 circumſtance, which conduces to the proof of the 


iſſue, tho' it never was materia), whether ſuch circumſtance 
were true: as, that the beaſts of B. were in ſuch a cloſe, be- 


cauſe they have ſuch a mark; where B. never uſed ſuch mark. 


Per 2 J. Dod. cont. Pal. 535. 2 Kol. 368. 

But a man is not. puniſhable by this ſtatute, if he perjure him- 
ſelf in an anſwer in chancery, or the inge for it extendz 
only to witneſſes. 3 1%. 166. 


In an anſwer by a defendant to interrogatories in the ſtar- 


_ chamber. R. Yel. 120, Cro, El. 148. | 
Or, in a depoſition for one, who 13 a party to the cauſe a latere, 
As, where a man comes in upon aide prier. Dub, Tel. 22. 
Or, is added as a party by order in chancery, upon a bill be- 
tween other perſons. „„ 
So, if the perjury be in the 7 court; for it is f fe 


by the ff, 5 El. 9: 


(B. 104.) Perjury was jndictable * the common law. 
How it And an indictment lies for it in B. R. tho? the perjury. was in 
re a5 Peu another court. R. Pal. 294. 2 Rol. 244. 
By in indict- 8o an indictment, Sc. lies againſt a witneſs for 1 perjury, tho! 
ment. the party be convicted upon his evidence. Ley 69. 
Vide aftion But an indictment does not lie, upon the ft. 5 El. 9. for per- 
2 —_ jury by a witneſs, who depoſes for the king, in an mformation by 
ro ” the attorney-general in the exchequer. K. 2 Cre. 120. Adm. 

(B. 103.) 2 Cre. 212. 

Or, upon an indictment. K. 5 Co. 99. a 


So an indictment does not lie upon the llatute; for perjury in | 


his own cauſe: as, upon a wager of law, R. Ney 128. 

So it does not lie, where the perjury was not as a witneſs, or 
in perpetuam rei memoriam as, if perjury be committed i in an an- 
ſwer and upon an examination to interrogatories in the ſtar- 
chamber. R. Cro. El. 148. Ye, 120. Vide ante, (B. 103.) 


If the . be in a court of We/lminfler, and the party con · 


feſs it; his confeſſion being recorded, he may be ſer; in the pillory, 
without indictment. 2 Mod. Ca. 179. 
Tho' the perjury was in C. B. Sc. 2 Mod. Ca. 179. 
An indictment for perjury ought to ſhe w. that it was done 
voluntarie. R. S»o. 190. 3 If. 167. 
It ought to ſhew the exact breach: and therefore, an indid- 
ment for ſwearing, that . acknowledge that he was treated at 
N. ubi revera A, did not acknowledged that he was treated at the 


ey e of N. is not a * breach. R. Sho. 335: Thi! 


ed 
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That f. ſuborned B. to take an oath, that ſuch a one was 
preſent at a conventicle ; without ſaying, that B. ſwore fo. Semb, 
3 Mad. 122, 


"665. 


If the perjury, be at a trial, it muſt new, what was the iſſue, 


and how the evidence tended to the iſſue. R. Cro. Al. 148. 2 
Rol. 429 
To ouſt ſtate a legal authority to adminiſter an oath, Doug. 


156. (154) 1 Term Rep. Gg«® 


*There muſt be in es of time and place, hack are 


ſometimes material and neceſſa cy to be laid with preciſion, and 


ſometimes not. And where time is not. material, it needs not 
be poſitively averred, Aud if under a widelicet, it may be rejected. | 


1 Term Rep. 70, 71.9 


If the perjury was before a commiſſioner of the chancery, it mult 
ſhew the commiſſion under the great ſeal, ſo that there was a 
power to take the oath. R. 2 Rol. 429. 


So there ought to be the ſame certainty in an n information at 


common law, as upon the ſtatute. Sal. 514. 


The indictment ought io ſhew, whether he committed the per- 


jury by ſubornation, or on his own accord. 3 /n/?. 167. 

And ſhall ſay, falſo voluntarie & corrupte dixit; for a conclu- 
fon, et | ic commiſit wofuntarinm & rene, fen. is not ſuf - 
ficient. 3 Inſt. 167. 

[On perjury in an anſwer in chance ry, it is not 3 to 


prove the identity of the perſon who ſwore it, nor that apy perſon 


ſwore it; it js {ufficient if his hand-writing is proved, and that 
the maſter proves that the jurat. was ſubſcribed by him (the 


waller) as being ſworn before him, Rex v. Morris, 7. 1 G. 3. 
2B M. 1189.) | 


[By ft. 23 G. 2. c. 11. in information or indictment, it is 
ſuſſicient to ſet forth the ſubſtance of the offence, and before what 


oath, and averment to falſify the matter wherein perjury is aſſigu- 
ed, without ſerting forth the proceedings or the authority. 

[So for ſubornation.] - 

[Juſtices of afſize may order a witneſs to be proſecuted, and 
aſſign counſel ; and the Feen ſhall be without tax, duty 
or fee. 

' perjury being committed ip the booth hall, within the limits 
of the c:umty of a city, on the trial of a cauſe before a jury of the 


court or perſon, with averment of the authority to adminiſter , | 


county at large, the indictment may be found and tried by jules 


of the county at large. Doug. 791. (760) « ſeq.* 
*Pecrjury committed at the Old Bailey, on a trial before a 


Middlejex jury, is laid in, and tried by a Jury of, the city of | 


io Doug. 794. (763.)* 
As to action upon the ſtature. Pitt ante, (B. 133. .) 


80 an inditment lies for ſubornation. Vide ante, (B. 104.) 


(B. 105.) 


Ind.etment 


80, for ſubare 
nation. 


Jois riert or PERCY 
| So, for giving 350). to A. to prove a writing given in eri. 


R. 3 . i. 


dence for another to be forged ; for it tends to ſubornation. 


= 2 For the judgment upon an indictment, or information for 
ꝗ8S8§9§Jù ͤ me! é ;. 
perjury. 


from being a witneſs, till he be pardoned. Sal. 514. Vide Teft- 
moigne, (A. 4.) | 


In an indictment, or information for perjury, upon the ſtatute, 
the judgment ſhall be to forfeit 20/. and be impriſoned for fix 


months without bail or mainprize, and his oath from thenceforth 
not to be received in any court of record, until the judgment ſhall 
be reverſed. And if the offender have not goods or chattels to 
the value of 20l. then to be ſer on the pillory in a market place, 


within the ſhire, Ic. and to have both his ears nailed, and from 


thenceforth to be difcredited and diſabled for ever to be ſworn in 
any court of record, until the judgment be reverſed. Vide the fi. 
5 El.g. | : 


And the diſability of being a witneſs, being part of the judg- | 


ment, cannot be pardoned ; nor ſhall the party be reſtored, but 
by reverſal of the judgment. Sal. 514. 
But judgment ſhall not be given, unleſs the party be preſent in 
court. Skin. 684. | 


Tho! he be outlawed for it; for a capias ought to iſſue, upon 


which he ſhall be brought into court. bid. 


(B. 107.) Conſpiracy. 


Juſtices of oyer and terminer have authority to inquire of confe- 


deracies. 1 Sal. 174. | 
And therefore, an indictment lies for a conſpiracy of indict- 
ing for any offence temporal or eccleſiaſtical falle 
be done in execution of the conſpiracy. R. 1 Sal. 174. 
As, for conſpiring to charge a man with being father of a baſ- 
tard. R. 1 Sal. 174. | | x | 


Tho? it does not aver, that he is innocent; for it ſhall be in- 


tended, where he charges falſely. 1 Sal. 174. 

| [One conſpirator may be convicted after the other is dead, of 

before he has pleaded. Rex v. Niccols, P. 18 C. 2. Str. 122). 
[If ſeveral perſons, in order to get the rewards for apprehend- 

ing highwaymen, agree that one of them ſhall procure a man to 


rob another of them, which is done, they may be indicted, 


and on conviction ſentenced to ſtand in the pillory twice, to be 
- impriſoned ſeven years, and till they find ſureties for three 


ears — Macdaniel's, caſe, 121. 7. * * binde. 


By conſequence of the judgment upon an indictment or infor- 5 
mation for perjury at the common law, the party ſhall be diſabled 


ly, tho' nothing 


. "hp Mins Bn. 5 
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- [Indi&ment for a conſpiracy falſely to accuſe a man of taking 


hair out of a bag, the goods of 4. and exacting money and notes 


from him, as a compoſition for not proſecuting, lies before 


quarter ſeſſions ; for a conſpiracy is a treſpaſs, and tends to the 


| breach of the peace. Rex v. Riſpal, T. 2 G. 3. 3 B. M. 1320.] 


{Such indictment is good, though it does not ſay, taking un- 


| lawfully or fe loniouſſy. Tbid. 


; (B. 108.) In what Caſes Juſtices of Peace have no Authority. | 


V. ide Ante, (B. 1. 3.) 
N (c.) Convittion by Juſtices of Peace. 


(C. 1.) In what Caſes neceſſary, 


F a ſtatute inflicts a penalty, for an offence to be determined 


by one or more juſtices of peace out of ſeſſions, there muſt 
be a conviction for the offence before the penalty levied. Vid. 


1 Str. 127. 58 | 
And ſuch conviction ought to be made in due form. 


(C. 2.) In what Manner. 


4 * 


A conviction ought to be made in the manner the law requires. 


e.) 


Vide ante, (B. 47.) There muſt 


And therefore the defendant muſt be ſummoned before he be be a ſum- 


condemned. | . 25 
[But defect in the ſummons is cured by the defendant's ap- 
pearance. Rex v. Fohnſon, M. 6 G. Str. 261,] = 8 


If the conviction does not ſhew the defendant to be ſummoned, ; 


it ſhall be quaſhed, Mod. Ca. 41, f | 

So, if ir does not ſhew a ſummons at a poſſible day: as, if he 

Sh whereas 4. was ſummoned to appear, and did appear on 
uveſday 19th April, where the 17th April was Friday. R. 1 Sal. 


181. Mod. Ca. 41. 


And where the day mentioned for appearance is impoſlible, his 


appearance upon another day ſhall not be intended. 1 Sal. 181., 
Mod. Ca. 41. 


[If the ſummons, appearance and conviction, be laid to be 


mons tothe 
defendant, 


on a day prior to the information and examination of the wit- 


neſs, it is bad. Rex v. Kent, M. 2 G. 2. Ld. Raym. 1546.] 


[In convictions the evidence muſt be ſet out. Rex v. Theed, 
M. 5 G. 2. Str. 919. Rex v. Lloyd, M. 8 E. 2. D. Per 


Hardwicke C. J. It is fully ſettled. Str, 996. Rex v. Bryan, 
Hf. 11 G. 2. Andr. 81. Rex v. Vipont, T. 1 G. 3. 2 B. M. 1163.] 
*Dougl. 486. (469.) . | e 
| þ IS, 


| [S0, tis not ſufficient to fay the charge at ſer. forth being 


2063. In orders it is not neceſfary,] _ 3 
{The evidence muſt be given in defendant's preſence, unleſz 


proved on oath of A. and B.“ Rex v. Killet, P. 7 G. 3. 4 B. M. 


he confeſſes. Rex v. Vipont, P. 1 G. 3. 2. B. M. 1163. ] 81 


Term Rep, 320. | | 
But it is ſufficient if enough appear, to ſhew that the evi. 


dence was given in the preſence of the defendant, without 


expreſsly, ſtating that he was preſent at the time, Comp. 241.0 


*And it is not ſufficient to read over the depoſition. in the de. 
fendant's preſence ; the witneſs muſt be actually ſworn and exa- 


mined in his preſence. 1 Term Rep. 125. cont. 2 Str, 1240.* 


But if the defendant appear and plead, and the evidence be 


given on the ſame day, the court of B. R. will intend that the evi- 
dence was giyen in the defendant's preſence unleſs the contrary 
appear. 2 Term Rep. 18.* ES 

{There muſt he a judgment in the conviction. bid, 

[Omiſſion of proof to ſhew the offence within a ſtatute ſhall not 
be helpt, by the concluſion of the conviction, contra formam ftatuti, 
Dub. Skin. 562.] ; „ 

[If the defendant is convicted on the evidence of the informer 
who is intitled to part of the penalty, it is bad. Rex v. Tilly, T. 
6 G. Str. 316. Rex v. Piercy, T. 10 & 11 G. 2. Andr, 18. Rexy, 
Blaney, T. 11 12 G. 2. Ander. 240.] | 

[If the ſtatute requires that the conviction be by juſtices of the 
county where the offence was committed, it muſt appear on the 
conviction, or it will be quaſhed. 1bid, Rex v. Jobnſon, M. 6 C. 
Str. 261.] | ; „ 


[If it appears on the conviction, that the witneſs ſwore gene · 


forc he took on himſelf to ſwear the law. Rex v. Haber, 7. 
6 G. Str; 316.] | 5 

[A conviction ſhall be preſumed to be right, if it does not ap- 
pear to be wrong; as if one is convicted for obſtructing an ex» 
ciſe-officer, the court will preſume it was in the day-time, Rex v. 
Theed, M. 11 C. 2 Ld. Raym. 1375. Str. 608.] 

[Proceedings upon convictions muſt be in the preſent tenſe. 
Rex v. Roberts, M. 11 G. Str. 608.) | £ 

But it is no objection to a conviction that it ſtates that the in- 

former came and gave the juſtices to be informed, c. in the paſt 
tenſe. 1 Term Rep. 320.* - | 


ſerch wo the defendant was guilty of the premiſes, it is bad; 


{In convictions for nonpayment of money (as collector of a 


4 


turnpike) the ſum, and times when received, muſt be mentioned. 
Rex v. Catherall, P. 4 G. Stir. goo.] ' | | 
[An excuſe in a proviſo.need not be taken notice of in a con- 
viction; but if it is in an enacting clauſe, it muſt. Rex v. Bryan, 
M. 12 G. 2. Str. 1101. Andr. 289.] =, 3 
In convictions on negative acts of parliament, the particular 
qualifications mentioned in the purview of them muſt be 
: SY: © negatively 


| 2 19.) is good, Rex v. Middlethurft, J. 30 & 31 C. 2. 1 


1 
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| 2 ſpecified in them; as on the game laws, all the qua- 


lifcations mentioned in 22 2 23 C. 2. Rex v. Farws, H. 30 

C. 2. 1 B. M. 148.] Dong. 345. (331, 2.) vid. (B. 43. )* 
It needs not negative every particular qualification, that may 

be impoſhble from the nature of the caſe. 1 Term Pp I27. vid. 


Id. 320. 13 48 


Where juſtices 70 peace are required ws 2 penal ature to diſ- 


tribute the penalty on conviction, among certain perſons accord- 


ing to their diſcretion, they muſt adjudge what the ſeveral pof. 
tions ſhall be : an adjudication that the forfeiture be diſpoſed of as 


the laau direds, is bad. 2 Term Rep. 96.* 


(Cobvictions ought to be conſtrued with ſtrictneſs, becauſe 
they muſt be taken to be true againſt defendant. Rex v. Little, 
7. 31 G. 2. — GO Rex v. Corden, H. 9 G. 3. 
48. M. 2279.) | | 

[There mult be an averment of the crime. Iid.) 

[If the information is that A. was found trading as a hawker, 


and offered to ſale, &c. and A. confeſſes he offered to ſale in ſuch 


manner as is mentioned, this is not ſufficient ; he muſt confeſs 
that he traded as a hawker, &c. Ibid.] 

[A conviction for trading as a hawker without having a 
licence, in which the evidence ſtated is, “that he refuſed to 


| produce a licence,” is good. Rex v. Smith, P. 4 G. 3. 3 B. 


M. 1475. | 
[Conviction of a hawker is good, though it doth not appear 


that he was ſummoned, that the witneſs was examined in his 
preſence, and though he does not ſwear him to be a hawker at the 


time of conviction, if it is ſet forth that he appeared and denied 


the guilt, and deſired no further time, and that he expofed goods 
to ſale two days before the PONDS Rex v. Aiken, M.6G. 3. 
2 B. M. 1785.) = 
[A conviction on 5 G. 3. c. 3 for 8 fiſh, muſt be on 
complaint of the owner, or he muſt ſhew his diſſent to the fiſh- 
ing, the property muſt be proved on oath. Confeſſion of the 
offence does not ſupply theſe. Rex v. Corden, H. 9 G. 3. 4 B. 


MM. 2279.] 


[ Feme covert may be convicted for a crime which can be com- 


mitted by her alone, as for ſelling gin _— to 9 G. 2. c. 23. 
Fer v. Crofts, M. 13 G. 2. Str. 1120. ] 


In a conviction on the lottery act of 22 G. 3. c. 47. the evi- 


| dence muſt ſtate the offence to have been e where it is 


laid, 1 Term Rep. 241.“ 

[A juſtice ought to give defendant a copy of conviction, if he 
demands it: it is a record, and he is intitled to it. Rex v. 
Midlam. 7. 5 G. 3. 3 B. M. 1720.] | 

If an order is good in ſubſtance, it is ſufficient, an Pay” 


not be literally ſo ſtrict as an indictment; thus an alternative 


charge as aiding i in removing or — goods, (on fiat. M GC. 


399. 
[Ar 
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[An order againſt a man for aiding in removing or concealing 
goods, is good, though it doth not ſtate that the tenant removed 
them. Jbid.] | . 

*The offence for which the party is convicted muſt be clearly 
within the ſtatute which inflicts the puniſhment adjudged in the 
conviction. Therefore, playing at bowls not conſtituting an idle 
and diſorderly perſon, under 17 G. 2. c. 5, a conviction for 
playing at bowls, which inflited the puniſhment preſcribed by 


| that ſtatute for idle and diſorderly perſons was quaſhed. Coup. 


2 . | 
*So, a conviction on the 22 G. 3. c. 47. for inſuring a ticket 
in the lottery authorized by 25 G. 3. was quaſhed, becauſe 


the information did not ſtate that the ticket on which the in- 


ſurance was made, was a ticket in the flate lottery. 1 Term Rep. 

222+: EP 
If a ſtatute which creates an offence, make part of the pu- 

viſhmeor,. the payment of the ce; thoſe muſt be aſcertained by 


the conviction, otherwiſe it will be bad. Cowp. 60.5 | 


(C. z.) Remedy upon an undue Conviction. 


A juftice of peace is a judge of record; and if he ads within | 
his juriſdiction purſuant to a ſtatute, his judgment on conviction 
ſhall not be avoided by B. R. nor the party in execution upon it 


ſet at large. Jon. 171. 


But if a juſtice of peace does not purſue the ſtatute, his pro- 
ceeding is void, and coram non judice, and there ſhall be redreſs 
by R. R. upon removal of the conviction or order before them 
by certiorari. Ibid. | | 74 

*Every conviction may be removed into B. R. certiorari, un- 
leſs when the power is expreſsly taken away by ſtatute. Doug. 
549, (330. )“ | | | 
And that, without writ of error, Bid. | | 

If a juſtice of peace convict a perſon of more than one offence 


on the ſame day in exerciſing his calling on a Sunday (contrary 


to . 29 Car. 2. c. 7.) it is an exceſs of juriſdiftion, for which 
an action will lie, before the convictions are quaſned. Coup. 


„ 


*Tuſtices ought in all caſes to return convictions to the ſeſſions 
whether an appeal lies or not, that the crown may not be de- 
prived of its ſhare of the forfeitures : and when that is done 2 


return of a copy to a certiorari is good. 2 Term Rep. 285. 


(D. 1.) Seflions of Juſtices of Peace. | 


USTICES of peace may hold their ſeſſions for the ad- | 
miniſtration of juſtice within their precincts. Yide Dall. 650. 
e. 185. 


And their ſeſſions are petit, general, or quarter ſeſſions. 


JUSTICES OF PEACE. 


for inquiry, but alſo to hear and determine, makes a ſeſſion. 
Land. 373, 374. & 4 . 1. | 5 | 


a general ſeſſion of the peace at a different time. Lut. 011. 
The whole ſeſſion is but one day in law. Sal. 607. - 


| will be bad. R. Sal. 605. | 

Perſons eundo & redeundo to and from ſeſſions have the privilege 
of not being arreſted. Semb. 1 Lev. 159. 

And if ſuch perſon be arreſted in facie curie, the court will 
diſcharge him. R.-1 Brownl. 15. SS 
But if the arreſt be not in facie curiæ, the court cannot diſ- 
charge him. 1 Brownl. 1 5. Semb, where the writ of privilege of 
a cuſlos rotulorum was pleaded to an action for an eſcape, and held 
a bad plea. Ray. 100. _ FAT 


(D. 2.) At what Time held. 


need be. | EE . 5 
And therefore, by the ff. 2 H. 5. 4. in the firſt week after 


firſt week after the clauſe of Eaſter, and the firſt week after the 
tranſlation of St. Thomas the Martyr, and oftner, if need be. 
But by the ff. 14 H. 6. 4- the juſtices in Middleſex need hold 


their ſeſſions but twice a year. 


(D. 3.) How ſummoned. | 


Ik a ſufficient number of juſtices of peace and others aſſemble, 
they may hold a ſeſſion, tho? not ſummoned by precept. Lamb. 
375, 376. J. 4. c. 2. ; EST 5 
But the regular courſe is, that it be ſummoned by a precept of 
wo juſtices. Lamb. 375. J. 4. c. 2 | | 
Otherwiſe, none ought to be puniſhed for default of appearance. 
Lamb. 376. J. 4. c. 2. 1 | | 
And a precept by one juſtice is not ſufficient, tho? it be by 
the cuſtos rotulorum ; for he has no other authority for this pur- 
poſe than as a juſtice of peace. Lamb. 377. J. 4.c. 3. | 
And a precept by two juſtices cannot be ſuperſeded by other 
juſtices of peace. Lamb. 378. J. 4. c. 2. 
Vet if two juſtices make a precept for a ſeſſion, two others 
. make a precept for a ſeſſion at another place. Lamb. 379. 
„ 5 | 
And the proceedings at both places are good, for they are of 
equal authority. IId. . | ”% . 
ths 1 6 


* 


. aſſembly of two juſtices, or more, (quorum unus ) not only 
Tho? the quarter ſeſſion is a general ſeſſion, yet there iy be 


And if it be faid to be held the 2oth and 27th of Ofober, it 


Zy the fe. 12 R. 2. 10. juſtices of peace ſhall keep their ſeſſions 
in every quarter of the year at leaſt, and for three days, if 


the feaſt of St. Michael, the firſt week after the Epiphany, the 


on 
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(D. 4.) 
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The king may make a ſaperſedeas to a precept of two juſtices 
of peace, Crom. J. 107. 6. (Vide Lamb. 378. J. 4. c. 2.) 
And it may be directed to the juſtices, or to the ſheriff 


Crom. J. 107. b. 


[If the ſeſhions is once dropt and not adjourned, it cannot be 
reſumed. Rex v. He Torrington, T. 22 &@ 23 G. 2. B. $, C. 
No. 105. Rex v. Folſted, H. 20 C. 2. Sir. 1263. 

(D. 4.) Who ought toattend, 


By the commiſſion i in a county, the cuſtos n ought t to 


Cuftes retulo- attend at the ſeſſions with records, Oc. 


Tam. 


(D. 8.) 
Clerk of 


the Peace. ; 


| law. 


By the ff. 37 H. 8. 1. reciting, that the lord chancellor by | 
reaſon of his office had the appointment of the cuftos rotulorum in 
every ſhire, c. No perſon {hall be appointed, but ſuch as hath 
a bill Ggned by the king, to whom the chancellor ſhall make a 
commiſſion to be cu/fos rotulorum, till the king aſſign another by 
bill, Cc. to hold by himſelf or ſufficient deputy learned in the 


But by the A. 3 9 4 Ed. 6. 1. the lord chancellor, Ic. may 
appoint the cuſtos rotulorum to exerciſe by himſelf or deputy, as 
before 37 H. 8. without bill ſigned by the king. 

Provided the archbiſhop of York, biſhops of Durham, Ely, VR 
cellar of the duchy of Lancaſter, or any corporation, or other | 
who have authority by patent, or otherwiſe, to conſtitute a caſtor 
rotulorum for any place, may ſtill do ſo. 

And there was the ſame proviſo in the f. 37 H. 8. t. 

And now, by the J. 1 7. & M. 21. % 4. the cuftos 3M 
ſhall be appointed as directed by the . 37 H. 8. 1. 1 
Aſter juſtices of peace were made judges of record by the /. 2 
34 Ed. 3. I. it was convenient, that the king ſhould appoint one v 
in the commiſſion to have the cuſtody of the rolls and records of þ 
the court, who is the cles rotulorum. Per Holt, Sho. 528. h 

And thereupon, the chancellor wirtute officit, without other 
warrant, makes a commiſhon or grant to him to be cu/fos rotule- 0t 
rum, which was virtually the appointment of the king, for the hi 
commiſſion was in the king's name. Per Holt, Sho. 529. th 

But all the records of the ſeſſions of the peace are, in reputa- M 
tion of law, in the cuſtody of all the juſtices ; and a cerfiorari to 
remove any of them is directed to the juſtices generally. Per 07 
Holt, She. 528, 529. 

And the king ſhall not make a perſon, not in the commilſion, 
cuſtos rotulorum. $90. 529. | 


By the A. + 37 H. 8. 1. reciting, that the * 1 uſed 
to appoint the clerk of the peace, Sc. The cuſſor rotulorum ſhall 


in every ſhire appoint ſuch able perſon, inſtruQed in the law, as 
ſhall be fit for the office, during ſuch time as he continues cf 
rotulorum, ſo he demean himſelf juſtly, Sc. to exerciſe by him, 
or his deputy learned i in the law, and admitted as ſuch by the 
cuſtos rolulorum. 


And 


JUSTICES OF PEACE. . 


And by common equity, the glos rotulorum, having the cul 


tody of the records, ought to appoint the clerk with whom they 


ſhall be intruſted. Per Holt. Sho. 5 30. 5 
By the /. 1 W. & M. 21. / 5. the cuftts rotulorum (hall ap- 


point a clerk of the peace, able and reſiding in the ſame county, 


to execute the office by himſelf, or ſufficient deputy, and 10 re- 
ceive the fees, Sc. as long as he ſhall well demean himſelf in the 
ſaid office. | | 

And therefore, a cuftos rotulorum having made a clerk of the 
peace ſince this ſtatute, he has the office for life quamdiu ſe bene 


galcrit. K. Tr. 5 M. M. Harcourt and Fox, and afterwards 
affirmed in Farl. 1 Sho. 427. 506. 516. 536. (Vide Sho. 556.) | 


Ca. Parl. 163, 4. 4 Mod. 167: + 
And the cuftos rotulorum cannot make him for years, or du- 
rante bene placito, or for the continuance of his office. Per Holt, 


dhe. $38: x wn 5 
He may be made without deed; for the cuſſor rotulorum has 


but a nomination. R. S4. 467. | | 


But by the l. 1 W. & M. 21. J. 6. if a clerk of the peace 
miſdemean himſelf in his office, and a charge in writing of his 
_ miſdemeanors be exhibited to the juſtices at the general quarter- 


ſeſſions, on examination and due proof openly in. the _ 


ſeſſons, they may ſuſpend or diſcharge him: and che cu/tos rotus - 


hrum may appoint another; or if he refuſe to do ſo before next 
ee the juſtices of peace at their general quarter- 
eſſions may do ſo. | | 


And if the cuftos rotulorum ſell, or take bond, Cc. for any re- 


ward, c. directly or indirectly to himſelf, or any other, for his 
2ppointing ſuch clerk of the peace, both ſhall forfeit double the 
value of the ſum given and are diſabled t> hold their offices. 


And the clerk of the peace ſhall in open ſeſſions ſwear, that he 
| hath not, nor will give any ſuch reward, &c. 

And therefore, where he extorts in his fees, or commits 
other miſdemeanor in his office, articles may be exhibited againſt 


him before the juſtices at the quarter- ſeſſions, and upon proof of 
them in a ſummary way, he ſhall 'be ſuſpended or diſcharged. 


\ 


Med. Ca. 192. 


And the forfeiture ſhall not be purged, by ſurrender of his 
olice to the cyſlos rotulorum, and taking a new grant. Mod. 


Ca, 193. | 8 
And if he be ſuſpended or diſcharged by the juſtices, the 
cuſtos rotulorum cannot make a grant to the fame perſon, Per 
Holt, Mod. Ca. 1 ib 
If he be charged before the juſtices at quarter-ſeſhons, and the 
matter is adjourned to another ſeſſions, he may be there con- 
ricted, tho” the ſame juſtices were not then preſent. Mod. Ca. 
192. : Fa | z 
So, if a clerk of the peace refuſe the delivery of the rolls to 
the cuftos rotulorum, he may be indicted, and after conviction, 
removed, and ſhall not be reſtored by mandamus. Fer 3 F. 
Halt, cont. 4 Med. 32, 1 5 
Vox. IV. Xx N 3 
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But without articles, or complaint in writing, he cannot be re- 
moved, R. Sho. 282, V | | 
And the facts, alledged by the articles, muft be charged with 


the ſame certainty, as in an indidtment. R. Med. Ca. 192. 


(D. 6.) i 
Sheriff. 


ſeſſions. ¶Vide Lamb. 377. J. 4. c. 2.) 5 


(D. 7.) 
Coroners, 
ſteu ards, 
conſtables, 
bailiffs. 


(0. 8.) 
Jurors. 


— 


| them. (Vide Lamb. 391. 1.4. c. 3.) 


And if the conviction be, for cauſes not charged with certain. 
ty, or not chargeable againſt him as a miſdemeanor in his office, 
it may be removed by certiorari, and quaſhed in B. R, Mod. 
Ca. 192. | | 

Yet after a conviction quaſhed, he may be charged ge nw, 
Per Holt, Mod. Ca. 193. | 5 
[When clerk of the peace is removed by quarter- ſeſſions, on 
1 . M. c. 21. it is not by conviction, but by order, andthe 
evidence need not be ſet out. Rex v. Lloyd, M. 8 G. 2. Sir. 


996.) 


By the commiſſion the ſheriff ſhall attend at the ſeſſions ; 
and ſo it is commanded him by the precept made to ſummon the 


By the precept for ſummoning the ſeſſions, it is commanded 
to the ſheriff, quod ſcire faciat omnibus coronatoribus, ſeneſchallic, 
conflabulariis, ſub-con/tabulariis, & ballivis, quod ſint tune ibi, Oc. 
—— ̃ ⁵ 1 «§—¹· 8 3 | 

And if they do not appear, the juſtices of peace may amerce 


By the precept it is commanded to the ſheriff, quod wenire fa- 
ciat tam 24 probos & legales homines de quol:bet hundredo, quam 24 
miles & alios probos & legales homines de corpore comilatis, Ec. 
(Vide Lamb. 377.1. 4. 6.2.) . 

By the /. 3 V. 8. 12. pannels returned for the body of the 
county at open ſeſſions, c. may be reformed by the juſtices of 
peace, by adding to or taking from the pannel ; and the ſheriff 
ſhall return the pannel ſo reformed, on pain of 20/. a moiety to 
the king, a moiety to the proſecutor. | 

By the ff. 11 H. 4. 9. indictments ſhall be by inqueſts re- 
turned by the ſheriff, c. without nomination of the party or any 
perſon, of which none ſhall be outlawed, or fled to ſanctuary for 
irealoa or felony. 


(D. 9.) Proceedings there. 


At the ſeſſions, offences ſhall be proſecuted by preſentment, 
information, or indictment. 5 | 
If a ſtatute gives a penalty, to be recovered before juſtices of 
peace, without ſaying, in what manner, it muſt be by bill. F 
Holt, Fal. 606. | | = 
[Where quarter-ſeſſions have not original juriſdiction, conſent 
of parties cannot give it to them. Rex v. Hart/horn, H. 32 C. l. 
2 B. M. 145.) | | | 2 25 
[The ſeſſions of a city have juriſdiction to hear and determme 
indictments on 5 Ez. c. 4. Rex v. Strong, H. 30 C. 2. 1B. 
M. 251.] N _ 


/ 
* 
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[lf on an indietment for treſpaſs, the nec non ad diverſas felo- 
nias tranſgreſſiones, c. audiend. & terminand. aſſign. be omitted, 
it does not appear that they have any juriſdiction, and the indict- 


ment will be quaſned. Rex v. Carter, T. 7 G. Rex *. Straw, 


2 


H. 10 C. Str. 442.] 2 ; 
[They have a right of judging, upon appeal, with the ſame 


latitude of diſcretion as the two juſliees had. Rex v. Gayer, H. 


30 G.2. 1. B. M. 245.] 


hey need give no reaſon in their orders, and it ſhall be pre- 


ſumed they acted on proper grounds ; if they expreſs their whole 
reaſobs, and if they are bad, their order is bad; but though the 


reaſons ſer forth are bad, yet if the court is not obliged to judge 


them their whole reaſens, it will preſume they had others, and 
good ones, and their order is good. _ [bid.] | 

[Ia all orders of ſeilions, the commencement muſt be ſhewn, 
but there is no neceſſity of ſetting out all the particular ad- 
journments. Rex v. Middleſex, H. 11 C. 2. Andr.101.], 


(An order made at an adjourned ſeſſions muſt ſhew, that the 


ſeſſons commenced within the time preſcribed by the act. Saint 


Micha, Norwich v. Saint Maitheww, Iofwich, P. 2 G. 2. Str. 


831.) | ; 

12 on an indictment; which, for want of it, ſhall be quaſhed. 
Rex v. Saunders. Or judgment on it arreſted after verdict. 
Rex v. Fifher, P. 3 G. 2. Str. 865.] 

[The ſeſhons, on an appeal, muſt make a direct and final judg- 
ment themſelves, and cannot refer it to the judges of aſſize. 
Rex v. Reading, M. 8 G. 2. B. R. H. 79.) 1 
[hut they may adjourn the determination by a proper adjourn- 
ment. Ibid.) 5 | 

But if the order of ſeſſions only refers the matter to the judges 
of aſſize, who decline intermeddling, and the ſeſſions afterwards 
_ an order, it is void, as not being a proper adjournment. 
Bid] 

(On indiAment, where they proceed as a court of record at 
common law, they muſt make regular continuances ; but /ems, on 
orders, it is not neceſſary, [bid.] : «= 

In orders, © whereas a preſentment bas been made to us, 
whereby it appears, to us, is fufficient. Rex v. Middleſex, H. 
11G, 2. Andr. 10 l.] . 

Have original juriſdiction to diſcharge apprentices, but tlie 
order muſt fer forth, that the maſter appeared or was ſummoned. 
Aer v. Gill, H. © G. Sir. 143. : 
| [Cannot ſet if 
jaſties. Rex v. Barnes, F. 3 G. Str. 48.] 


de aſſignment of an apprentice bound out by the 
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li juſtices at ſeſſions iſſue a warrant for taking any one, it muſt 


be ſhewn, that the ſeſſions continued by adjourament till the tak- 
irg. R. 2 Lev. 229, 55 


As to information, Vide title Information. | 
1 35+ Juſtices 


(D. 10.) | 


| 3 | cy SR Preſents 
As to preſentment. Viale Indianent,. (B) ment. 


(i, 11.) 


Intermatt- 
Gil, 


) 
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(D. 12) 4 Juſtices of peace may take indictments of all things within 
3 their commiſſion, or wirhin the ſtatutes of which they can in- 


Vide title quire. Vide ante, (B. 1.) | | 
Inditmen. But indictments of things out of their cognizance they oupht 
to reject. Vide ante, (B. 1.) | | | 
G By the f. 1. Ed. 4. 2. juſtices of peace ſhall proceed on indig. 
ments and preſentments taken at the ſheriff”s turn, and delivered 
over to them. „„ | Ls 
But not upon an indictment taken before a coroner, juſtices of 
ger and terminer, or others, except themſelves or other juſtices 
of peace, or in the ſheriff's turn. 


% ok 5 A traverſe before juſtices of peace ſhall not be tried the ſame 

Vile Indiez. day, as it may before juſtices in eyre, or gaol-delivery. R. Im, 

n, (L.) 379. R. (ro. Car. 438. 448. Cont. 2 Cro. 404. (Vide 2 Ii 
| 68.) | 

8 Juſtices of peace cannot try it the ſame day, unleſs by conſent. 

K. 1 Sid. 99. 334. 

But juſtices of oyer and terminer, as well as of gaol-delivery, 
may try it the ſame day, without aſſent. R. 1 Sid. 335. 2 Jul. 
568. 4 Inſt. 164. | . 

So juſtices of peace in capital caſes, where the offender is in 
cuſtody. Semb. per Cur', but the Reporter makes a Quære. 1 Sid, 
335. Acc. 2 Iuſt. 568. 4 Inſt. 164. 


(D. 14.) TJoſtices of peace may arraign felons. ( Vide Dall. 653. c. 184. 
Arraign- Lamb. 541, 542-1. 4. c. 14.) 1 . | 
Fu. Lo Jig. And iſſue a wenire facias returnable at the ſame ſeſſion. [Vide 
ment, (M.) Lamb. 543. 1. 4. e. 14. Wide alſo Dall. 654. c. 185. Semb. con, 

as to Fuſlices of Peace, but acc. as to Fuflices of Gaol-Deliwery. ) 

And grant their clergy. Lamb. 543. J. 4. c. 14. 

By the /. 34 H. S. 14. juſtices of peace may write to theclerk 
of the crown in B, R. to certify an attainder, outlawry, or con- 
vidion ; which he ſhall do without delay, on pain of gos. 

But they cannot deliver the gaol by proclamation, as juſtices 
of gaol deliverv. Lamb. 5 42. J. 4. c. 1114. 

Nor take an appeal. Lamb. 542.1. 4. c. 14. 

Nor award a venire fucias matrones, if a woman be enſcit, 


ide Lamb. 543. 1. 4. c. 14. Dub.) N 


(PD. 15.) If a man be conrided before juſtices of peace, for a treſpaſs, —( 


Pun, riot, £fc, where no certain penalty is inflicted by ſtatute, he ſhall 
XEecution . . : 

be fined at the diſcretion of the juſtices. Of 
Vide Inti. But by Mag. Ch. g H. 3. 14. nullus liler homo amercietur, 1, 
ment, (N.) ſecundum modum delidti illius, ſalvo contenemento, &c. 

And by the ff. 1 V. ke M. 1. /. 2. no exceſſive fines ſhall 
impoſed, nor unuſual puniſhments inflicted. 

If a man be convicted before juſtices of peace for an offence, 
upon which a certain penalty is inflicted, the juſtices muſt pur 
the ſtatutes in their judgments ; and cannot alter or mitigate 
upon confeſſion. | 8 * 


File 4 


- 


ſt purſue 
itigate 
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And if treble damages, 25 c. are given · to the party, the juſtices 
of peace may aſſeſs them. Adm. Cro. Car. 448. 


| But they ought firſt to inquire by a jury of the damages, and 


then give treble the damages found. A. Cro. Car. 448, g. 

If the defendant be preſent, he ſhall be impriſoned till pay- 
ment of the fine. 2 Cro. 404. FL 

f he be abſent, a capias pro fine ſhall iſſue; and ſo to an out- 
. 5 . 4, 

By the f. 51 H. 3. de Scac. all juſtices, commiſſioners and 
others ſhall deliver into the excheguer at Michaelmas, all eſtreats 


of fines and amereia ments taxed before them; which ſeems to 


extend to juſtices of peace. 

But by the . 14 K. 2. 11, juſtices of peace ſhall make du- 
plicates of their eſtreats, and deliver one part to the ſheriif to 
lry the money, Cc. 5 | 

If a fine be impoſed without cauſe, B. R, upon a certiorari 
may diſcharge it. K. 1 Vent. 336. 5 | 

If it be exceſſive, B. R. may mitigate it. D. 1 Vent. 336. 

By the ft. 34 H. 8. 14. the clerk af the peace ſhall certify into 
B. K. all attainders, outlawries, and convictions b<fore jultices 
of peace within forty days after; or if not in term, in twenty 
days of the next term, on pain of 40s. e 

By the . 21 Hf. 8. 11. juſtices of peace may grant a writ of 
reſtitution for ſtolen goods, if the felon be convicted before them, 
by the eridence, or procurement of the owner, or party robbed, 


JUSTICIARY, 
- Vide Scotland, (D. 11.) 
FUSTICINEG 
Vide Country, (C. 5. — Quo Permittat, (D. 1.) 
JUSTIFIABLE HOMICIDE. 
| Vide Fuſtices, (M. 20.) 
JUSTIFICATION. 


id Impriſanment, (H. 3, g9.)—Pleader, E. 15.— F. 19.—6. 4+ 
0. 6.—2 L. 3, &c.—3 M. 15, &c.)—(3 O. 11, &c.) 


KE 

Lord Keeper, 

Vide Chancery, (B. 1.) 
| K 1 


. Adninifiration, (H.) Baan and Fine, (B. 4.—C. 2.—) 
Difcent, (C. 1, c.) | 
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0 

Vide Roy. | 
5 KINGDOM. 
ride Chancery, (4 by eg 0 34, 38. I, 


XING B: E N 2 H. 
7 Courts, (B. 1, Ec. )—Pleader, (C. z. de 3B. / 


LNGHT::: 
Vide Dignity, (B. 7.)—Homage, (G. 4. )— Parliament, b. 5.) 


KNIGHT'S SERVICE. 
Vide Chivalry.—Guardien, (A.—H, 1, &c.)— Homage, (G. 1, 


Kc.) 
LABOURERS. 
Vide Chimin, (C. 2, 3.)—Fuftices of Peace, 6 50, c.) 


LACHES. 
Vide Baron and Feme, (L,,—M.)—Enfant, (D. 4. 


LAWCASTER..- 
Vide Franchiſes, (D. 3.) | 
L AND 8. 
By what Words this paſs. 
Vi ide ts] (N. 2, 3. —Fait, (E. 4. ou, (E. 1 Kc.) 


Concealed Lands. 
Vide Prerogative, (D. 65.) 


_ Derelit Lands. 
Vide Prerogative, (D. 61, 62.) 


- Treſpaſs to Lands, 
Vide Treſpaſs, (A. 2.) 


Truſt of Lands. 
Vide Chancery, (4 W. 1, 86) 


Roy, | 


3, I 


cc.) 


6aly bis in anno & in loco conſuelo, vix. ſemel peſt Paſehe, & iterum 


: 
Ke” 


* 1 
Lapſe of a Church: 
Vide Eſglife, (H. 11, &c.) 


_ Lapſe of a Legacy. 
Vide Chancery, (3 V. 13, 14.) 


* 1 | 


Vide Juſticer, (O. 4, &c.— V. , 10.) | 
4 | 


_ Vide Falſe Latin. 
 L Aa 


Vide Ley, 
I 1 68 LN 


File Baron and Feme, (G. 3.)—Copybold, (K. 3.)—Enfart, (B. 


3. —Eſiates, (B. 32.—G. 1, &c.)—Flader, (3 O. 14.)— 
Pojar, (B. 1, &c.) | | e | 


_—_ — 


„ 
Leet; Sheriff's Courn. 


HE Leet is ſo called of the Saxon word gelethian, convenire, 
4 Inft. 261. | | 
And it is named, the View of Frankpledge, becauſe all reſiants 
within the leet were divided in decennies, wiz. corps of ten fami- 
lies, and each of the decennie was pledge for the other, gucd ſlaret 
leg, Cc. whence the chief of the principal family was named 
capitalis plegius, the others, franc? plegii 5 and the court where 
they appeared, vis franci plegii. 6 Co. 77. b. 2 Inſt. 73. 
he ſheriff's leet, or the tourn (out of which all other leets 
are derived) is the moſt ancient court. 1 Kol. 541. J. 5. 10. 
2 Infl. 72. | | 1 
The tourn, and leet. have the ſame ſtile and juriſdiction. 
2 Infl. 71, 72. 4 Infl. 260. Cont. 18 H. 6. 13.6. 
: he tourn is a court of record held before the ſheriff, 4 nfl. 
200. ä | 
And the ſheriff himſelf is the judge. 
And ſhall have all fines and amerciaments there. 
By the /. M. Ch. ꝙ H. 3. 35. the ſheriff ſhall have his tourn 
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of feftum S. Mich. et wviſus franc. pleg. fiat a fe Wo 8. Mi, 


| tterum infra menſem poſt feſtum $. Mich. otherwiſe the ſheriff ſhall 


+[ Michael - 
mas in the 


ſtatute, ] 


114. 3. 2 Inſt. 71. 
2 Leo. 74. Per And. 1 Leo. 218, 


the grantee ſhall not have a leet within ſuch vill. R. Mo. 427. 


wards enfeoffs another of the manor without mentioning the leet, 
he retains it. Dy. 30. 5. 


another leet, tho? it be not preſented there. 4 Inſt. 261, 


„ 


Which is meant of a view at the tourn. 2 Taſl. 


By the fl. 31 Ed. 3. 15. ſemel infra menſem for Paſche, & 


loſe his tourn for the time. 

The ſheriff may hold his tourn at any place w! 'thin the county 
where he pleaſes. 

The juriſdiction of the tourn is the ſame with the Juriſdifion 
of the leet. Quod wide poſt, (L. 1, Cc.) 

But the tourn by M. Ch. 9 H. 3. 17. ſhall not hold pleas vf 
the crown. 

80 it ſhall have a view of frankpledge only ſemel i in anno, aker 
Eaſber. f 2 Infl. 72. 


So the tourn cannot inquire of a matter within the precin& of 


(B) Leet derived from the Tourn. 


HE leet is a court of record 3 out of the ſheriff's 
tourn. 4 Inſt. 161, 2 In ü 
And ſhall be held before the { ad, for he is the judge of 
the court. 4 Inſt, 261. R. 6 Co, 12. 1 Kol. 331. I. 14. 
2 Inſt. 143. 
So there may be a court by preſcription in the nature of a 
leet. Semb. 1 Leo. 217. 
A leet may be claimed by charter, or the king's grant. 
Or by preſcription, which ſuppoſes a grant : for it ſhall be in- 
tended, that the king granted to the lord of the manor to have a 
view of the pledges and tenants reſiant within his manor, Co. L 


So it may be claimed as appurtenant to a manor, hundred, E. 


And if it belongs to an hundred, by a a grant of lands in a vill 
parcel of the hundred, with all leets prem 772 ſpeclan & pertinen', 


So, if it belongs to a manor, and the king purchaſes two parts 
of the manor, the leet remains to the third pork 1 Bendl. pl. zo. 

1 And. 26. 

So, if the king grant a leet to the lord of a manor, who aſtet · 


But a man ſhall not have a leet in his manor withia the leet of 
another ſeigniory. 1 Rol. 541. J. 10. 

Yet there may be a ſuperior leet, at which the reſiants in an 
inferior leet ought to be attendant. R. 2 Cro. 583. Dub. Cro. 
Car. 75. Het. 21. 

Or, by cuſtom, the reeye and four reſiants ought to attend, 
and no others. 2 Cro. 583. | 

And at the ſuperior lect, a nuſance in a vill, where the infe- 
rior leet is, may 5 e if it be not preſemced i in the iofe- 
rior. R. 2 Cro. 5 


But that muſt be ſpecially pleaded, R. 2 Cro. 5 5, 


1 E E T. 


ich. 

Z (che At What Time it Dal be held. 

hall HE leet ſhall be held at the time aff _ by charter. 
Adm. 2 Sand. 291. 3 ff. 

my Or, by preſcription, it may be held at a certain day /emel, or 

bis i in anno. 2 Inſt. 72. or ſepius. R. 2 Leo. 28. Cro. 40. 125, 

lion Or, upon a reaſonable ſummons. 2 [nft. 72. 

a Or, it may be preſcribed to be held ſemel in anno, upon which 

of the lord may hold it when he pleaſes. Per 3 F. 2 Leo. 74. 

f So, if the kio g grant it to hold ſemel in anno, without aſcertain · 

”_ ing the time. Per 2 J. £40 The 

Bur if the charter or preſcription does not Bert otherwiſe, by 

of the equity of the fl, 37. Ch. 35. it ſhall be held within a month 
afrer Eaſter, and a month after Michaelmas. Adm, 2 Sand. 290. 
And it ſhall be within a lunar month. 2 Cro. 167. Vide Ann, 
5 a 
| If the leet does not appear to have been held at the lawful time, 
ﬀ's an indictment or n e there will be void. &. P. C. 84. 6. 

If it be alledged infra menſem, wiz, 12 Now. it is void, for the 
of 12th Nov. appears to be more than a month after Michaelmas, 
14. R. 2 Sand. 290. 1 Vent. 107. 

If the vis. be rejected, then no day appears, and it might have | 
f a been upon a Sunday, which is not dies guridicus.. 2 Sand. 291. 

So, infra menſem P. or Mich. is uncertain ; for it might be 
: belore as well as after, D. Cro. Car. 275. Jon. 300, 
in- f 
25 (D) At what Place, 

67 T HE 120 may be held at any place within the ſigniory | 
where the lord pleaſes. Kit. 44- b. 
vill 
in, E) Tho ought to do Suit there. 
a FTER the leet ſummoned by a reaſonable garniſhment, Vide Copy- 
30. and the ſtile of the court entred, and three proclamations 5%. 
made, (of which Vide Copybold, (R. 7, c.) the ſuitors and (K. 13 0 
ter reſiants within the leet ſhall be called. Kit. 6. 
el, All refiants within the leet of the age of twelve years (except 
eccletaſtical perſons, women, and barons of the realm) ought 
t of to do ſuit in the leet, within which they are converſant, in per- 
lon. 2 Inſt. 99, 121. Vide Copybold, (K. 16.) | 
an And aſter the age of twelve years, ſhall be ſworn there to the 
Uro. king. Co, Lit. 68. 3. Vide Allegiance, (B. 1.) 

Tho” he reſides upan lands, which belonged to an abbey which 

0d, was exempt, and there be a grant of the privileges of the abbey. 
K. 2 Noll. 56. 

. If a ſuitor does not appear at the leet, he ſhall be amerced, and 

afe- | 


dot diſtrained. 2 925 178. Vide Copybold, (K. 17.) 


U 
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| ed, the ſteward may fine them. Kit. 41. b. 


. preſentment in a tourn. 
which were to be proceeded on in the leet, but to ſuch as were 
for all reſiants ſhall be ſuppoſed preſent, 2 Rol. 3. 


heir quriſdiction, is not traverſable. Ait. 42. 44. b. Kel. 66, * 


8 


a the king cannot grant to another, that he ſhall not do ſuit 
2 Ral. 56. Gyn ET . . 
So one cannot do ſuit by attorney ; for the /?. Mert. 20 f. : 
10. does not extend to ſuit real. 2 Inſt. h 9. 
If a man's houſe be within two leets, he muſt appear where 
his bed is. 2 In. 122. 6 , 
If he has a family in two leets, he muſt appear where his per- 

ſon is commorant. Bid. . 
A fervant is reſiant where his maſter is. Kit. 33. 6. 


(F) Inqueſt in a Leet. 


FT ER the ſuitors called, and the eſſoigns entred, the jury 

A ought to be impannelled and ſworn, Kit. 7. 
An inqueſt in a tourn, or leet, to make an indictment, or 

preſentment, ought to be twelve at leaſt. 2 Inſt. 387, | 
Vide poſi, (G. 1, 2.) "9 


(G. 1.) Preſentinent in the Leet. 


D Y the /. V. 2. 13 Ed. 1. 13. no indiftment or preſent. 
JI ment in a tourn, or leet, ſhall be but by twelve at leaſt. 2 
Inſt. 387. Kit. 7. 44, 45. B. | 
If there are not twelve preſent in the leet, a ſtranger may be 
ſworn upon the inqueſt, Kit. 7, 44, 45. b. | | 
And'the ſteward may compel a ſtranger travelling within the 
leet to be ſworn. 1 Rol. 542. J. 10. 5 | 
So the ſteward may compel the inqueſt in a leet to be ſworn; 
for the /t. of Marlh, 52 H. 3. 22. does not extend to it. 2 
Inſt. 143. VE 1 5 85 
If the jury refuſe to preſent defaults of which they are inform. 


The jury cannot preſent things ſubſequent to their ſwearing. 
Semb. Moore v. Wicker, M. 11 G. 2. Andr. 47.] | 

By the /. W. 2. 13. the jurors ought to put their ſeal to the 

[Iaquiſitions for offences where the party cannot be — 0 
hended, need not be ſealed, for W. 2. c. 13. relates only to ſuch 
as are a foundation for impriſonment. Nor need war be 1n- 
dented ; for 1 Ed. 3. ſtat. 2. c. 17. relates not to preſentments 


to be delivered over to the juſtices. Colebrole v. Elliot, Hl. 

$8. IC. 1859.] - ES | ; 
There may be a preſentment for a nuſance, &c. within the 

leet, without notice given to the offender of the preſentment; 


(8. 2.) When traverſable, or not. 
A preſentment in a tourn; or leet, by twelve, of a matter within 
c 


* 


$$ 
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As, if it be for blood ſpilt. Dy. 13. b. Kit, 42. & 
For refuſal to be ſworn. Kit. 42. b. | 


For a nuſance. Dub. 3 Mod. 138. | 
But a preſentment of a matter out of their conuſance will be 


 traverſables as, of a e Sc. Dy. 13. 6. Kel. 66, 3. 


Kit. 42. 6. 
01 the life of a man. Kel. 66. 4 
So a preſentment there by a leſs number than twelve is tra · | 


verſable. Kit. 42. 44. 6. 


So, if a preſentment by twelve be falſe, the party at the day 
of preſentment {hall have a writ of falſe preſentment. Kit. 42+ 3. 
If a matter there preſentable is omitted to be preſented, it may 
be preſented in B. R. or Eyre. Kit. 42. b. 
Or, upon a commiſſion by writ for ſuch purpoſe, and not | 
otherwiſe, in the tourn. 4 Inf. 261. Kit. 42. b. | 5 
By the /. 1 Ed. 4. 2. preſentments and indictments in the 
tourn muſt be tranſmitted to the juſtices of peace to proceed 
thereon, under the penny of 100. 2 Inſt. 388. R. Jen. 301. 


(H) Common Fine. 


Common fine pro certo kts is uſually paid at Michaelmar, 
A and collected by the tithingman. Kit. 13. a. 
Such fine may have a lawful commencement, wiz. for the 


charge of the lord in obtaining a grant of the leet, and an al- 
lowance in Eyre. R. 6 Co. 77. b. 2 Infl. 71. 


And therefore, it ſhall be inquired, whether it be collected. 


Li. 13. a. 


If it be not paid, or collected, a bill in equity lies to n 
payment, Dub. 2 Ver. 278, 


(1) The Profits of the Lord. 


0 the leet may inquire of things, which belong to the lord] 
as, treaſure-trove. &. 18 Ed. 2. 
Wreck, waifs, or eltrays. Kit. 12, 13. | Fd 
Whether a perſon outlawed, put in exigent, or who flies, bee 
ing indicted, had goods. Kit. 12.6.1 3. 4. 
Whether land be aliened in mortmain without licence. Kit. 


3 a ſcabbed or infected horſe be put upon the waſte, | 
it. 12, b 

So, of cuſtoms or ſervices with- held by whom, and at what 
time. St. 18 Ed. 2. Kit. 10. b. 

Videpf, (L. 1, &c.) 


(K) Inſtruments of Correftion. | 


Bu. the f. 51 H. 3. fl. 6. every _— * to have a pil- 2 Tum. 


a of co:,yenient ſtrength, 


And 


(L. 2.) 
As eſcape 
Se. a 


Cart. 29. 


without a ſpecial preſcription, R. Mo. 607. Semb. cont, Kit 1g, 


A. 30. Acc. Kit. 9. a. 22.6. Fl. 2. c. 52. 


ſame ſtatute gives an inquiry to the leet. 


ſhall put their ſeals to it. Sta. P. C. 84. ö. 


 meſne for a _ and a day, St, 18 Ed. 2. 


LEE T 


\ 


And therefore, the lord of a leet ought to have illory, tum- 
brel, and other inſtruments of correction, for offence which 
may be puniſhed within the leet. Kit. 13. 4. Cro. El. 698. 
Mo. 673. 

So he ought to vous flocks: upon pain of forfeirin 5l. Kit. 
13. 4. 


And the neglect is inquirable in the leet. Kit. 13, a. Vid. | 


And bes that his bene may be ſeized. V. I. 2. c. 12. , 19. 
Agd. Mo. 5 74. Cro. El. 698. R. Mo. 607. 
But a penalty cannot be aſſeſſed at the leet upon a vill for 
not finding them; for it belongs to the lord, not to the vill, 


a. R. Cro. El. 698. Vide Cart. 29. 


(L) The Juriſdittion of the Leet 
(L. 1.) In Felony. 


Y the common law, the leet might inquire and determine 

of all felonies, except homicide. 10 H. 6, 7. 2 Infl. 32. 
r 5 

So they might inquire of murder, or homicide. Cont. 41 


* they might inquire of petit treaſon, as a felony. Ki. 


'Or, of high treaſon, if it was a felony before, as. coinage, Cc. 
Kit. 9. 2. | 
So they may inquire of a felony made by ſtatute, where the 


But by the /. M. Ch. 17 Vi icecom. Ec, non teneant placita C0+ 
rone. 
And a felony by ſtatute is not inquirable in the leet, without 
expreſs words in the ſame ſtatute. 2 Int. 181. Kit. 9. 4. 
22. 3. | 

And now no felony is bl there ; ; for by the „. JV. 
2. 13. an indictment for felony there ſhall be by twelve, who 


And by the ,. 1 Ed. 3. 17. ſhall " taken by indenture, 
whereof one part ſhall remain with the jurors, the other with 
the ſteward, and by him ſhall be delivered to the juſtices of 

aſſiſe at the next gaol-delivery for the fame county. S. P. C. 
85. 4. 2 Inft 388, Kit. 8. b. 10. a, 


(Ls) In Caſes of Miſdemeanor, 


By the fl. 18 Ed. 2, the leet may inquire of an eſeape 0 out of 
priſon, and every eſcape of felons. | 

Be it voluntary or negligent. Vide Eſcape, ( A. I, 3. ), 

So, of thoſe who go on meſſages for thieves. e 18 Ed. 

Of fugitive villeins, if they have not remained 1 in anti de. 


5 
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If women, or nuns, are carried away. Fl. 2. 6. 52. 
Or the rape of them be not n before che coroner. S.. 
18 Lad. 2. 
If hue and cry be not * N. 18 Ed. 2. 2 Inft. 172. 
Or levied without cau A I + 
[fperſons outlawed return without the King? 5 Lene, St. 18 
Ed. 2. | | 
Or a perſon \ who has abjured. Fl. 2. c. 52. 


So, by the fe. 18 Ed. 2. the leet may inquire of haunters of (L. 3. 
taverns, if they have not wherewithal to live. bad am, 
So, of haunters of alehouſes. Kit. 11. a. | n 
So, by the ff. 18 Ed. 2. of thoſe who travel by night, and 
ſleep in the day. 
Of vagabonds and hazarders. Kit. 11. 4. Fl. 2.c. 52. 
So by the ff. 18 Ed. 2. * thoſe who take doves by engines in 
winter. +5 0 
Of malefactors in brd or warrens. H. 2. c. 52. 
Of barretors. Kit. 11. 4. | 
Of thoſe who receive poor men for their tenants to be charge- 
able to the vill. 1 Rol. 542. J. 2. 
Of uſurers, ſorcerers, apoſtates. H. 2. c. 52. 
Ot ev es-droppers, who ſtand under walls or windows by night 
or by day, to hear tales, and carry them to make debate between 
their neighbours. Kit. 11. a. | 
Of ſcolds or bawlers. Bid. 
So there may be an indictment for that at the quarter-ſeſſons, 
Mad. Ca. 178. 213. 
And when convicted, the proper puniſhment is by the cuck- 
ſtole. Per Holt. Mod. Ca. 11, 213. 
But ſhe muſt be a common ſcold ; for that is the ouſance. Per 
Holl. Mod. Ca. 213. . 
So the indictment muſt 5 communis rixatrix; for commun 
rixa is error. R. Mod. Ca. 239. | 
Or, communis calumniatrix ; tor it will be reverſed upon error 
for this. K. Mod. Ca. 11. 


Antiently the leet Ea inquire of adultery and fornication, (I. 49 
which now belong to the ſpiritual court. 3 ft. 206. Aduleary: | 
And therefore, an indictment does not now lie for 9 822 
Per Huli. Sal. 5 5 2. 
But now they may inquire of thoſe, who maintain bawdry i in = 
their houſes, Kit. 11. 4. 
And a perſon who keeps a bawdy-houſe may be indicted. R. | 
1 Sal. 382. 384. 
So a lodger, who accommodates lewd perſons with his houſe 
or room, for acts of bawdry. R. 1 Sal. 382. 
80 the huſband and wife jointly. K. 1 Sal. 384. 1 
80 an indictment lies for an aſſault with intent to raviſh A - 
woman, Sal. 552. | 
But it is not indict bla, . in lnpanario ſeartationem commit- 
lere fro lacro Precuravit. R. 1 Sal. 382. | 
8 Or, 


a Za IAC 


Or, quod eft communis lena. 1 Sal. 382. : 
Or, for ſoliciting the chaſtity of another. bid. 


L n So the leet may inquire of all aſſaults or affrays. S7. 18 Ed 2. 
e | | 

Eil. 14. @. 23. 4. ä | 
ny wound, maim, or impriſon another within the lect, 
Fi Lo C. 52. : - ; ? 


If a ſtranger make an affray, and it be not preſented by the | 


decenners. Kit. 23. 2. a 
If a man break a pound, and reſcue a diſtreſs. Kit. 11. 4. 


Or reſcue a man arreſted, IBid. 1 


1. 6.) By the f. M. Ch. 9 H. z. 25. na menſura, unum pondus fr 


D-ceit., Per totum regnum. 80, by the /f. 27 Ed. 3. ff. 2. c. 10. 14 
In eight Ed. 3. 542. ; 2 ö 
Dmtaſu te. By the /t. 25 Ed. 3. fl. 5. c. 9. auncel weight (in which there 


— was a deceit by guiding the balance with the hand) is taken away. 
ſhall be 4 /nfl. 273. Vide the ft. 27 Ed. 3. fl. 2. c. 10. 8 H. 6. 5. 
uſed And therefore, there are only two ſpecies of weights allowed 

hg within the realm; Troy, and Averdupiis. 4 Inft. 273. 
7 By Troy weight are weighed pearls, precious ſtones, gold, 


Vill. Jꝛſtices ſilver, bread, corn, Ic. 1bid. 6 
| of Peace. So, electuaries, ſpices, confections. By the St. Comp. Pond. 
* By the f. 31 Ed. 1. Comp. Menſ. 32 grains of wheat dry in 
the midſt of the ear, (or 24 grains of barley or artificial grains, 
4 Inſt. 273.) make one penny- weight, of which 20 make an ounce, 
whereof twelve make a pound Troy. | | 
So 24 blanks make a droit, 24 droits a minute, 20 minutes 
a grain. 4 inſt. 273. 5 : 
80 12 grains of fine gold make a caret, 24 carets make an 
ounce, 12 ounces make a pound of geld. Jbid 
[The jury of a leet have not power to enter houſes to examine 


— 


Audr. 47. though the uſual practice is ſo to do.] 


( 7.) Averdupois, tho' introduced by cuſtom, is allowed by the S. 


| Averdu; cis. 8 £4 

4% Fulhic p. Pond. | 
2 So called, becauſe it gives full weight, 4 Inſt. 273. 

(B. 90.) Troy weight is 20s. ſterling to the pound, Averdupoit is com- 


puted 25s. ſterling, or rather 247. 4d. for it contains only 2 


ounces 12 pennyweights Troy above a pound Troy. Dall. cb. 


. | 
21 grains 3; make a pennyweight, 20 pennyweights make an 
ounce, 16 ounces make a pound Averdupors. 4 Infl. 273- 
7 pounds make a gallon, 14 make a peck, 56 a buſhel. Dal. 
ch. 112. 14. 1 | | . 
By Averdufois are weighed all phyſical drugs, wax, pitch, 
tar, iron, ſteel, lead, hemp, flax, fleſh, butter, cheeſe and all 
commodities ſubject to waſte. 4 Inſt. 273. y 


f 


f blood ſpilt, or any open breach of the peace. Sy. 18 £4 $ | 


weights and meaſures ; Semb, Moor v. Wicker, M. 11 C. 2. 


muals within the [latute. 2 Raff. £36. 
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Vide Juſticet of Peace, (B. 91, 92, 93.) . | 2 | 
Vide Juſtices of Peace, (B. 100.) ” Wine li- 
. | 22 ; | | Cence 
Vide Juſtices of Peace, (B. 98.) | * Aſſiſe of 
wine. 


By the fe. 18 Ed. 2. it is declared that the leet may inquire of 
the aſſiſe of bread, or ale broken, 1 
Or, of falſe meaſure in a buſhel, gallon, yard, or ell. Kit. cerviſie. 
TH DE. | . Vide Fuftices 
Or, of falſe balances, or weights. IBid. P Peace. 
Or, of thoſe who buy by a great and ſell by a ſmall meaſure. (B. 94-96.) - 
Ibid. | ; 
So, of thoſe who, being tiplers, ſel] by meaſures not ſealed. 
Ibid. g OF» ; 
The aſſiſe of bread is broke, when bread is not made accord- 
ing to the ſize or quantity limited by ſome ordinance. Vide Lit. 


EFF | PS 
By the f. 51 H. 3. Af. Pan. & Carv. when wheat is 124. 

fer quarter, waſtel bread of a farthing ſhall weigh 6/. 16s. ſimnel 

bread leſs by 27. cocket bread more by 24. if of worſe corn more 

by . : WE | | 

| [Selling a loaf of bread as a quartern-loaf of 4/6. 50. and 


an half, whereas it wanted 40. and an half, is not within the 


juriſdiction of the leet, for it is a new offence created by 3 G. 
3. c. 11. which does not fix the price, and therefore is not an 
aſlize, and directs the proſecution to be before juſtices. Cole- 
brole v. Elliat, H. 6 C. 3. 3 BB. M. 1859. | . 


By the J. 23 Ed. 3. 6. butchers, fiſhmongers, regrators, (L. 9.) 


heſtlers, brewers, bakers, poulterers, and all other ſellers of Deceit in 


rituals ſhall ſell at reaſonable prices, having regard to the price pro 5 
in places adjoining: and any convicted of ſelling in other maa- of fe Juf _ 
ner ſhall pay double to the party damniſied, or, in his default, (B. 89. 99. 
io him that will ſue for the ſame. 99.) 

And mayors, Cc. of city, borough, c. ſhall inquire of of- 


fenders, c. or convict of neglect ſhall pay treble to the party 


damniſied, and yet anfwer to the king. | 


By the J. 25 H. 8. 2. if cheeſe, butter, capons, Ec. and 
other victua} be enhanced, c. the lord chancellor, treaturer, 
prelident, privy-feal, ſteward, chamberlain, and other lords of 
the council, treaſurer and comptroller of the huuſchold, chan- 
cellor of the dutchy of Lancaſter, juſtices of B. R. and C. B. 
chancellor, chamberlains, under treaſurer and barons of the 
excheguer, or ſeven of them, {quorum unis chancellor, trea- 
lerer, preſident, or privy ſeal) may ſet reaſonable prices on the 
ad victuals, and all perſons having or keeping any ſuch viftuals 
to ſei} ſhall fell the ſame at ſuch prices, on a penalty in the pro- 
Clamation which notifies ſuch prices. 8 . 

But juſtice Berkley was impeached for ſaying, that corn was 


The 


| 
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The leet may inquire of thoſe who ſell for unreaſonable ang 
exceſſive prices, having regard to the common prices in near 
places. Av. 11. b. 5 The 

As, of butchers, brewers, fiſhmongers, poulterers, cook: 
vintners, and all others. 16:4. | 3 


Innkeepers who fell corn and beans at exceſſive prices, is 


take more than a halfpenny a buſhe] above the market price, and 
nothing for litter. Aite 11, 12. | | 
If an innkeeper do not bake his horſe- bread according to the 
price of grain. Lit. 12. 4. EE 
If a miller take an exceſſive toll, which ought to be only the 
20th or 24th grain according to the ſtrength of the water. [81 


Vide Juſtices of Peace. (B. 89. 95. 99.) _ 


(L. 10.) By the f. 51 H. 3. of pillory and tumbrel, a jury ſhall inquire, 
In quality. if any butcher fel] contagious fleſh or that died of the murrain, 
As to wictua= Or, if cooks ſeeth unwholeſome fleſh, or fiſh. 


lers 70h: 
Vis Puſtices And therefore, as a nuſance, or as contained within the &.. 


| of Peace, Aliſa Panis & Cerwiſiæ, the leet may inquire, if any ſell bread, 


(B. 83.) or ale unwholeſome. 4 I. 262. Kit. 11. . 
If a butcher, fiſhmonger, or other victualler fell corrupt vic- 
tual. 4 Inft. 261. Kit. 11. 5. | 
If corrupt malt or hops are vſed. 4 Inſt. 263. 
Or corrupt drugs, or fpices. Semb. 4 Inſt. 264, 
If a miller change grain, which he had to grind. Ait. 12. 4. 
If artificers uſe any deceit. id. | | 
Or uſe two offices, of a tanner and ſhoemaker, or butcher, 
"We. FM. . e. 52. 5 | 
But the leet has not juriſdiction, if a tanner utter leather not 
ſufficiently tanned. R. 1 K. 3. 1. 2. 


L. 110 The leet may inquire of a conſtable, aleconner, bailiff, or 
In Office. other officer, who negle&s his duty. 5 1 
As, if a conſtable does not do watch and ward. HI. 2. c. 52. 


"PAK 'So a common nuſance may be inquired of at the leet. C. 


Common I. 56. 1 Rol. 541. J. 45. Kit. 10.6, 23. a. 


nuſance. Tf it be ad commune nocumentum of all the king's liege ſubjects; 
What ſhall for if the preſentment does not ſay, ad commune nocumentum, it is 
bad. K. 2 Cro. 382. | | 
Or, if it be, ad nocumentum ligeorum prope inbabitantium. K. 
1 Kol. 406. | fe 
Or, diwerſorum ligeorum. R. Cro. El. 148. | 
As, if a ditch be made croſs the highway. Co. L. 56. a. 
Or, if a ditch in an highway be not cleanſed. 1 Rol. 541. J 
50. Kit. 23. | 


And they may amerce for it in the leet ; tho” a forfeiture for 


it is given to the ſurveyor by the „l. 18 El. 10. N. Ray. 230. 
So, if a gate be put up in an highway, tho? not locked; for it 


hinders the paſſage. N. Cro. Car. 184. 2 Kol. 137. J. 50. if 
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Ifa 15 bal be made in an highway. Kit. 11. a. 
Or carrion thrown out there. 7b:g. bs | 
If a way or path be {topped or diverted. St. 18 Ed. 2. 
Or there be an encroachment upon it. Ait. 11. 4. . 
Or billets or logs be laid Jpar fin, and continue there. N. 
1 Rol. 137. J. 29+ 33. | 570585 
So, of a bridge broken. Kit 29. 4: --: 
Or water topped, or diverted from its courſe; Sr. 18 Ed. 2. 
Of bounds, thrown down, or taken away. bid. | 
Of purpreſture done i in land, wood; or water, by the 1. 18 
Kd. 2. 
Of blocks, tocks, duden or hedges levied; made, or Alled- 
wh to annoyance :. by the f. 18 Ed. 2. Kit. 10. 6. 
Of walls, houſes, pales, or hedges _= up, or thrown down; 
to annoyance. bid, > „ 
If an houſe near the highway continues ruinous; to annoy- es 
ance. R. 1 Sal. 357. 
Tho' the occupier be only tenant at will. Bid. 
Of common breakers of hedges. Kit. 11. a. 4 Gs 
Introducing inmates of poor families into an houſe. R. 2 Rok. 
139.5. 
Corrupting water by RO lime, or flax ing in the 
water, Kit: 11. 6. - = 
If a perſon who has no warren; ſtores his land with conles, 
it is a common nuſance. Mo. 453. | Re 


& 


But if any (beſides the parſon or lord) build 2 dovecote, it will Py 485 
cot be a nuſance inquirable by the leet; for if it be lawful for what not, 


_ the lord or parfon, it cannot be a nuſance in another. R. 2 Cro, 2 the Caſe 
302. 491. 2 Rol. 138; J. 36—Cont. Mo. 238. 5 Co. 104. e. 28 
yg Ms. 42 1. Acc. 2 Rol. 4, 30. ä . 
1 So, if a man unload billets, &. in a ſtreet. or bighway ; ; for 
. necelſny requires it. 2 Rol. 137. l. 30. 2 Rel. 32. 
boy : Or erect ſcaffolds, Se. for repairing a building. 2 Rol. 145. 
| 10. 
G. $0 a private nuſance is not. inquirable in the jet: as, if one 
. ſurcharge a common. R. 1 Rol. 541.1. 40. 
| 1 ꝛ I he ſtop a watering place for the inhabirants of B. Go L. 
} ; a. 
; If he ſtop up his lights. R. 9 Co. 58. a. 5 
cM If he ſuffer his gate to be open to the n of others. 
. C. E. 114. Me, 356. 
5 , Vide Aclion upon the Caſs for a Muſance. | © 
are for Alſo, by the eds of ſeveral ſtarures, the leet may inquire of is 
250 following offences. - on by ſeye- 
for i As, by the f. 14 (or 14 and 15) H. 8. 10. of thoſe who trace ral fratutes. 


bwes in the ſnow, who ſhall forfeit Gs. Bd. to the m"_ of _ leet, 
2 131. 7 Peace, (B. 9. 255 


— 
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By the /t. 24 H. 8. 10. every occupier of land within a lee' 
preſented for not — tions; choughs, pe wig 
rooks upon his land, fhall be amerced at the diſcretion of the 
ſteward, and two preſenters (named by the others) according to 
the offence, to the uſe of the lord, to be levied by diſtreſs as 
other amerciaments. And the ſteward ought to give this ad in 
change. :;- -- | . 

Nota, This part of the act was repealed by the f. 6 E/. i5, 
and the repea} continued by ſeveral other acts which are all ex- 
pired, whereby this clauſe ſeems now in force. 

By the /. 32 H. 8. 13. if any put a ſtone-horſe above two 
years old, and not fifteen hands high, on a common, waſt, Ge, 
within the ſhires and territories of Norfolk, Suffolk, Cambridge, 
Sr. or not being fourtzen hands, on like grounds in any other 
ſhire, it ſhall be forfeited to the finder, who may carry a conſla- 
ble to fetch the horfe to pound, and meaſure him before three ho- 
neſt men. And the conſtable or three men refuſing, Wc. for- 

- feit 40. And owners ſhall yearly in fifteen days after Michgel- 

mas drive the foreſts, commons, Cc. on pain of 40%. which 

offences may be preſented in the leet, and ſuch prefentment ſhall 

| be certified to the next general ſeſſions of the county in forty 

| days, on pain of 405. by the ſteward. 

Pride Fuftices By the ſame ft. if any. put any ſcabbed horſe on a common, G. 
Peace. he forfeits 10s. to the lord; of which the leet may inquire. 

(B. 43.) By the ſt. 33 H. 8. 6. none ſhall keep or uſe an hand-gun nor 

a yard long in the ſtock and barrel, or hag-but not three quarters 

a yard Vong, on pain of 1ol., | | 
None, not having 100/. r amum, ſhall ſhoot with, keep or 
carry bent or charged any croſs-bow, hand- gun, or hag but, un- 
leſs to ſhoot at a butt or bank of earth in a place convenient, on 
in of 10/. | Bs | 
None ſhall ſhoot within a quarter of a mile of a city, borough, 
or market, unleſs at a butt or bank. 

No ſervant ſhall ſhoot at a deer or fowl by command of his maſ- 
ter, but may carry a gun for his maſter, or to be mended, on 
pain of 10/. a moiety to the king, half the other moiety to the 
lord of the leet, and half to the informer. 9 55 

By the Ji. 33 H. 8. 9. every one, for every male in his houſe, 

of or above ſeven and under ſeventeen years of age, ſhall provide 

a bow and two arrows: and every one, above ſeventeen and un- 
der- ſixty, ſhall provide himſelf a bow and four arrows, on pain 
of 67. Sd. for each offence, except a ſpiritual perſon, or judge. 

None under twenty-four ſhall ſhoot, unlefs at rovers on pain 
of 44. every ſhoot, and none above ſhall ſhoot at a mark of 220 
yards or under, with any prick-ſhaft on pain of 6s. $4: None 
under ſeventeen ſliall uſe a yew bow, who or whoſe parents have 

not lands or tenements to the value of 100. per num, or be not 

worth 40 marks in goods, on pain of 6s. 84. Every town 

provide butts on pain of 205. for every three months default. 

Fide Julie: By the ſame ſt. none ſhall keep a common houſe, or alley, for 
of Peace. bowls, coyts, tepnis, dice, cards, or other unlawful 


ED (B. 42.) 
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rented or to be invented, on pain of 407. for every day, without 


me obtaining of which he ſhall find furety not to uſe it contrary 
to the form thereof. | 
of 6s. 8d. for every time. ; | 
And no artificer, handicraftſman, huſbandman, labourer, ap- 
ntice, journeyman, mariner, fiſherman, watefman, or ſervant 
ſhall play at any unlawful game, unleſs at Chriſinias in the maf- 
ter's houſe, or by licence of the maſter, with ſuch as reſort to 
his houſe, on pain of 20s. every time. A moiety of the for- 


farery by 1ecognizance not to keep or haunt ſuch games. 
rer, ſtream, or common pond, where cattle drink, on pain of 


to the informer. 2 


prices : and artificers, or labourers, conſpiring not to work but 
a certain prices, or at certain hours, or times, or not to finiſh 


non-payment in ſix days, twenty days impriſonment: 20l. for 
the ſecond, or on non-payment in {ix days, pillory : 40. for the 
third, or on non-payment in fix days, pillory and one ear. 


oficer and moſt part of the common council, aldermen, bur- 
refſes, or commonalty there, by writing under the common ſeal, 
on pain of 5. - But now by the /t. 12 Car. 2. 25. The paten- 
tees of granting wine licences may impower, Cc. as it ſeems. 


or amerce, at his diſcretion, offences pFelented to be committed 
vithin the leet againſt that ſtatute for repair of the highway ; and 
a their default, the quarter-ſeſhons. | / 

And by the /. 18 EI. 10. the leet has juriſdiction of offences 
2gunlt that act for the repair of the highways. TY 


ſixteen, trouts eight, barbel twelve inches, or take fith (exzepr 
by angling) in another way than with a net or tramell of two in- 
ches and half meſh, except ſmelts, loches, minnies, gudgeons 
ad eels, who ſhall loſe 20s. to the lord of the. leet. And if the 
ſteward does not give this in charge, he {hail loſe 40. And if 
de jury voluntarily conceal the offence and do not preſent it, 
be iteward ſhall impanel another jury to inquire of the conceal- 
dent, and if it be found, each jurgr ſhall loſe 20s. to the lord 


ile leer, 
| [The 


Yy2 


aplacard 4 expreſſing what game, and by whom to be played, at + [A 7 
cards 

made void 

ft. 28 3 


None ſhall haunt, or play at, ſuch houſes, or games, on pain. 507. 


feitures to the lord of the leet, a moiety to the informer. And 
juſtices, bailiffs, conſtables, Oc. ſhall ſearch once a month at leaſt, 
on pain of 405. if need be, after ſuch houſes, and games, and 
the keepers, or haunters of them' may impriſon, till they find 

By the ſt. 33 H. 8. 17. none ſhall water hemp or flax in a ri- | 
200. in a court of record, Jeet, Oc. a moiety to the king, a moiety - 

By the /. 2 & 3 Ad. 6. 15. butchers, brewers, bakers, poul- Vids 
terers, cooks, or fruiterers, conſpiring not to ſell bur at certain Y 


what others have begun, forfeit 101. for the firſt offence, or on 


By the /t. 7 Ed. 6. 5. none ſhall retail wine but in a city, bo- 7; 
rough, port, corporate or market-town, on pain of 10l. per diem. of Peace, 
Nor in a city, or town corporate, unleſs impowered by the head (. 100.) 


By the „t. 2 & 3 Ph. & M. 8. the ſteward of a leet may fine, 


— 
u fach 


3 
J 


Juſtices 


eace, 


(6. 8g.) 


i 
le Fuſti ces 


By the ,. 1 EI. 17. the leet may inquire within a year, of thoſe r 
vho rake the fry, or ſpawn of fiſhes, or pikes under ten, ſalmon (8. 44. 


[The water-bailiff cannot ſeize unlawful nets before convidion. 

Bulbrook v. 2 M. = G. 3 * M. 1769.) 

. ven By theft. 23. El. 10. the leet inquire, if any in the night 

＋ ber take * pheaſant, or partridge, or hawk, or hunt wich a fpanicl, 

(B. 45 46.) over eared corn, who ſhall forfeit 205. for each pheaſant, 107. 

for a partridge, 40s. for hunting, or hawking, a moiety to the 

lord, a moiety to the informes, or if he reſuſe it, to poor men 

of the pariſh, and ſhall find jurety before a juſtiee of peace not 

to offend within two years; and if he does not pay within ten 
days, he ſhall be impriſoned for a month, without bail. 

vide Fuftices By the ft. 31 EI. 7. the leet ſhall inquire if any esect a cottage 

of Peace. for habitation, without four acres of land, his freehold or inhe- | ſent all 

(B. 84.) ritance, annexed to it, who ſhall forfeit to the king 100. or con- C.. I. 

tinuing ſuch cottage ſhall forfeit 407. per menſem, unleſs it be 

within a borough, or town, or within a mile of a mine, quarry, 

Se. for working there, or within a mile of the ſea or navigable 


river for a ſailor, or ſuch who-by occupation makes, furaiſhes, or An 4 

victuals any ſhip, or a cottage by a parker, or warrener, or be- weighed 

„ . fore exected by a common herdſman, ſhepherd, or impotent poor, fold at c 
„ by order of aſſiſes or quarter ſeſſions: or, if any place, or kers. £ 


2B. 55) ſuffer an inmate or more families than ane in any cottage, who 


ſhall forfeit 10s. per month ro the lord of the leet, to be levied, - 
after preſentment,. by diſtreſs,” or recovered- by action of debt. 
VCC me 4 F 

(M) Officers in a Leet. ave 
| 4, | | 26 a petit ( 

- (M. I J Steward. 6 By the 
| 3 N 3 franchiſe, 
Vide Copy- PRovideat [bi dminus de {ene challo diſcretd, fc. cujus officiam eſe moor, +1 
bold, 5 


curias tenere, c. Fleta l. . 72. out arm 


(C. s. KR. Jo, a coort leet the ſte ward is judge. 6 Co. 12. 4 Inſt. 261. upl 
| : 7 pland t 
3˙55 * And he is a judge of record. 10 H. 6, 7. a. Kit. 41. R. 8 Co. flowing b 
41. Grieſley. 5h And the 
The ſteward of a leet may be retained by deed, or by parol. points. 73 


C. L. 61. 5. R. 4 C.. zo. a. Dy. 248. Kel. 158. b. But the; 
And ſhall have debt his ſalary, but not annuity, tho' te- 

tained without deed. Dy. 248. 2 * : 
He may make a precept to the bailiff to diſtrain, by pars. 


Kit. 4t. 4. | 
And may fine. Kit. 41. R. 8 Co. 41. POR Be” 
A ſtew-ard might have been puniſhed in the ſtar- chamber for a 

miſdemeanor. Ai. 42. a. 


(M. 2.) Bailiff. 
Balliuus cujuſcunque manerii debet e in verbo vera, in ofere « 


Lens, c. Fl. I. 2. c. 73. 5 | 
Aud ſnall be ſworn in the leet to do his office, Kit, 45:46. 
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(NM. 3.) Reeve. 


The rede is called from the Saxon word gereſa, prepoſitus. 
G11. | FE. OM 
Damino wel ſeneſchallo debet præſentari, cui injungatur officium, c. 

Ml. . 2. C. 76. : . | > : | 
And ſhall be ſworn to do his office in the leet. Xit. 46. a. 
And his oath contains, that he will execute all attachments 
and proceſs xo him directed by the lord, or his ſteward, and pre- 
ſent all pound-breaches, waifs, and eſtrays, Tc. Kit. 46. a. 
Gu, 1. 234. 5. : 


(M. 4.) Ale. conner. 


An ale-conney ſhall be ſworn in the leet, to Tee that bread be 
weighed according to the aſſiſe, and that ale be wholeſome, avd 
fold at due prices, and to preſent all defaults of brewers and ba- 
kers. Kit. 46. 5. ide 1 Will. 248.“ 


(M. 5.) Conſtable. 
( | s , | | : (M. 5.) 

A an/cable is an officer choſen for the maintenance of the king's G. 
peace within his precint, | C | 

And, by the common law, there was a chief conſtable as well 
4 a petit conftable. 1 Sa7. 175. 381. ide 2 Ld. Raym. 11924“ 

By the /t. Wint. 13 Ed. 1. ft. 2. c. 6. in every hundred and 
franchiſe, two .conftables ſhall be choſen to make the view of ar- 
nvar, +who ſhall preſent to the juſtices ſuch defaults as they fee 4 ſRepeal- 
gout armour, ſuits of towns, highways, lodging ftrangers in ed as to ar- 
wind towns for whom they will not anſwer, and defaults in not 2 _ ] 
flowing hue and cry. {Vide 4 Inſt. 267.) | Be 

And therefore, their duty by that ſtatute conſiſts in thoſe five 
points. Ibid, | | 

But their authority was only enlarged by that ſtatute. 1 Sal. 
i. - Cont. 4 Tnſt. 267. where it is ſaid, that they have no au- 
werity but what was given by that or ſubſequent ſtatutes. 

be mutiny acts, under the word conſtable, comprehend a 
lgh-emſtable. Mefthurft v. Waite, M. 2 G. 3. 3B. M.1259.] 

[He may make a deputy to do miniſterial acts, and ſuch is bil- 

ang ſoldiers; for not every act which requires judgment is a ju- 
ka ach, but ſuch as is done pendente lite, of ſome ſort or other. 


The high conſtable ſhaH, regularly, be choſen by the juſtices 

pace at ſeſſions. 1 Bud. 174. 5 | | 
» by preſcription, he may be ghoſen by the leet, as well as 

petit conſtable, | 

® the ſeſſions may remove, if neceſſary. 1 Bul. 174. Sal. 8. ; 

a ; | O, 
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[M. 6.) 
Petit con- 
ſtable, 

Tow cho- 

n. 


Not a 
writ but 


a rule of 


court. ] 


cording to uſage, and the court refuſe him, B. R. may iſſue a 


. 
So, if ſuch conſtable preſent another at the end of his year ac- 


mandamus for his diſcharge, and the ſwearing of the other; and 
if there be a cauſe for the refuſal it muſt be returned. R. 1 Ra. 
536. * 4 Fo ; 5 : 0 a , a F f 

And if, during his office, he be elected overſeer in another pa. 
riſh, he ſhall be diſcharged by B. K. 2 Jon. 46. 


The petit conſtable is an officer at common law. 4 Inſt, 26;, 
267. | . 
And his election belongs to the leet. 4 Anſt. 265. R. 1 Rv, 
541. J. 25. Sal. 502. Sav. 944. Hts 

And properly to the homage there. 2 Fon. 212. 1 Sal. 175, 

And the leet may preſcribe to elect one of the reſiants conſta- 
ble. 8 Co. 38. a. ES 1 

»But a preſcription muſt be laid for chooſing a conſtable in a 
particular manner. 1 Zd. Raym. 94.* | | 

If the conſtable elected be preſent, he ſball be ſwora there. 
r Sal. 175. 3 

So a corporation may preſcribe to chooſe a conſtable, but has 
no right to do it of common right. R. Sal: 502. Comb. 416. 

And an indictment for refaling to be ſworn when choſen by a 
corporation, mult ſhew the power to cle& by cuſtom, or pre- 
ſcription. © Semb. Skin. 669. Comb. 416. | 

[The quarter ſeſſions cannot diſcharge conſtables appointed a 
the leet. Confeables of Limington's caſe, P. 1 G. 2. Str. 798.] 

And therefore, 2 conſtable choſen by the leet be diſcharge 
at the ſeſſions, and another ſworn, a writ ſhall iſſue out of J. R 
to the juſtices to diſcharge the party choſen by them, and 6 
ſwear him choſen in the leet. R. 1 Rol. 535+ l. 45. 541.115 
LR ET 5 ie 

But a borſholder, headborough, or borough-head, tithingman 
trithingman, or the chief pledge, has the ſame authority in man 
cafes as the petit conſtable. _ EE ws 

And by the f. 13 £9 14 Car. 2. 12. in caſe the conſtable, Ce 
dies or goes out of the pariſh, two juſtices of the peace may mak 


and {wear a new conſta le tithipgman, c. till the lord holds 


lect; or the next quarter ſeſſions, who ſhall approve the officer 
made and ſworn, or appoint anatber, as they think fit. 

If the ſeſſions diſcharge old conſtables, and appoint new an, 
on a ſuggeſtion that the old ones had ſerved a year, they mi 
wake an adjudication of their having ſeryed the year. Rex 
Pawis, J. 9 G. 2. Str. 1050. B. R. H. 282.) 

[The ſeſſions cannot appoint conſtables for a year, 07 
others are choſen, but anly till the lord holds a court. J. 
| $0 a conſtable choſen at the Jeet may be ſworn by we (el * 
or any juſtice of peace, 1 Mod. 13. 2 Jon. 212. 
So, if the homage chooſe a conſtable, but the ſteward refu 


Im, and ſwears another, the quarter ſeſſions, may examine k 
matter, and ſxcar him who has choſen by the homage- 


2 For. 212. = 


80, if a conſtable choſen at the leet be abſent, the juſtices of 
peace as conſervators of the peace by the common law, may ſwear 3 
him. 1 Sal. 175. Skin. 635. | | f 
And the conſtable ought to have notice of his election. 
Shin. 635. : | % 
Yet = ſeſſions ſince the ff. 13 © 14 Car. 2. cannot make a 
conſtable where there never was any. Semb. 1 Mod. 13. Vet 
it was ſaid per Holt, that a conſtable and a vill are eorrelative, 
and the juſtices of peace may make them in any vill, but not in 
an hamlet. - 1 Sal. 176 : 
So the ſeſſions cannot impriſon for refuſing to be ſworn, but 
be muſt be indicted. R. Cro. Car, 567. | 


The conſtable ele ed ought to be homo idoneus dig. honeſt, (M. 7.) 
and of competent knowledge, ſubſtance, and ability of body. 9 — 


8 Co. 41. 8. ble. 


If he be idoneur, he may be choſen, tho“ he be a maſter of 11; way mate 
arts. Semb. 1 Rol. 533. I. 45. 541. J. 15. 2 deputy, 
"Tho? he be tenant to a parliament- man. 1 Mod. 13. Tide Officer, 
Or a phyſician, K. 1 Mod. 22. Dub, 1 Sid. 431.8. c (FER 
2 Keb. 578. | — 
Tho” he be a watchman at the cuſtom-houſe, and alledge a 
cuſtom that ſuch ſhall not be; for the cuſtom is void. R. 
Sid. 272. e 5 5 
Or a captain of the king's guard. R. 1 Lev. 233. 
But an alderman of London ſhall not be choſen conſtable, where 
he lives in the country; tho? by the cuſtom, the conſtable is to be 
choſen of any of the inhabitants within the manor, R. Cro. Car. 
585. Fon. 462. Doug. 538. (519.)* 1 
Nor an attorney; but he ſhall have a writ of privilege. R. 
(ro. Car. 389. D. Cro. Car. 585. Dong. 538. (5 19.) “ 
Nor the ſervant of a member of parliament. 1 Mod. 13. 
Nor a counſellpr or barriſter at law. 2 Keb. 578. 
Nor, by the f. 1 . & M. 18. a teacher in a congregation . 
allowed by the ſame act. 5 „ 
Nor, by the 2 6 * 6 7) H. 3. 4. an apothecary in Lon- 
dn or ſeven miles diſtance, if free and approved by the company, 
or in the country, if he hath been ſeven years apprentice, ile 
he continues to uſe the trade. | | t 
Nor, by chartet 2 Fac. a ſurgeon, 2 Keb. 578. | 
[A man is not exempted from being conſtable of a manor, 
- which exceeds the bounds of one pariſh, by a certificate under 
100 11. 3. c. 23. for this is not a pariſ or ward office, tho" 
he may be exempted from being conſtable of a pari/h, or of a 
Manor co- exten ſiue with a pariſh, Rex v. Derbyſhire F. 3:0; . 
28. M. 1182.] | = F 
One who is reſiant within a private leet within a hundred, is 
wt therefore exempt from ſerving the office of conſtable within 
the hundred. And a cuſtom to ele& ſuch a one coaſtahle is 
bod. Corp, 13.“ Fe, 
A younger 
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a 


+ [By rule 
of court-] 


AI. 8.) 


The duty of 


a conſtable, 
To take an 
oath. 


(M. 9.) 
10 keep 


the peacc. 


. 3 
. 
A younger brother of the Trinity-Houſe is not exempt from 
ſerving the office of headborough by any of the charters granted 
to that corporation. 1 Term Rep. 679.“ ee 
So, if the conſtable be not idoneus, he may be diſcharge by 
the Jeet, or a writ out of B. R. 8 Co. 42. a, 1 Bul, 174+ 
So, if a conſtable be choſen for a year, and at the end of the 
year he preſents another to the leet to be ſworn, and the flew. 
ard will not ſwear him, a writ ſhall iſſue out of B. R. to the 
ſteward to fwear him; and if he be not idhncus, it may be re- 
turned for cauſe. K. 1 Rel. 5 36. J. 5. 5 | 
So, if a tithingman by the cuſtom ought to ſerve only for one 


year, and the homage continues him for another year, there may . 0 
be a writ from B. R. far his diſcharge, and 10 ele another. 
R. 1 Rol. 536. J. 10. | . h 
And by the f. 13 & 14 Car. 2. 12. if a conſtable continue 
above a year in his office, the juſtices at the quarter-ſeſſions may 
diſcharge him, and place another fit perſon in his room, till the 01 
lord hold his court. | 8 
; . | | ar 
A conſtable, elected, muſt take an oath, if it be required, to pr 
execute his office. _ 18 55 3 
And ſuch oath may be adminiſtered by the ſteward of the leet. de 
Kit. 47. a. 1 Sal. 175. | Tao | 
Or by any juſtice of peace, 2 For. 212. as conſervator of the Sec 
peace. 1 Sal. 175. Vide ante, (M. 6.) | 
Or, if he be choſen by two juſtices, or the quarter. ſeſfons pur- V. 
ſuant to the ff. 13 & 14 Car. 2. 12. by the juſtices or ſeſſions. 
(If a conſtable choſen at the Jeet, is afterward? ſworn-in be- 100 
fore a ſingle juſtice of the peace, it is a good ſwearing. Rex r. 8 
Franchard, H. 14 G. 2. Str. 1149.] 8 and 
And if the conſtable refuſe the oath, being preſent, the ſtew- / 
ard may fine him for his contempt, R. 8 Co. 38. 41. 1%, ciou 
175. 5 Mod. 96. 130. Sav. 94. *1 Ld. Raym. 70.*. 2 
Tf he be abſent, he may be preſented by the homage at the perſ 
next court, and amerced. 1 Sg“. 175. 5 Mad. 130. peac 
So he may he indicted for refuſal. 5 Mod. 96. Dub. Fig. 192. ''& 
Vide poft, (M. 11.) f f Ts mon! 
But the indictment muſt ſhew, he was well elected, and by 8⁰ 
whom. R. 5 Mod. 96. ä 5 perſo 
go the ſelliong cannot fine him for refuſing to be ſworn. the f 
5 Mad. 96. | | FT O 
5 | | a Bl Sun; 
A conſtable by his oath ſwears, that the peace ſhall be duly By 
kept according to his power, Kit. 47. a. bring 
That he will arreſt all, whom he ſees making riots, debates, No 
or affrays. Ibid, Fe | | fore a 
That be will endeavour, upon complaint, to take felons, bar. So 
retors, and rictous perſons. 1%. 2 made 
And that the ſtatutes againſt beggars, vagrants, rogues, 2. No 
| pon 


dale perſons ſhall be obſerved - Id. 


A con- 


„ © 5 5 

A conſtable by the common law i is a cobſcrrato of the peace 
within his precint. A. 47. 6. | 

And therefore, if the peace be broke in his view, he may 
take the wrong-doers and bring them to a juſtice of peace. H. 

P. C. 1 | 
3805 Fl be in the night, &c. he may impriſon them in the 
| flocks, or other cuſtody for a reaſonable time, till he can bring 
them before a juſtice. 

Or till they find furety. H. 136. Fer Poph. 13. 

So he may make proclamation, that the affrayers depart. 

And if an affrayer flies, he may . him into another county 
or franchiſe. H. G2. | 

If he flies to an houſe, he may break open the houſe to tale 
him. H. 136. | 

Or, if the affray be made in an houſe. H. 1435, 

If an aſſault be upon the conſtable himſelf, he may take him, 
or return the blow. H. 92, 136. 

' 80, upon complaint of a felony committed, he may take up 
any of bad fame, ſuſpected. 17 Ed. 4. 5. H. 92. Vide Im- 

priſonment, (H. 4.) 

He may arteſt him that gives the broke, tho? the party be not 

dead. H. 92. 

80, upon complaint, he may take him that threatens death. 
See Lamb. Con ſt. ſe. 13. at the end. | 
And oo a felony he may break open an houſe to take a man. 

Hl. 93. 
So he may arreſt for . of a felony. H. 136. Brownl. 

198. Poph. 13. 

So he may arreſt night-walkers, who go abroad in the night 
and ſleep in the day. R. 13 H. 7. 10. 4. 

And perſons who frequent houſes of bawdry, or keep _ 

cious company. 1b. 

Or, by the cuſtom of London, he may carry to the counter a 

perſon found with a woman in adultery tor i itis a breach of the 

peace. 1 H. 7. 6. 

So he may detain in the ſtocks him who leaves an infant of two 
months old in a church. R. Mo. 284. Cro. El. 287. Ph. 12. 
Jo, by his office, he may bring before a juſtice of peace, a 

perſon whom he finds drunk, tippling, curſing, Oc. contrary to 

the ſtatute. _ - 

Or ſelling wares, ufing unlawful ſports, or travelling upon a 
bunday contrary to ſtatute. 

But a conſtable cannot impriſon, or put in the ſtocks, without 
bringing the perſon before a juſtice of peace. R. Saw. 98. 

Nor for longer time than tall he can conveniently bring him be- 
ſore a juſtice. H. 92. 

So he cannot impriſon without a warrant, for an hay not 
made in his view, H. 136. *Yide 2 Ld. Raym. 1301.“ 
Nor for an aſſault, or contumelious language to kim. going | 

ppon his _ R. Sav. 98. A 


8 „ HB 7. 


So he cannot takt a recogniſance for the peace. Kit. 48. 6, 
Dalt. 3. * a 
Nor on obligation for ſecurity of the peace. Cont, Ky 
48. 4. 3. | SOT | 


(M. 10.) So a conſtable ſwears, to execute all proceſs or precepts to him 


To execute by the juſtices of peace. Kit. 47. 

ee If a ſtatute gives juriſdiction to juſtices of peace, the c. 
Purſue J J peace, con- 
with out- ftable, tho' not named by the ſtatute, muſt execute all pro- 
cry. Pre- ceſs and warrants of the juſtices thereupon to him directed. 
— pot R. 1 Sal. 381. | : . 

ke itch If the warrant be to him only he may execute it out of the pre- 
and hus cinct of his vill, tho? he need not do it. 1 Sal. 176. 


and cry. Otherwiſe, if a warrant be directed generally, to all conſtables, 


bailiffs, &c. for then the conſtable cannot go out of his precinct. 


1 Sal. 176. *unleſs in London. 2 Ld. Raym. 1299.“ 


So, if a conſtable ſees an affray, and would arreſt the affrayers, 


who fly into another county, he may purſue and take them there, 
13 Ed. 4. 8. b. | | De 5 

After a warrant executed, the conſtable ought to certify what 
he has done ; otherwiſe the defendant cannot be diſcharged. R. 
1 Sal. 381. | 3 | 3 

But he need not return the warrant ; for it may be neceſſary 
for his defence. 1 Sal. 381. . 

If any make reſiſtance witch force, Oc. be is ſworn to make 
outcry, and purſue them till taken. Lamb. Conſt. ſe. 14. 

And if any upon a felony fly, the conſtable may ſeize and ſafe. 

ly keep his goods, for which he muſt anſwer, and therefore 

ought to inventory them. | ISS 

He is alſo ſworn, that he will preſent bloodſheds,. outcries, 


affrays and reſcous within his office. Kit. 47. Dalt. ch. 174. at 


But he is not obliged to make preſentment but of an offence 


within his conuſance, tho? it be proved ta bim by witneſſes, 


1 Vent. 330. 
He is alſo ſworn, that he will endeavour that the . Winton 
for watch, and hue and cry, be obſeryed. Kit. 47. 2 5 
A conſtable is charged to ſee, that the watch be obſerved ac- 
cording to the /. Winton, 13 Ed. 1. 4. Lamb. Conſt. feft. 13. 
And that hue and cry be purſued from town to town, againſt 
felons, according to the f. Winton, 13 Ed. 1. 1. Lamb. Cooft. 
ſecl. 13. for he ought to raiſe the town by night or day, and warn 
the next conſtable. Hl. P. C. go. oF | | 
He ſhall bring ſuſpicious perſons, delivered to him by the 
watch, before a juſtice, Dall. ch. 104. ſet. 3. | re 
If an inhabitant in his turn refuſe to watch, the copſtable may 
put him in the ſocks. N. 3 Leo. 208, Per Wray, Gawdy con. 
Cro. El. 204. 5 8 | 85 


BY © * 


80 he may ** - indided for the refuſal. Comb. 243. 


But the conſtable cannot make a paſſenger to ſerve upon the 


watch, but muſt aver, that he was an inhabitant. R. 3 Leo. 208. 
R. Cro. El. 204. 
Nor an inhabitant of a town at his pleaſure, but in his turn, 
3 Leo. 208. 
So an indictment againſt a woman for not watching is bad, 
unleſs it lays, that ſhe did not procure another to watch for her. 


Comb. 243- | | | ; 


If a conſtable negleAs his duty, he may be indicted. a if (M. 110 : 
2 Penalty for 


neglect. 


he does not execute a warrant, or proceſs to him directed. 


Fal. 78. R. 1 Sal. 381. 5 Mod. 96. Vide ante, (M. 8.) 
(N) Fine in a Leet. 
Gr. 1.) When a Fine may be impoſed. = 


VERY eourt may impoſe a fine for a contempt within view 


of the court: as, all the courts of record in Weſtmiuſter- 
| Hall, 11 Co. 44. 4. 

So the leet may impoſe a fine, purſuant to a bye-law there, for 
barbouring of inmates. Per Hale. Hard. 471. 


So, for an offence with the view of the ſteward. 2 Rol. 3. 4. | 


So the court of admiralty may impoſe a fine for contempt in 
their view, tho' it be not a court of record. 1 Vent. 1. 

So the court of mayor and alderman in London, if an alderman 
refuſes to attend the court. Semb. Pal. 533. 539. 


But, generally, a court, not of record, cannot impoſe a fine: 


as, a county court, hundred, or eee e 11 Co. 43. 6. 


So a court, in equity by Engli/h bill, cannot fine for not an- 


lyering the bill. 

Nor, for not performing a decree. 4 Inſt. 84. 

So eccleſiaſtical courts before the — Ay archdeacon, oc. 
or their commiſſaries ; for they proceed according to the canon, 
or civil law. 11 Co. 44. 4. 4 Inſt. 324. 

Nor the high commiſſion. 4 Inſi. 324, He. 

So a conſtable, tho? he may impriſon upon an affray, cannot 
fine. 11 Co. 44+ 4. 

So the pope never fined or impriſoned, bot proceeded only by 
eccleſiaſtical cenſures. 4 Inſt. 324. 

So, no ordinary or eccleſiaſtical judge in an eccleſiaſtical cauſe, 
unleſs authorized by act of parliament. 1bid.. 
| Tho! the king by letters patent grants a power to fine. Vid. 


So where a court may fine, it may make proclamation, up- 
= pain 4 as, proglamaion for ſilence, upon pain. 1 R4, 219. Proclama- 


6 


- 


tion upon 
ö Or pain. 


a te 
a 


ſevexally. 


1 1 
Or command that an officer ſhall do his duty, upon pain, and 


if he do not, he ſhall loſe his office. 1 Rol. * 15. Per 
"_— 7H. 6. 12. b. | i 


(N. 3. ) Thr what Cauſe, 
A fine ——__ impoſed for any neglect of his duty to the court 


by any officer : as, if an officer in a leet refuſe to do upon com- 


mand, that which belongs to his office. 8 Co. 38, 6. 1 Rol. 218. 
J. 40. 542. J. 12. 
| 1 a bailiff refuſe to make a return of the pannel. I Rol. 219.1, 
15. 542. J. 12. 

If a conſtable, being elected, refuſe the office. R. 8 Co. 38. 


41. 
Or, to make a preſentment. 8 Co. 38. 5. 


So, if a juror refuſe to be ſworn he may be fined. 1 R. 


219. J. 18. 
Or, if he depart without giving his verdict. 8 Co. 38. PE 
Or the inqueſt refuſe to preſent nk, of which they are in- 


| formed: Kit. 41.6. 
Or a man refuſe to be ſworn to give evidence to the grand in 


queſt, in a caſe of high treaſon, 1 Sal. 278. 
Or the jury, being ſworn to preient articles of the leet, refuſe 


to do it, each may be fined for fuch concealment and contempt. 


R. Dy. 211. 6. 
| So, for a contempt in view of the court: as, if a man makes 


_ a diſturbance in court. K. 8 Co. 38. 6. 


If the ſteward deſire him to be uncovered, 1 is ſays, that 


he does not regard what he can do. R. Ray. 6 


If be ſays openly to the ſteward in court, * le; for i i is a 
contempt. R. Mo. 470. Cro. El 581. 


If a man refuſe to be ſworn to give a verdict, or will not give 
a verdict when ſworn. Semb. 1 Leo. 217. | 
But for a thing not in his view, the ſteward cannot fine : as, 

for not doing ſuit. R. Cro. El. 241. 


Nor for words, which do not import a contempt : as, il he 


ſay to the ſteward in the town-hall, that the mayor hag more right 
| here than the fleward himſelf. R. 2 Jon. os. - 


(N. 4.) In what Manner. 
A fine ought to be impoſed upon every offender ſererally 


Dy. 211. 6. 


Tho' many join in the ſame offence, for the offence of one 


is not the offence of the others: as, if the twelve chief pledges * 


refuſe to preſent pro cerio letæ, they cannot be fined together. R, 


- 11 Co. 42.6. 


But where there is an uncertainty, as to the offenders they 
may be ſmed generally together: as, a fine may be impoſed op 


| mY 


LEE 2. | | . 


che whole town, hundred, or county, Oe. As, for the — of 
a murderer. T1. Co. 43. 5. 


80 a fine ought to be reaſonable. 4 L 26 t. „ * 5) 
Bu the ft, 1 W. A. 2 * V. 2. exc e fines ought not fo be 3 
impoſed. 


And therefore, if a fine in a court Jeet be anreatduakle, it 
may be avoided by plea, and judgment of the court; for the 
judges are to determine the reaſonableneſs of the” fine. R. 

11 Co. 44. 

So, if a fine be exceſſive, or without cauſe, it ſhall be diſ- 
charged upon a certiorari to remove it to B. R. 1 Vent. 336. 


So, upon 4 diſtreſs for ſuch a fine, treſpaſs lies. R. 2 Fon, | 
22 | 
55 upon a certiorari, Sc. the cafe of the ſine, the words, ot 
| contempt for which it was impoled, ought to be ſhewn in parti- 

cular. R. 1 Vent. 336. 

If 67. be aſſeſſed for a fine for not preſenting a certum * it 
vuVill be exceſſive. Semb. 14 Co. 44. 

But 4 fine of 40s. for a contempt in court is not exceſſive. 
Ray. 68. 

Nor 51. for * ing to be conſtable. 8 Cv. 38. 

Nor 40“. for refuſing to impannel a jury. Kit. 41. + 

How a fine ſhall be collected and 7 5a} to che king, 2 


u Prerogative, (D. 51, Sa) | 


(0) Amerciament. 
(O. 1.) When i it may be impoſed. In a Leet. 


O for an offence in the leet, not done in tlie ** of 
the ſteward, or in contempt of the court, a man may be 
amerced. 

[When an offence is preſented by the jury, the puniſhment 
is by amerciament, not fine, tho? it be a contempt. Moore v. 
Wicker, M. 11 C. 2. Andr. 47.) *wide 1 Wilſ. 248. et feq. 

As, for not doing ſuit, Cro. El. 241. Mo. 89. Kit. 43. a. 

3 not p vying certum fete, 13 H. 4. 9- | 

For a nuſance done. Kit. 43. 4 

But there ſhall not be an amerciament in the leet fora 8. 
done to the lord himſelf; for he ſhall not be Judge i in his own 
eauſe. 1 Rol. 211. J. 25. 12 HF. 4. 8. 6. 

Nor for non-payment of a rent to him, for which he may dic. 
train. 1 Rel. 211. J. 10. | 

Nor, for a neglect in keeping a tumbrel, or ſtocks; for 
2 lord of the leet * to do it. R. Mo. 573. Cro. El. 


„8. 
Nor, 


1 


703 


\ 


„ 


Nor, ſor leaving his gates open to the nuſance of the inbabi · 


Nor, for digging coney-burrows in the lord's w 
160. | | 5 
Nor, for encroaching upon the waſte, and building a cotta 
there. R. 1 Sand. 135-- ; ; - Pf Hf 

Nor, for any private nuſance, or thing, to the damage of the 
lord or any ether. 1 Sand. 135. —— e 


tants; for it does not appear to the leet. R. 2 ki 


(o. 2.) How affeered. 


— 


By the ſt. M. Ch. 9 H. 3. 14. nullas liber homo amercietur nifi 


ſecundum modum delifti, ſalvo contenements, mercator ſakod nercbhun- 


dizd, villanus ſalvo wainagio, ecclefiaflica perſona ſecundum laicum 


tenementum, c. 


And therefore, ſhall be proportiofied according to, the of · 


fence to the lord, and not the damage to the tenant. F. V. B. 
ve. 1. | 


The arms of 2 ſoldier are his contenement, and the books of 
a ſcholar, fc. 2 Inft. 8. 2M 
Hut the amerciament of a duke ſhall be 10/. of an ear], or 


biſhop 5/. Mid. 


And if he be amerced as a baron, when he does not hold b7 


barony, it may be pleaded in diſcharge. Mad. 367. 


By the ft. M. Ch. 14. miſericordia non ponatur, niſi per ſacra- 


menta proborum & legalium hominum de wicineto. | 
And therefore, when it is fixed by the court, it mult be affeer- 
ed and moderated by others. F. NV. B. 75. G. R. 1 Rol. 542. J. 


20. Hob. 129. R. 3 Lev. 206. 


In a court - baron, by the tenants of the ſame court upon oath. 
F. N. B. 76. D. . 3 . 0 

If it be aſſeſſed without affeerment, the party fhall have a writ 
upon M. Ch, 14. and thereon an alias, plurics, and attachment, 
1bid. | . 


Or, if it be outrageous, a writ de moderatd miſericordid. F. N. B. 
75. A. My. 20. : 


And it onght to be aſſeſſed at a ſum certain. R. 1 Rol. 542. 
4. 20% 2 | ä | 
Or reduced to a certainty by affeerment. 3 Mod. 138. 
And aſſeſſed upon each ſeverally. F. N. B. 75. 6G. _ 
[A general amerciament is good, if it is afterwards reduced 
to a certainty by affeerment. Moore v. Wicker, M. 11 G. 2. 
Andr. 47.) 2 8 | „ 
Or, by cuſtom, it may be a ſum certain, without affeerment. 
Semb, 2 Mod. Ca. 299. = 
But an affeerment by the ſteward is void. 8 Co. 41. 


Or, by four of the Jury. D. Cre. Car, 275. Ot, 


| An artierciament ought to be impoſed with mercy, and there. 
 fof& it is called, miſcricordia. Co. L. 126. 6. 8 Co. 41. F. N. B. 


Merci; 
go, 
$o.1 
And 
$9 th 

Mad. 3 
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Or, by the whole jury; for it ought to be affeered by offices 
choſen by the ſteward, and ſworn for that purpoſe, | 3 Lev. 206. | 
But now it may be affeered by the jury. Semb. Sho. 62. 

| [Amerciament of a freeholder, muſt be affeered by free- 

holders of the manor. Baldwin v. Tudge, H. 28 G. 2. 2 Wilſ. 


5 3 | 
Va ir the jury aſſeſs the amerciament, it is ſufficient, without 
other affeerment. 8 Co. 40. 5. Semb. cont. Fin. 31. 
If an iſſue be, whether 4. and B. were affeerors, it ſhall be 
tried by the record, not by country. Cro. El. 860. 
By the equity of the . W. 1. 3 Ed. 1. 18. the clerk of 
the warrants eſtreats the amerciaments in C. B. and delivers 
them to the clerk of aſſiſe to be affeered by the coroners, and 
they are afterwards re-delivered to the clerk of the warrants, 
who with the juſtices of C. B. delivers the roll to the excheguer. 
So, the amerciament in B. R. or before juſtices of aſſiſe. F. V. 
| i the plaintiff be nonſuited, when a verdi& is ready to be 
delivered, the amerciament ſhall be aſſeſſed by the jury. R. 
8 Co. 39. 6. | | 
5 upon a ſheriff, gaoler, or other miniſter of 
juſtice, ſhall be aſſeſſed by the juſtices of the court, and the entry 
ſhall be, ideo in miſericordid et afferatur per juſt. for it is out of 
U. Ch, or the ff. W. 1. 18. 8 Co. 40. | 


(0. 3.) When upon a Town, County, De. 


So a town, hundred, or county may be amerced for murder 
or manſlaughter committed there. Mad. 374. 377. 

$0, for other miſdemeanors. Mad. 378. EE 

As, for not making hue and cry, Mad. 386. 

Permitting the eſcape of a felon. Mad. 387. Adm. 1 Leo. 107. 
3 Lo. 207%. | be; eo: 

Concealment of homicide. Mad. 389. | 

But if a felony be done in the night time, and the felon eſcape, 
«town in the county ſhall not be amerced for it. {Vide 1 Leo. 107. 
3 Lee. 20.7 1 | . 

So, if a felon give a mortal wound in the day time of which 
the party dies in the night; for till death it is no felony. Semb. 
3 Leo. 207. EN | ES 

But the king's demeſnes were diſcharged of ſo much of the 
merciament as was charged upon them. Mad. 374. 

So, lands in the poſſeſhon of the queen. Id. | 
So, the barons of the exchequer, for themſelves and their tenants. 


375. | 
And eccleſiaſtical perſons, for an eccleſiaftical fee. 7bid. 
> the lands of him who has the king's grant for his diſcharge. 
Ad. 374. 55 g 
| | 80 
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So. an amerciament muſt be reaſonable, otherwiſe the Lord ſhali 
not have an action for it. Semb. Carth. 184. 8 -.. 


— (0. 4.) In actions. 


(o. 4. In all actions real or perſonal, if the writ abates by the act 
When a of God, and not by the default of the party; the demandant, or 
plaintiff or plaintiff, ſhall not be amerced : as if it abate by the death of 
demandant, the demandant or plaintiff. Co. L. 12 88 
defendant, the demandant or plaintiff. Co. L 127. | 3 
or tenant, So, where ſeveral join in a ſuit, which fails for the default“ 
Sc. ſhall- of one only, the others who were not in default ſhall bot be 
not be a- ainerced: as, if one plaintiff be nonſuited, (in a caſe where 
. the nonſuit of one will be the nonſuit of both, ) he who appears 

ſhall not be amerced. 8 Co: 61: 4. 1 Rol. 2t3. I. 49. | 
So in judicial proceſs, if the writ abates, or the plaintiff be 
nonſuited or barred, the plaintiff thall- not be amerced ; becauſe 
the ſuit is founded upon a record. 8 Co. G1. a. 1 Kol. 214.1, 4; 16, 
As, in a guzd juris clamat. | %> 
In a. ſcire facias, Fc. 11 H. 4. 7. a. . | 
So, if the plaintiff diſcontinue be ſhall not be ametced: fot 
it is the act of the court. 8 Co. 61. 4. 1 Rol. 225.1. 1, 
Not, if the court be ouſted of juriſdiction. 8 Co. 61. 3. 
So, if the plaintiff recover upon all the cauſes of action con- 
tained in the declaration, he ſhall not be amerced, tho? he reco- 
ver leſs than-was demanded ; as if the plaintiff declare ad damp- 
num 40l. and recover only 20/. Cro. El. 257. 
If there be trover for 500 load of goods, Sc. and he recovers 
but for 1co load. | | 
So in an action againſt ſeveral, if he recover againſt each for 
part. R. 1 Rol. 217. l. 45. | _ h 
Or, againſt huſband and wife, if the huſband be. acquitted ; 
for he muſt be joined for conformity: 8 Co. 61. 4. 1 Kol. 117. 
J. 40. | $: | * | 
So in an action for words, if it be found for the plaintiff as to 
all the material words, tho? it be againſt him for words not ma- 
terial, R. 1 Rol. 217.1. 12. 9. Dy. 75. 4. 52 
In waſt for cutting down twenty trees, if it be found for the 
plaintiff only for two. Per Kerkley, but the other J. dub. Cre. 
Car. 453. : 
In ejedtment for a manor, and it be found for the plaintiff for 
the manor, but not as to the ſervices. R. 1 Sid. 232. 
So, if the plaintiff join iſſue to part, and demur to the other 


part, and the demurrer be adjudged for him, whereupon he tenant, 
enters a nalle proſequi as to the iſſue: R. i Rol. 217. J. 5. K. be com 
2 Moll. Ca. 198. | ceit. 
So, if the defendant, or tenant in all actions real or perſonal, In al 
which do not charge force or deceit, comes at the firſt day, and 80, i 


renders the thing demanded, he ſhall not be, amerced. R. 5 Co. 1 Rel. 2 
49. b. 8 Co. 61. 5. 1 Kol. 212. l. 20. 27. 51. 5 
80, if he comes at the firlt day, and makes defence by attor- 


ney, and pleads nox,ſum informatus 5 for that is the ſame as to the 
| plaintiff, 


3 
plaintiff, as if he had confeſſed the aQion. | R. 1 Rel. 213. J. 


1 17. 8 1 . 

80 the king, or queen, ſhall never be amerced, 8 Co. 61. 6. 
Nor an infant generally; for the entry ſhall be, /ed nibil de 
 miſericordia 75 infans. Dy. 338. 5. Adm. Cro. Car. 410. R. 
1 Rol. 214. J. 58. e 3 | 
And if 3 be entred againſt an inftr, he ſhall be 
pardoned of courſe, and the entry ſhall be, ide in miſericordia, 
r inſans. 8 Co. 61. 5. 1 Rel. 214. J 41. 

Tho” the infant be a defendant with others in ejectment, treſ- 
pals, (fc. R. 2 Cro. 274. „ | 


Bnt in all actions real or perſonal, if there be a default in the (O. 5.) 
plaintiff, or demandant, he ſhall be fined; or amerced. Men 4. 
And therefore, in all writs of entry, præcipe quod reddat, per- _— _— 
mittat, or faciat, if the writ abates for matter or form, or the ſnall be 
demandant be nonſuited or barred, he ſhall be amerced. 8 Co: amerced. 
60. ö. 5 | | | 
80 in all perſonal actions, which charge with force and deceit, 
and which do not, if the writ abates for matter or form, or the 
plaintiff be nonſuited or barred, he ſhall be amerced pro falſe cla- 
more, 8 Co, 61. 24. 5 . 
So, if he enter a ret#axit, he ſhall only be amerced, tho he 
be in contempt of the court. 8 Co. 60. 242. | | 
So in all actions real or perſonal, if the demandant or plaintiff 
be barred for part of his demand, tho? he tecovers for other part; 
he ſhall be amerced. Dy. 89. a. 8 Co. 61. a. R. Mo. 692. 
R. Cro. El. 609. Vide ante, (O. 4.) 3 | 
Or, if there be ſeveral tenants or defendants, and he be barred 
as to One, or as to part againſt one, tho“ he recovers againſt the 
others. R. 1 Rol. 216. J. 10, 2 Cro. 630. | 
As, in covenant for ſeveral covenants broken, if he recover 
upon one, and be barred as to the reſidue. R. 1 Rol. 216. J. 35. 
In Iſumpſit upon ſeveral promiſes, and he recover only upon 


Or mp f for ſeveral things, if he recover only for ove, and 
be a for the other, tho the 4 umpſit was intire, 1 Rel. 

216.1 40, . | 
In waſt in domibus & gardinis, if he recover only for waſt in 


Gmibus, Crs. Car, 453. 1 Rol. 217. J. 17. 


So in all actions real or perſonal, if the plaintiff recover, the E 
tenant, or defendant, ſhall be amerced, or final; unleſs where tenant, or 
be comes the firſt day in actions which do not charge force or defendant, 

ceit, | | | | 

In all writs of precipe, 8 Co. 60. ö. He ſhall only be amerced, 

— in an aſſiſe for rent, where the diſciſin was only by denial. * 

I Rot. 223. J. 25. . 

In an attaint, where the defendant was only tenant by recoipt. 

-* VO, d. | 8 8 N 


vor. IV. "Bo 8. 
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So im all perſonal actions, which do not charge with 
deceit, the defendant ſhall only be amerced; * opp or 
8 Co. 61. a. R. Cro. El. 107. ß 
In affumpſit. 1 Rol. 223. l. 1 3 | 
— an _ ypon the caſe. 1 Rol. 222. J. 40. 1 5 
ho? it be upon the cuſtom of the realm ; as, apainft a carr; 
hoſtler, Cc. K. 2 Con 236... 5 5 0 ana, 
Tho! it be an action upon the cafe for a deceit. 8 Co. 59. l. 
c co IEEE: | 
In an action upon a ſtatute for non-feaſance : as, upon the J. 
of 2 10 or the /7. 2 Ed. 6. for not ſetting out tithes, Vide toft, 
, So, in an action for ſcandalum magnatum. Semh. 1 Lev. 148. 
So the defendant ſhall be only amerced, if he deny the deed 1 
of another, or if, relictã werificatione, he confeſs the action after 
denial of his own deed. Vide pot, (O. 8.) 


(O0. 7.) In an appeal for felony or mayhem, if the writ abates by the 
there ſhall default of the plaintiff, or he be nonſuited or barred, the plaintiff 8 
be a capia- ſhall be fined, and the entry of the judgment ſhall be by capiatur. 17 
tur. Againſt 8 Co. 60. a. | | | DO 


| wy plain- So, in an attaint, bil. 8 | ( 
my So, in a recaption; unlefs it be brought in a county-court, which upo 
not being a court of record, there can be no- ſine, 8 Co. 60. l. C 
So, where the plaintiff appears to be vexatious: as, if he ſue ſetti1 
in C. B. and alſo in London, or other court, for the ſame cauſe. 80 
8 Co. 60. a. 1 5 7 ES -ment 
So, in treſpaſs, if the verdi& be againſt the plaintiff, 1 Re. fine {| 
225. l. 20, | | Ne nn Dr | Gr, 8, 
8 9 | Ar 
. — So in all actions wi £9 armis, or which charge the defendant wil b 
detendant. With force or deceit, if there be judgment againſt him, he ſhall An 
5 be fined. Dy. 89. 4. 8 Co. 5g. 6. 5 . 
As, in treſpaſs for an aſſault and battery, &c. Co. El. 84. Ind 
1 Rol. 222.1. 26. | | eg | 
In reſcous, tho” it be in the nature of an action upon the caſe. The 
1 Rol. 222. l. 30. Hob. 180. | 10. 15 
In aſſiſe, if the dicifin be found to have been with force. 8 CG . 
© : Sh | N 50 
* In a writ of deceit upon a recovery by default in a real action, Tho? 


if non-ſummons be found, 7bid, 
In an attaint, if the defendant was a party to the firſt record. 
8 Co. 60. a. | | ET 
So in all caſes, where the defendant is fined, the judgment 
ought to be, gued capiatur: as, in an indictment, Qc. R. 1 Rot. 
225. J. 25. Cro. Car. 340. Jon. 407. 
Or, if he be preſent, he ſhall be committed, and then n0 
capiatur is neceſſary ; and if the idea in miſericordia be alſo entred, 
it is ſurpluſage. R. Cro. Car. 340. #2 
| 80, if the defendant deny his own deed, and it be found 
againſt him, he ſhall be fined. Dy. 67. 6. 8 Co. 60.4. Dy. 
245. b. 1 Rol. 219. 1. 46. 224. J. 15. 33 H. 6. 54.6. 2 Sond. ” 
| | | | peas f 


L E k K. 

Or, if he plead a falſe deed made to himſelf. 8 Co, 60. a. 
1 Kol. 20 9. 1. 45. 224. J. 17. 2 Co. 225. : 

\ Otherwiſe, if he plead a falſe deed to another, or deny the 
deed of another. 8 Cv; 60. a. 1 Rel. 224. J. 37. 

Or deny his own deed, or plead a falſe deed to himſelf, if, 
reliad veriſicutione, he confeſſes the action. R. 33 H. 6. 54. 6. 
D. cont. Dy. 67. 8 Co. 60. az Fer a J. acc. Gamwdy cont. 2 
Cro. 64. R. acc. 1 Rol. 224. l. 42. 2 Cro. 420. Dub. per 
Twiſden, ſed Sand. ſemb. acc. 2 Sand, 191. Dub. Ray. 195. 200, 

So, in replevin, if the defendant claims property, and it is 
found againſt him in a proprietate probandg. 8 Co. 6o. 2. 
So in all actions where the defendant is charged for a con- 
- tempt againſt the king's writ: as, in a quare incumbravit, quare 
. b, prohibition, &x. FFF : 

So in all actions upon ſtatutes, where the defendant is not 
ſued for a duty: as, in raviſhment of ward. 8 Co. 60. 3. 
2 Cro, 631. | | DES CD 

In debt upon the ,. of Marlb. 52 H. 3. 1. or the ,. 1 
2 Pb. & M. 12. for carrying a diſtreſs out of the county. N. 
1 Rol. 222. J. 42. 45+ Q. Dy. 177. 6. . 

In debt upon the Fe. againſt uſury. R. 1 Rol. 223. Il 57. 

Otherwiſe, in an action upon a ſtatute for non- feaſance: as, 
upon the ff. of Wint. againſt the hundred. R. 2 Cro. 348. 

Or in debt upon the ,. 2. (or 2 3) Ed. 6. 13. for not 
ſetting out his tithes. 1 Rol. 223. l. 10. R. Sho. 8 t. | 
So now, by the. /. 5 & 6 VW. & M. 12. in treſpaſs, eject- 
ment, aſſault, or falſe impriſonment, no fine or capiatur pro 
fine ſhall be charged, but the plaintiff in ſatisfaction of it ſhall pay 
br. 84. on the judgment, which ſhall be allowed him in coſts. 

And therefore, if a capiatur be now awarded in ſuch a caſe, it 
will be error. R. 5 Mod. 285. . 55 

2 ſince the ſtatute no fine or capiatur is entred in B. R. 
1 Sal. 54 „ 5 . | 

In C. B. the entry is nibil de fine quia remittitur per flatutum. Ibid. 


The plaintiff may be amerced ſeveral times. 1 Rel. 218. J. 0. 9.) 


10. 15. 8 Co. 61. a. 


When ſeve⸗ 


But the defendant ſhall be amerced only once. 8 Co. 61. 4 ral amer- 


R 5 Co. 5 8. 3. 
Tho? he plead ſeveral pleas. 5 Co. 58. 6. | 5 
Or confeſs for part, and plead to iſſue to the other part, which 
8 alſo againſt him. Mid. 5 
Vet, if the defendant pleads ſeveral pleas, and hoth are 
igainſt him, there may be an amerciament againſt him upon one, 
and a capiatur upon the other. R. 1 Rol. 213. 1 13. 
do, in an account upon a judgment guod computet, the defendant 
|| be amerced, and again afterwards, if he be found in arrear 
upon a final judgment againſt him. 1 Rel. 218. J. 10. 
So, if a defendant or tenant confeſs a judgment for part, and 
plead to another part, upon which judgment is afterwards againſt 
tim, there may be a ſeveral amerciament upon each judgment. 


R, 1 Sal. 253. | 
ED. : & 24S :- | For 


ed. 


ciaments 
are allows 


„ - 1 K K r. | 
For TH the 1 are final and independent 1 | Sal. 
5 Med. 65, 67. Skin. 593. * 
So, if there are ſeveral defaults by the ſame Aden, chere 
may be ſeveral amerciaments againſt him, 2 Leo. 4, 185. 


So, if there are ſeveral defendants who py they 


may be * amerced. 5 Co. 58. 3. 
3 (0. 10.) Remedy for an Amerciament. . 
(o. 0. 16) ee in a leet be rad; the lord e+e 


By diſtreis. for it of common right, without pon, Hy R. 2. Cro, 382, 
Whenand 8 Co. 41, Kit. 43. 


how it ſhall A diſtreſs for an amerciament may be in any place wthn the 


752 on, precind of the manor. Semb. Ney 20. 
(0.2.) So it may be upon any goods of the offender. ( 2 Wy e 
Vide Diftreſs Vide Diftreſs, (B. 3.) 
| (A.1, 3. — $0, if an amerciament be upon a vill, the diſtreſs 00 for 
B. 3.) the whole, upon any in the vill, if he was an inhabitant there at 
the time of the amerciament. R. Cro. El. 6g8. 
But a diſtreſs cannot be * ſor an amerciament in 2 place 
out eee eee of 2 he 
Nor can the goods of a anger taken, tho? be 
che land of the offender. Semb. Noy 20. * 8 
So the baihff cannot diſtrain for it ex officio, but he muſt have 
the ſteward's precept. Per Poph. —_ cont. Oro. Bl. 698. 
Mo. 574. R. 3 Mad. 138. 
5 3 he juſtifies in treſpaſs, be muſt ſhew the prey 
K 3 Mad. 138. 
| Otherwiſe, in replewin. Adm. 3 Mad. 138. | 
So, if the defendant juſtifies by diſtrefs for an maten 
upon a vill, he muſt alledge that no one elſe has. paid i it. 
Co. El. 698. A 574. | 


(0. 11.) So debt kes for an amerciament rad. R. 2 Cre. 382, 
By debt. Adam. 2 Co. 582. Kit. 43. 5. Vid. 1 Wil. 248. « ſq 
5 And debt on anierciament may be joined with debt on a mufuatus. 


— Wilſ. 252, 3 
* of a frecholder muſt be proved to de affeered 
by freeholders of the manor, or debt will not lie for it. Bali 


win v. Tudge, H. 28 G. 2. 2 Wilf. 20. 
LEGACY. 
Vide Adminiftration, (C. 3. 5, &c.)—Chaneery, (3 A. 3, &c.) 
(3 65 4 Y. 1, &c.)—Probibition, (G. 179. 
LEGATE. 
Vide Popery, (A. 2.) 


| 2 8 L E G ATE E. 
| Vide Chancery, (3 G. 3, &c. 7.—3 V. 18, 19) 


2 


LEPROSY. 
(A) Leproſy. 
1 are many ſorts of leproſy. F. N B. 234. C. 


68) pow reſtrained. 


I a man, who is a viſible leper, will ade himſelf into a 
church, or the company of his neighbours, to their nuſance, or 
diſturbance, a writ ſhall be directed to the. mayor, bailiff, &c. of 
dhe town to inquire, whether he be a leper, & tunc honeftiori modo, 
quo * @ communicatione hominum amovere, Cc. F. NM. B. 
234 
Nod i if he will not execute the writ, they ſhall have an aliar, 8 
furies, and attachment. F. N. B. 234. F. 

But if he does not appear to be a leper by the viſible putrefaQi- 
on of his fleſh, and the ſmell of his ulcers, he ſhall not be re- 
moved. Semb. F. M. B. 234. G. 

Or, if he be a viſible leper, if he keeps himſelf withia his houſe, 
F. N. B. 2 34 G. 


LETTERS. 


Letters of Attorney. 
Vide Attorney, (C. f. &c. 3. Kc.) 


Letters Patent. 55 
Vide Patent. 


Letter to a Peer. 
Vid Chancery, (D. 2.) 


LEVARI FACIAS. 


Fd Cot C. 10. I Execution, (C. _ | 
* ( 5 05 Proc, ( as 


LEVEL 
Vide Somers. 


— 


IEVITICAI DEGREES, 
Vide Baron and Feme, (B. 4.) 
LEVYING WAR, 
| Vide Fuftices, (K. 4) 
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dhe whole realm. 1 Ch. R. Arg. 60. 


* r. 
(4) What Laws are allowed in England, 


D IVERS laws,are uſed, and allowed within the kingdom of 
England ; which are all part of the laws of the realm. 


YT + 
| The law of the realm is, -/eripta, wel non feripta, © En 
As to che law in writing or ſtatute law, and the laws and | 
uſages of parliament, Viale Parliament, (G. 1, &c.—H. 1, &c.) Jaw 
The law, not in writing, comprehends the common law, ſtrictly hy 
fo called, and the particular laws allowed in peculiar courts in 8 
peculiar caſes. | ; wi 
As to the canon, and civil law allowed in the eccleſiaſtical ater 
courts, in the admiralty, and the court of chivalry, Vide Admiralty 0 
Canon. — Courts, (E. 1, &c.) 394 092758 2s 
The common law, ſtrictly ſo called, regulates the proceedings _ 
in the uſual courts of juſtice, and if it be applied to criminal avs 
caſes is called, the crown law. De qua wide ;Fuftices, and Juſ- 4 #ts 
tices of Peace. —Vide Action, (D. 1.) 4 $4 bs 50 
If it be applied to the affairs of the king, it is termed, he * 
Prærogati ve law. De qua vide Præragalive. C 
If to matters within the foreſt, c. it is termed lex forefte. h 0, 
De qua vide Chaſe. not Foes 2 
If to trade or commerce it is called lex mercatoria. De qua vide ul it 
Merchant, (D.) e | . 
If to cuſtoms of particular places, the name varies 2 8 i 
to the places: as, in /reland, they are termed, the laws of Ireland. or 
/ which wide Treland. _ | 5 (for th 
In Scotland, the lazs of Scotland. Of which wide Scotland. ue iutr 
In Fer/ey, Guernſey, Man, Oc. The Laws of Ferſey, Guernſey, | 
or Man, Ec. Vide Navigation, (F. 2, 3, 4, J.) | 
* the 3 the laws of the plantations. Vide Navigation 
0, NC. 3 | 
As to laus in Wales, Vide Wales. + 
(B)' The Original and Grounds of the > 
N | Common Law. Temp. H 
: ge EOS. | | tapa, it 
HE foundations of the common law are, 1. the law of tel leges 
| OY 519. 
nature or reaſon. 2. the divine law. 3, general cuſtoms. By th 
4. divers principles, or maxims. 5. ſeveral particular cuſtoms. 4 i boy 


D. & St. Dial. 1. ch. 4. at the end. 
And it- was called, the common law, becauſe of the code of 

laws, collected by Edward the Confeſſor out of the laws before uſed 

in the ſeveral provinces during the heptarchy, was common 0 


64% elt de 
lat, lors 
Ourt [+ 


per mem 


L © T. 


(c) TUhat Realms are governed by the 
Ee Laws of England. 
HE common law is the inheritance of all the ſubjects of the 
realm. . 

And therefore in the plantations, or elſewhere, where colonies 
of Engliſi are ſettled, they are to be governed by the law of 
England. Ca. Parl. 31. Vide Navigation, (G. 3.) 

If the king makes a conqueſt of an infidel kingdom, the antient 
Jaws are abrogated ex inſtanti, and it ought to be governed by ſuch 
laws as the king 2 7 Co. 17. 6. Calvin. Ca. Parl. 31. 

So, if the laws of England are once eſtabliſhed in another realm, 
which the king obtains by conqueſt, they cannot afterwards be 
altered, except by parliament. 7 Co. 17. 6. Calvin. | 
So, if a foreign territory, not inhabited, be obtained by the 
crown of England, all laws in England bind there. R. Sal. 411. 

But if a conqueſl be made of a Chriſtian kingdom, the antient 
laws remain there, till they are altered. 7 Co. 17. b. Calvin. R. 
4 Mod. 225. 5 | 0 5 

So, if a Chriſtian kingdom deſcend to the king, the ancient 
laws cannot be altered, but by parliament. 7 Co. 17. 5. 
Calvin, by 3 N 

So, if an infide] kingdom be gained by conqueſt, tho? the 
laws there are aboliſhed, yet the laws of England are not of force, 
till it be ſo declared. R. Sal. 411. | | 

And till the laws of England are declared to be of force there, 
fuch infidel kingdom, gained by conqueſt, ſhall be governed b 
their ancient laws, which are not contrary to the law of God, 
(for thoſe do not ſeem to be abſolutely aboliſhed till other laws 
are introduced,) or by the rules of natural equity. Sal. 412, 


- 
« 


(D) Profeſſors of the Law. 
1 85 (D. 1.) Apprentices. 


HE profeſſors of the law, till 2 H. 3. were uſually of the 
clergy. Dug. O. F. 21. or rather. till the year 1164. 
Temp. H. 2. when by the canon in ſinodo Turoenſi ſub Alex. 3. 
2aþ6, it was ordered, quod poſt votum religionis nullus ad phyſicam 
del leges mundanas legendas permittatur exire, Seld. Difſ. ad Fl, 
519, +, | 
By the ft. W. 1. 29. fl ul ſerjeant, counter, ou auter face ul maner 
& diſceit, ou de col. uſion en Ia court le roy, ou conſent de faire la, en 
G/ceit de la court, pur engin? le court, ou la partie, et de ceo ſoit al- 
tant, lors puis eit la priſonment dun an et un jour, et ne ſoit oye en la 
Ourt le roy a counter pur nulluy, Ft fe ſoit auter que counter, 
fer meſme le manner eit la priſon dum an et dun jour a m 
| | 7 


= -. n 
I meins. Bt fi le treſpaſs demands greinder paine ſoit @ ule 1; 


tray. | | | RR 

And this extends to a ſerjeant, and alſo to an apprentice 
the law, 11 Ed. 4. 3. 2 . 214. Prentice of 
And if an apprentice refuſe to be counſel for any, when 


II Ed. . 3. 
(D. 2.) Serjeants of the Law. 


(D. 2.) Phe ſerjeants of the Jaw are commanded by the king's writ to 
How creat- take this ſtate and degree; for by the chief juſtice of C. g. by 
r the aſſent of all the e, the names of the maſt worthy in the 
ſtudy of the law are preſented to the chancellor, who by the 
king's writ aſſigns a day to them to take flatum & gradum ſerdi- 
entis ad legem ſub pena, Cc. Fort. c. 50. 1 5 
If they go it not at the day of the return of the writ, they ſhall 
be at the king's mercy. 2 Rol, 167. l. 1io0. 8 
And gx rigore, they cannot take it afterwards, 2 Rol. 16). 
. b c 
If their creation be void, as in the time of the uſurpation, they 
may be required de novo, to take the ſame ſtate and degree, 


1 Sid. 3. gp | 
If the writ be retyrnable immediate, whereupon the ſerjeant 
appears before the chancellor in the vacation, and is ſworn, it 
is not legal. R. Cro, Car. 2 Fon. 63. = 
Aſter the writs of the ſerjeants, they appear before the juſtices 
of one of the benches, and make their counts, &. and bein 
robed with coifs, Oc. go ro Weſtminſter attended by the wert 
warden, benches, and others of their reſpeAiye ſacieties, and 
there make counts, c. de novo, and afterwards return to ſer- 
jeants· inn, and make a feaſt there. Cro. Car. 4. Jon. 63. 
The ſerjeants haye precedence according to their antienty in 
admittance. ; 
If a man ereated a ferjeant was before ſpeaker of the houſe of 
commons, he ſhall take place according to his admittance, and 
ſhall not have precedence of the other ſerjeants. R. per Poph. and 
the greater part of the Judges and barons, the loxd keeper, four judges 
and tayelvye privy councillors cont. 2 Cro. 2. | 


D. z.) A ſerjeant of the law has privilege for himſelf and his clerks, 
* * that they ſhall not be ſued but in the courts of We/tminfler-hall. 
— And therefore, if they are ſued in the Marfha{jea, Ic. an in- 
them. hibition ſhall go out of C. B. to ſurceaſe. R. Cro. Car. 84. 

0 But the privilege does not extend to a court in WeſIminfter-bal!; 

F. 7 2 he way be ſued in E. R. for he may pradtiſe there 
. 2 Je. 129. 5 i RS ; | 
[A ſerjeant ſued in B. R. may plead his privilege, thit 
he ought zo be ſued in C. B.; but if be bas long retire 


Vide. 


from 


L E Y, 
| from the ber it ſhalll not be allowed. Serjeant Mend's cap 2 V. 


mo the privilege does not extend to a prohibition. Dub, 1 Sid. 6 65. 

80 a ſerjeant ſhall have privilege to ſue by attachment of priri- 
lege, and not by writ. 

Tbo he ſues as heir. Per Englefd. Fitz, cont. Dy. 24, a. 

But he FO be ſued by original writ, and not by bill. Semb, 
11 Ed. 4 5 

And * he be ſued by bill, he may plead his privilege. 11 Ed, 


2. 6. 
+ [A ſerjeant cannot prerent the venue being changed, unleſs he 


ſues by writ of privilege. Barnes 484, ] 


So a ſerjeant at law ſhall ſerve upon a jury, for neceſſity, where 
2 peer is party to the action, and there is no other kpight who has 
a freehold in the county. 2 Mod. 182 | 

If he does not ſerve as counſel when aſſigned by the court, he 
may be excluded from the bar. 11 Ed. 4. 3. | 

Tho! aſſigned by the Ch. juſtice of B. R. 16:4. 

But a ſerjeant may be diſcharged by the king J writ, of his 


title and degree. Dudg. 140. 


$0 the acceptance of the office of a judge, mii of the 
great ſeal, We. diſcharges him from the office of king's ſerjeant. R. 
3 Lov. 351. 

But the office of a judge, or baron, daes not dilckarge him from 
the degree of a ſerjeant. 3 Lev. 351. 


Nor the office of commiſſioner of the great teal. R. 3 dove 


351. : 
Nar a patent to be a peer of the realm. 


At of Law, | 
Vide Condition, (L. 13.) 


Authority of Law. 
Vide Fnpriſomment, (H. 4, 4c. 


Enatting of Laws, 
Vide Parliament, (G. 10, &c.— R. 3, &c. )—Proregative, (D. 1 .) 


_LEY-GAGER, 
Vide Wager of Law. 
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(A) Libel ; ; chat thall be. 


U 
— 


A LIBEIL Clibellur . amoſus ) i is a contumely, or r proach, 
m 


publiſhed to the defamation of the e of & 08- 
rue, or of a private perfor | 5 
And. 


* 
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[+ Vide Sal. an ignominious manner, or any ignominious ſign to the reproach 


418. | 


+ {Theſe 


ſeem not to 


be libels.] - 


calumny, in a church. Sav. 49. 


ment. 5 Co. 125. a | 


L ITS 1 1. 


And it may be in writing. 5.Co. 125. B. Vide infra, | 

*But it is not a breach of the peace, and therefore a member 

of parliament writing a ſeditious libel, is intitled to his privilege 
from being arreſted for the ſame. 2 Wil. 159%  _ 

As, if a man publiſhes a rhyme, epigram, or other writing 
made to the defamation of another, Wc. 5 Co. 125. 3. 

Writes a letter, and ſends it to another, R. 12 Co. 35. Vid 


37 ĩ 4 N 
Or it may be without writing; + as, if he makes a picture in 


of another. 5 Co. 125. 5. 5 
If he makes the ſign of a gallows, &c. upon the door of any one. 
bid. N 2 264 = x 
-- {IF-a mayor ſend a licence to keep a publick-houſe, to a peer. 
Mayor of Northampton's caſe, P 7 G. Sir. 422.) ] 


(A. 1.) In Defamation of the Government. 


So, if he makes the king's arms, with a text that infinuates 
If he writes, preachers run to the queen as tho they were to be 
directed by her to tarry for reformation. R. Sal. 49. 
*If A. publiſh an advertiſement that money had been collected 
at a meeting for the relief of the widows, Ec. of thoſe who, pre. 
ferring death to ſlavery, were for that reaſon only inhumanly murdered 


by the king's troops, Cowp. 673.* 
(A. 2.) Of a Magiſtrate. 4 
So alibel againſt a magiſtrate tends to the ſcandal of the govem- | 


It will be a libel, if A. delivers a writing to a parſon to be pub- 
liſhed in a church, which ſays, hewvail the ſodomy and wickedneſs in 
this city evhich go unpuniſhed by the magiſtrate, tho” it does not 
ſay, that the magiſtrates knew it. R. 1 Sid. 219. . 

If one writes to a privy councillor, that the chief juſtice, &c. 
evill do nothing by the command of the king. 3 Inſt. 174. | 

So a libel on one who was formerly a judge, which charges 
him with perjury, &c. in his office, when he was a judge. K. 
Cro. Car. 175. 1 Sid. 271. | | | 

*An order made by a corporation and entered in their books, 
ſtating that 4. B. (againſt whom a jury had found a verdict with 
large damages in an action for a malicious proſecution for perjury, | 

which verdi& had been confirmed in C. B.) was actuated by 
motives of public juſtice in preferring the indictment, is a libel 
reflecting on the adminiſtration of public juſtice, 2 Term Rep. 
1 8 8 6 
So words of a juſtice of peace, which affect him in his office, 

are indictable, tho? they are not actionable: as, 4. it 4 be. 
headed fellow, dith not under ſtanci law, and hath not done B. juſ- 
tice. KR. 3 Med, 139. Comb, 65. Vide poft, (C. 1. 8 
8 8 : ; 0 


o 


I. 13 KE L. 


80 tho” he might have an action ſor the ſame words. R. 
Carth. 15. T 
80, words, of a judge, which reflect upon him. " Sid. 271. 


Co. Car. 501 5 
(A. 3. Of a Privat Perſon.” 


80 2 libel againſt a Pon. perſon 3 ſevere puniſhment z 
for it incites the whole family to revenge, and by conſequence 
tends to quarrels, and the breach of the peace. 5 Co. 125. a. R. 
J. 1 Sid. 270. 1 Lev. 139. 

As, if one writes to a woman to whom B. is ſuitor, that B. has 
the pox, and is not worth a groat. R. 1 Sid. 211, 
Io his debtor, hat if he had honefly, civility, or humanity, he 
 evould not deal ſo, but wwculd go to hell and be damned, for cheating. 


R. Ray. 201, 


[If one publiſh an advertiſement of a tradeſman, that tho? he | 


retends ſo and ſo, yet all gentlemen ſhould be cautious, for he 
dares not engage with any artiſt in town; it is a libel, and acti- 
onable. Herman v. Delany, P. 4 G. 2. Str. 898.] 
o print of any perſon that he is a ſwindler is a libel and 


actionable. 1 Term Rep. 748.“ 


[Any thing that tends to make a man ridieulvas, or to hinder 


men from aſſociating with him, is a libel; as that he ſtinks of 
brimſtone, and is an old ftinking, old not , old itchy, old toad. Vil- 
lers v. Monſiey, P. 9 G. 3. 2 Wilſ. 403. Rex v. Benfield, F. 
33 6. 2. 2 B. M. 980.] 

So it will be a libel, tho? wrote in French or other foreign lan- 
guage, 3 Inft. 174. 

If it be a tranſlation of a declaration in prohibition, Gr. diſtri- 
buted with intent to diſparage. 2 Mod. 119. 

If he publiſhes in writing, tho” in words not actionable. Fg. 


121. 253. 


Tho' it be true; for i it tends to private quarrels and N 


R. 5 Co. 125. 6, 

Tho? the perſon againſt whom be of ill fame. 5 Co. 12 5. 2 

Tho the magiſtrate or private perſon, upon whom the libel is 
made, was then dead. K. 5 Co. 125. a. 

So making a libel is puniſhable, tho? it be not publiſhed. R. 
5 Mod. 167. 


And he who procures another to make a libel, will be a con- 


niyer. R. Mo, $13. 
If A. dictates to B. who writes a libel, both are makers, R. 
5 Mod. 167. : 
So he who approves it, when wrote, {bid, 


(B) Publication. 
(B. 1.) What ſhall be. 


A. LIBEL may! be * by * lngings or delivery. 


0. 125. 6 
Ay 
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, 1 1 


FR if a libel be maliciouſly repeated id the preſence of * 
Co. 125. 6. 
5 As, if after hearing or reading, he reads i it. R. 9 Co, * 39: b, 


| Mo. 813. 


Oc, relates the effect of it. 12 Co. 35. Mo. 813. 

Or, ſpeaks it by way of queſtion, did not you hear that A. 4 
fo, Tic? R. 2 Co. 134. 

So, if a libel be maliciouſly ſung. in the profegce.of others, 
5 Co. 125. 6. 

So, it he ſends a ſervant for a paper who miſtakes, and then 
he ferches a paper which is read, and is g libel, he will be the 


| publiſher. Semb. 5 Mod. 167. 


So, if a libel, or a copy be Slat, to another. 5 Co, 125, 


3. Me. 813. 


Or the copy of a letter, written by himſelf to the ſcandal of 
another, be diſperſed. R. 12 Co. 35. 

So, if any letter that contains a libel is ſexs ould to another, 
12 Co, 3 

Or 25 to the party himſelf, againſt whom it is made, R. 12 
Co, 35. R. Hob. 62. 215. Poph. 1 139. 

If he lends the libel to another to be copied. R. Me. 813. 

So he who procures the — as well as he who publiſhes, | 


is a publiſher. bid. 


As, ifthe ſervant of A. who bas a ſhop for the ſale of pamph- 
lets, ſells a libel in the ſhop for the benefit of A. tho A. was not 


privy to the contents, or ſale. R. Fg. 47. 


So, if a man writes a copy of a libel, it will be evidence of 3 
publication. Sal. 418. | 

Or, if he has in his cuſtody a libel publickly known. Pbid. 

But the having a copy of a libel not oubliſhed, i in his cultody; | 
is not evidence of a publication. bid, 

The publication muſt be ſtated in the declaration, but it may 


be collected from the whole of it; and . no techaical form 
of words. 82 Rep. 1037.“ 


(B. 2 ) What not. 


But if a man gude a libel ans burns i it, or 1 it to a ma- 
giſtrate, when it concerns a private perſon, it will not be a pub- 
lication. R. 5 Co. 125. 6. 

So, if it concerns a magiſtrate, he ought to deliver it to the 
magiſtrate, to have inquiry made for the author. Ibid. 

And if he did not, he might have been puniſhed 1 in the ſtar 
chamber. 
| But, tho' he does not, but keeps it to himſelf without any 
publication, he is not now puniſhable for the libel. Per ar, 
1 Ven. 

So it Sl 60 not be a publication of a libel, if he takes a copy of | 
it, if he never publiſhes the copy. Semb. cont, Sal. 418. 

If he reads, or hears a libel read, not knowing 2 it was 2 


Abel. R. 9 Co. 59. 6. Mo. 813, ; BER: 5 Tuo“ 


o 


1 85 


Tho! he laughs upon hearing it, 9 Co. 59. Moe. $13. | 
Tho' he takes a copy, or reads it by command of his father, 
or maſter. R. Mo. 813. 


| So, if a man delivers by miſtake a paper out of his ady, it it 


is got a PR cho it be a libel. R. 5 Mad. 167. 


(c) Libeller. 
(e. 1.) Who is not. 


— 


trive it, nor procure the compoſition or conttivance of it. 


ur man bann tis « hel, if he does not con- 
Þ 59. C. Lamb. 


= does not pu bliſh it, knowing that it was a — 9 C. 


9. 5. 

115 defendant has owned himſelf author of a book, errors of the 
preſe and ſome ſmall variations excepted, it is ſufficient to intitle the 
proſecutor to have the book read, and the defendant ſhall be put 
to ſhew that the variations were material. Rex v. Hall, H. 7 G. 
Str, 416.] 


So words to the diminution of a magiſtrate, do not make a li- 


bel, if they do not impeach him in his office: and therefore, a u paar, 


ing. Yide 


Si Ty 


man is not indictable, if he ſays, juſtices of peace have nothing to 
do with the exciſe. I Vent. 10. Vide ante, (A. 2.) 


Or, the juſtices of peace don't underfland the laws of exciſe, and 418 


nany parliament- men din t underſtand them, if they read them, tho 
theyare cauſes for binding to good behaviour. R. 1 Vent. 16, 


So it will not be a libel if aman charges another with a crime 
ma courſe of juſtice : as by an appeal for _— Ne rape, 
or other felony. 2 1[n/t. 228. 

Or, by indictment for ſuch crime. E 
| Tho' the charge be falſe. 2 Inf. 28. 

30, if he writes a falſity of another for the inſtruction of his 
«vunſe], attorney, Ec. in a courſe of jultice. bid. 

Or ſpeaks i it in evidence to a jury. 16d. 


Or uſes ſuch words in any manner, in a courſe of juſtice. Ibid. 
Or, ſays upon examination, that his bill, Cc. is true. R. 


2 And. 28, Mo. jos, 6. by 
It is no libel to affign on the books of a quaker's weating their 
reaſons for expelling a member. 1 Bl. Rep. 386.% 

But if a man charge another with felony or other crime, in the 


cancer y, tar. chamber, Oc. or other court that has not juriſdicti- 


On _ fuch offence, it will be a libel ; for itis not in the courſe of 

juſtieey 2 Ts 228. 2 And. 28. Mo. 143. 

Tho' the bill was exhibited by a ſollicitor in his name, 241 in 
dis 5 dſence, ifhe does not diſclaim i it, when he has notice of it, 


Semb, Poph. 152, 3. 


| Zo, if he charges with a crime, of which the court has conu- 


ace, if it be ex merd malitid, without colour, and not with in- 
| tent 


1 


# 


e. 
If done in 
a courſe of 
juſtice. 
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tent to proceed againſt the defendant. K. 12 Cv. 163. but it 
was agreed, that this was not puniſhable by law, but o 0 by fas 
and coſts in the far-chamber. Mo. 820. © © 


So, if a paper againſt a petition to parliament be publiſhed 
containing foreign aſperſions and ſlanders. R. Hard, 470, 


(C. 3.) How puniſhed, 


By the common law, every libeller ſhall be indicted, and if 
thereupon convicted ſhall be fined and impriſoned according to 


the nature of the offence. 5 Co. 125. 3 Inft. 174. Cre. Car. 


R 6 „ 
0n the trial of an indictment for a libel, the only queſtions 


for the conſideration of the jury, are the fact of publiſhing, and 


the truth of the innuendos. Whether the matter be or be not 2 
libel is a queſtion. of law for the conſideration of the court. 
3 Term Rep. 428.* LE ae Bay PP 
Or may be put in the pillory, 5 Co. 125. 6. Dies 
So he might have been puniſhed by bill, or ore tenus upon con- 
feſſion in the „ar- chamber. 5 Co. 125. - 2 | 
[A libeller may be fined, and bound to his good behayiour on 
his confeſſion in court. Rex v. Middleton, ꝙ GE. Fort. 201.] 
So now an information may be exhibited againſt a libeller. 


[Tf the libel be true, the court will not grant an information, 
Rex v. Biclerton, H. 8 G. Str. 498.] | | 


Co 


And it is a general rule, that in order to obtain an information 
for a private libel, charging a ſpecific offence, the party libelled 
muſt deny the charge upon oath, Doug. 284. (271. )“ 


»Unleſs where the party libelled is abroad at a great diſtance, 


or the ſubject of the charge is general imputation, or an accula- 


tion of criminal language held in parliament. Doug. 387. (372.)* 


And in ſuch information, the proſecutor may give in Latin 
the ſenſe and import of the libel ; and in ſuch caſe it is ſufficient, 
if the ſubſtance of the libel be recited, tho' not the words. 
Sal. 661. | Inn Eg ig 41 2, 

Or the proſecutor may recite the words of the libel ; as, if he 
ſay, que ſequitur in his Anglicanis verbis: and then a variance in 


any word defeats the proſecution. R. Sal. 661. 


Or, if he ſay, cujus tenor ſequitur. Sal. 661. 417. # 
Or, que continet inter alia juxta tenorum ſequentem 5 for he need 


. not ſer forth the whole paper, and if that, which is omitted, vary 
* the ſenſe of the other part, the defendant ſhall be found no! gully. 


R. Sal. 417. Exc | 

Or, juxta tenorem & ad gſſectum ſequentem, tho? ad gſedum by 
itſelf would have been bad. Bid. v7 

But the charge muſt be certain: and therefore, ſergpht au 


feribi cauſavit, is bad. 2 Mod. Ca. 329. 


All circumſtances neceſſary to conſtitute the crime muſt be ſet 


out. Coup. 683.* | | 
*Where the writing is ſo clear-as to amount of itſelf to a libel, 


all foreign circumſtances introduced on the record are unnecei- 
fary. Id. ibid. | 


| But 


encernj 


2 Int. 2 


LI d 119 
e gut where it does not in itſelf contain the crime without ex- 
trinfic aid, ſuch extrinſic matter muſt be put upon the record by 
avermentss 1d.-084.* . 16 TS. 

On an information for writing and publiſhing a libel “ of 
and concerning” the king's government and the employment of 
his troops (ſetting forth the libel verbatim) „of and concerning?” 
are a ſufficient introduction of the matter contained in the libel, 
and 2 ſufficient averment that it was written © of and concern- + 

ing” the king's government and the employment of his troops. 

Coup. 682.* 3 | . . 
So, if a libel be to the defamation of another, an action upon 
the caſe lies, as well as an indictment. R. Sin. 123, 4. 

[In an action for a libel, it muſt be laid to be of and concern- 
ing the plaintiff” Lofield v. Bancroft, P. 5 G. 2. Str. 934.] 

*If the charge in a libel be general, as that the perſon libelled 
is a ſwindler; to an action for ſuch a libel,” the defendant, if he 
meant to juſtify muſt ſtate the particular inſtances of fraud: a 
juſtification generally in the words of the libel are not ſufficient. 
1 Term Rep. 748.“ 5 Eng 


So, by the ff. W. 1. 34. none ſhall be ſo hardy as to tell or GA 
publiſh falſe news, whereby diſcord or ſlander may ariſe between \}, re 
the king and his people, or the great men of his realm: and he within the 
who does ſo, ſhall be detained in priſon till he find in court him. . 1. and 
from whom the ſpeech moved. he 2 N. 2. 5 


So, by the ff. 2 K. 2. 5. none ſhall be ſo hardy to deviſe, Ale — 
ſpeak, or tell any falſe news, lies, &c. of prelates, lords, Ec. um in Adi- 
whereby diſcord or ſlander may ariſe within the realm, (viz. be- on upon the 
tween lords, or the lords and commons) on the pain inflicted . fer De- 
by the ſaid /. W. 1. 34. And this is conſirmed by the 1. (f. 2, Ke. 
12 K. 2. 11. . 8 | 

And by the preamble of the /. 2 R. 2. 5. it is recited, that 
deviſors were of falſe news and horrible lies of prelates, dukes, 

_ earſs, barons and other nobles, and of the chancellor, treaſurer, 
privy ſeal, ſteward, juſtices of one bench or other, and of other 
great officers, c. i „ 
| Before thoſe ſtatutes, falſe rumours produced great miſchiefs - 
to the peace of the kingdom. 2 Inſt. 226. | | 

And for prevention of them, remedy was provided by thoſe 

ſtarures, where any falſe news or rumours are invented or con- 
tved, 2 . 257 | | 
So, againſt them who do not contrive, but diſperſe and relate 


ſuch falſe news. bid, | 5 

Tho” they name their author for the relation. R. 12 Co. 134. 

Within the 2. V. 1. 34. are all contrivers or diſperſers of 
falſe rumours of the king himſelf. 2 In. 228. | 

And by the ft. 2 R. 2. (tho' that does not extend to the king) 
33 well as by the f. I, 1. Contrivers or relators of falſe news 
concerning the great men or officers of the realm ſhall be puniſhed. 
2 Infl. 227. 12 Co. 133. | | 8 
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So any rumours are within the ſtatute, whereby diſcord and 


flander may ariſe between the king and his nobles, or between 


the king and his people. 2 Inſt. 227. 12 Co 133, 
For falſe news of any great man, named by the /. 2 R. 2. 5. 


an action for ſcandalum magnatum lies. Vide Attionuton the 
for Defamation, (B. 1, &c.) Ton the Caſe 


So the party might have proceeded againſt him who ſpoke ſcan. 
dalous words againſt any ſuch great man by bill in the far-chan- 


ber, whereupon he ſhould be fined and impriſoned, or have cor. 


poral puniſhment. R. 12 Co. 134. 
Or the attorney-general might have proceeded in the flar-cham- 


ber by bill, or ore tenus upon confeſſion. R. 12 Co. 134. 


So the commiſſion to juſtices of oyer and terntiner, Ec. gives 
authority to inquire de illieitit verborum propalationibus, 12 Co. 134, 


2 1 4 228. - 
, there may be a ſpecial tommiſſion for it. 2 Infl. 229, 
And therefore a contriver and reporter of falſe news, c. may 
be puniſhed by indictment. a | 


A contriver or inventor, being convicted upon an indiament, 


has no expreſs puniſhment againſt him by ſtatute, but ſhall be 
left to the puniſhment due by the common law, vi. fine and im- 
priſonment. 2 Inft. 228. | | | 

So a relator ſhall be puniſhed by fine and impriſonment ; for 
the ſtatute ſays, that he ſhall be taken and detained, which im- 
plies that he ſhall be alſo fined. Ibid. 

And this by the expreſs words of the ff. 12 R. 2. 11. which 
enacts, that if any impriſoned, c. cannot find him, from whom 
the __ moved, he ſhall be puniſhed by the advice of the 
council, | | 

So, by the ff. W. 1. and 2 R. 2. 5. a man convicted for ſpread- 


ing falſe rumours, c. may be impriſoned till he finds his author. 


But where the indictment is general, for ſpeaking of ſcanda- 
lous words, without reference to any author, the judgment ſhall 


not be, that he be impriſoned till he produce his author, tho” he 


heard the words before his ſpeaking them. R. 12 Co. 134. 
LIBERATE 
Vide Statute-flaple, (D. 6.) 


LIBERTATE PROBANDA. 
| Vide Villenage, (C. 3.) 
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What charges bind the er. LG 
Vide Chancery, (3 V. 7, &c.Y 5 
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(E. 9, 10.—F. 3, G- Chancery, (3 V. 1. 
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Who not. 
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A record coram non judice. 2 
Where the truth appears by the ſome record. 
Where the thing is conſiſtent with thc record. 
Where the allegation is uncertain. 
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80 an eſloppel may be avoided, where an act in pair, 


is done by him, who had not power to. do it. 


| If an intereſt paſſes, tho not pro tanto. is 
| If there be an eſtoppel againſt an TR - 

If the truth be found by verdict. - 
When an eſtoppel determines. 5 


Eſtray, 
Vide Waife, (F.) 


Eftreat. 


Vide Prergatioe, (O. $7. 59. 


Vide Maß, (B. 2.) 
Eveſgue. 
| Vide Certificate, (A. 1, &c,)—Ecclefiaflical Perſons, 


(C. 2.)—£#ſeliſe, (H. 11. 13.) —Treland, (E.) 
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record, - 
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A verdict, nonſuit, c. 

When it ſhall be allowed. 

What ſhall be-ſufficient proof. 
A charter or deed, under ſeal. 

When allowed without mm 
When proof is neceſſary. 

Then, the deed itſellf. 
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A decree, ſentence, Fc. 


A bill. 
An anſwer. 
Vide Chancery, (T. 6.) 
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Feme Sole Merchant. Vide Dares and Feme, (A. 2) 
— London, : © & ET | 
LFeofiment. 
A feoffment : 25 _ - as 172 
Of what effect it ſhall be. 4 1. 193 f 
Who may make a fcolfment; or take 1 | 1 1 
vide in Capacity. | 
Of what things. oe, - A.2. 172 l 
By what words. — © MES + > 
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By inquiſition, 
By inditment. _ 
What ſhall be a good one. 
Vide Indiftment, (G. 1, &.) 
When reſtitution ſhall be made. 
How made. A 
When not. | 
Suppreſſion of riots ; 
What ſhall be a riot. 
What a rout. ; 
What an unlawful aſſembly. 
What not. | — 
How ſuppreſſed; 
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How it ſhall be made. | 
How executed. = 
A recognizance for the = ; 
How taken. : 
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Livery-man. — - F, 26. 265 
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Guardian by election; — 
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As to guardian by cyſtom of 1 a manor, for à copy- 
holder, vide Copybold, (K. 5. ) 
Orphans. 
What eſtates belong to an orphan, 
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Marriage. 
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Ejectment of ward. 
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To what eſtates annexed. - 

What rights, or titles, are barred by warranty. 
What got. — f 
What warranties are bars; - 
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 Sarniſhment. 
Vide Abatement, (1. 30. )—Attacbmert. uur, (2 X. 
8, &c.) 
EOS | Garranty, 


Warranty; by 3 words it ſhall be. 5 
What words make a covenant expreſs, or in ke, Fo 


vide Covenant, (A. 1, &c.) 


Who are bound by warranty. $ | 5 


To whom a warranty extends. - 
When a covenan binds, or extends to heirs or aſ- 
ſigns, vile Covenant, (B. I, &c,—C. 1, &c.) 

By what conveyance created, 


Lineal warranty ; what ſhall be. 
Collateral; what ſhall be. 
Collateral in part, and lineal in part. 
When lineal warranty ſhall be a bar. 
When collateral warranty ſhall be a bar. 
What warranties are no bar; 

Warranty, which commences by diſſeiſin. 
If the warranty does not deſcend upon him, who 

claims the land. - - 
If the warranty be defeated ; 

By defeat of the eſtate, to which, Kc. 

By determination of the eſtate. 
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When a warranty is not defeated. A 
How a man ſhall take ee of a warranty; = 
By warrantia charte. - 


By woucher. ph. 
By rebutter. 8 
Gavelkind. 
Gavelkind, what ſhall be ; deſcent of, and cuſtoms be- 
long to it, &c. | 2 


Vide Burrough Engliſs. 
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Vice Dignity, (B. 9.) 
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Vide Diſmes, (B. 2.) 


Gold, and Silver Wines. , 
Vide Grant, (G. 3. — MVaiſe, (H. 1.) 
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Vile Admiralty, (E. 9.)—Biens per totum. Chancery, 
* W. be (A. 1.— B. 4.) 


Vid: Proceſs, (D. 4.) 


Grand Serjeanty, 
Vide Homage, (F.) 


Grant. 
As to che * in 4 grant, vide in Fait, *. 3. 


As to the * vide in Fait, (E. 9. A 
As to an exception, or indorſement, vide in Fait, (E. 2. 
5, &c.) 
As to the expoſition of the covenants, or words of a. 
grant, vide in Covenant, (D. 1, 2. — Deviſe, (N. 1, 
&c. Paroli, (A. 18, &c.) 


Who may be a grantor, - - A.I. 307 
By what name. A. 2. 308 
When the grant ſhall be * A. 3. 308 

Vid E. 14. | | | 

Who may 3 - | - B. 1 308 
Vide Capacity, (A. I, 2.—B. 1, &c.) ; 
When a grantee is not neceſſary. W 309 

What things may be granted; | 
A preſent eſtate or intereſt in lands, ſranchiſcs, .. C. 309 

Vide Aſſignment, (A.) 
What cannot be granted; 
A choſe en action, right, poſſibility, c. — 310 

Vide Aſſignment, (C. 1, 2, 3. * 

By what names things ſhall paſs in grants ; ; — = 310 
What paſſes by a 28 of an hereditament ; | - E. I. 310 
Tenement. - - 1 310 
Land. | . Þ 311 

By the grant of a ſeigniory, or general words. E. 4 311 
By what words the ſoil paſſes. - © £ 312 
„ 313 


What paſſes by the grant of a meſſuape 1 
g 7 


70 


146 


THE 


By the grant of a curtilage. 
By a grant of pannage. 
By a grant cum pertinentiit. 
What paſſes as parcel, Cc. 
What as incident. 03 
The extent of a grant. 
When confined to the teme, fe. of . an one, 
When 2 grant ſhall be void; 
If it be uncertain. - 
Vide ante, (A. 3.)-—poft, (6. 6. &e.) 
A grantor cannot defeat his own grant. 
Grant by the king; - | 
What things he may grant. 
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How a grant by the king ſhall be made, by writ | 
or patent, and under what ſeal, wide in Patent, | 


(A.—B.—C. 1, &c.) 


What juriſdiction, franchiſes, exemptions, offices, | | 


impoſitions, c. the — may grant. vide in 


Prerogative, (D. 28, &c 


Market, (C. 1, &c.)— Officer, ( 
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What not. _ * G. 3. 
When it binds his. fucceſſor. 8.3. f 
What grant ſhall be | 
In reſpet of the eſtate of * e king, or the men- 
tioning of it. G. 4. 319 
in reſpect of certainty. - 8. 1. . 339 
What ſhall be void; . | | 
If it be yncertair. 12 8. 6. 321 
If too general. - 151 6 . 324 
If the king be deceiyed ; fs 
By miſinformation of "bis intereſt. - AS 324 
- By falfe ſuggeſtion, - = G.g. 4323 
When a recital is neceſſary. | G. 10. 344 
The king's grant does not enure to a double w. 1 
tent. „. 325 
How the king's grant ſhall be l 8. 12. 335 
When a grant ſhall be preſumed. "=. Gt 0 
Vide ante, (E. 9, Kc.) | | 6 
Fid: more relating to Grant in Annuity, (A. I, &c.)— 
Bim, (D. 2.)—Chimin, (D. 3. pms (0.)— 
Condition, (A. 2, 3.—D. 4.)—Copybeld, (C. I, &c.) 
—Courts, (P. 1.)—Ireland, (D. — B.)— . 


. I, &c.)— Pardon, 


(A.—B.—G. )—Prerogative, (D.24. Kent, (C. 8. ) 


—Tall, (G. 2.) 


Great Seal. 
| Vide Patent, (C, 2.) 
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Steen Goth. 
Vik Conrtt, (G.) 
Guerttfep. (Ille of,) 
Fi. Navigation, (F. 4.) 
Habeas Corpus, 
By what court granted. 5 . 
For what cauſes. Habeas corpus ad N et 5 
ee 6. s B. 
ide poſt, (G. 1, 2. —H. 1 2) 

_ it ſhall be allowed. 22 9 * 
How it ſhall be awarded. - D. 
Hou returned. E. I. 

What ſhall be a good return, | E. 2. 

Vide Mandan, (D. 3, &c. ) . 

What not, E. 2 
When the party ſhall be diſcharged, or remanded, - F. 
Habeas corpus ad faciendum, et recipiendum. . 1. 

Vide ante, (B.)—poft, (H. 1, 2.) a | 

When it ſhall not be allowed. - G.a 
- Haleas corpus ad reſpondendum. — s — H. 1. 

Vide ante, (B. —G. I, 2.) 

To what court. — ue - H. 2. 
* Habeas corpus ad teſti — — 3 1. 
How an habeas corpus, ſhall be made returnable. 3 5 


Bail in an a corpus. Vide Bau, (I.) 


Habendum. 
Vide Fatt, (E. 9, 10.) 


Habere facias Poſſeſſionem. | 
Vide Execution, (A. 5.) 


Habere facias Sciſinam. | 
Vide Execution, (A. 2, 3.) 


- Hamlet. 
Vide Pariſt. 


Hares. 
Vide Tuffices of Peace, (B. 49.) 
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Haven. | 
Vide Chaſe, (H. 1, &c.)—YFuſtices of Peace, (B. 45.) 
Hay. 
Vide Diſmes, (H. 2.) 


Zu Hearing. 
Vide Chancery, (M. —8.— T. 1, &c.— V. 5.) 


Heir, 


Heir. - - | 55 — 
When, and who take by deſcent, and who ſhall be 
heir, who not, vide in Diſcent, (A.—B.—C. 1, 
&c. | | ef Os 
ws ſhall be bound to the debt of kis anceſtor, 
vide Aſſets, (A.—B.)—Covenant, (C. 2.)—Chancery, 
(2 G. 1, &c.—3 P. 1, &c.)—Pleader, (2 E. 1, &c.) 
What goods and chattels go to the heir, vide Biens, (B.) 
Vide more concerning Heir, in Abatement, (F. 9.)— 
Copybold, (D.2.)— Covenant, (B. 2.)—Deviſe, (N. 22.) 
Dat, (G. 5.)—Eſcbeat, (A. 1.)—Eftates, (B. 8.) 
— Guardian, per totum —Ideot, (D. 5.)—Parceners, 
(A. 3.) — leader, (3 D. 13.) | 


Fik ; 


Vide Diſmes, (H. I. 10. 13.) 


Her ald. 
Vide Courts, (E. 3.)—Norroy, (A.—B.) 


Hereditament. 
; By w} 
| What 
Herefy, Hon: 
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343 Fealty 
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What ſhall be. 8 


How puniſhed ; | 8 BB. 3430 | Eu 
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Who have 1 of hereſy * 


' Convocation. - 343 

Archbiſhop. - 343 
Other ordinary. - 343 
Temporal judge. - | 344 

Who have not conuſance. 4 | _ WA 344 


What penalty ſhall be inflited. 345 
| Heriot. 
Vide Cupybold, (K. 18, &c.) 


High Chamberlain, 
Vide Officer, (E. 7.) 
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High Chancellor. 
Vit Chancery, (B. 1.)—Fuſtices, (K. 8.) 
High Tonflable, 
Vide Officer. (E. z.) 


High Steward. 
' Vide Officer, (E. 4, &c.) 


High Treaſurer. 
Vide Officer, (E. 1.)—Puſtices, (K. 8.) 


- High Treaſon, 


2 afin, * I, 2. J—Juſlices, (K. I, &c. —X. I. 
p 3.)—Utlagary, (De = 


Digh-way. 
Vid: Chimin, (A. I, &c.—B. 1, &c,—C. 1, &c.) 


Holy Orders. 
Vide Parſon, (B. I.) 
Homage. 
by what tenures land is holden. 
hat are taken away. 


"ag what. 
Sy anceſtrel. 
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Grand ſerjeanty. 1 1. 349 
Knight's ſervice. - - 6. 1. 3 
What incidents belong to it. 2 6.8. 3 
Remedy for theſe — n 350 
| Fide pi re : ny 1 | | 
Who is compelleble to be a knight. 8.4 38 
Socage. « e 351 
Vide Appeal, (A. LO (M. I, Kc. 34. 18, &c. 
Homine Replegianyo, 
Fide Impriſonment. (L. 4.) 
| Honour. a 
Honour, what ſhall be. — 2 « A 352 
Vide Dignity.—Prerogative, (D. 31.) | 
| * 
Hoſpitals. 4K. 352 
What are diſſolved, nl given ol "the king. - B. 352 
What not. VVV 


Vide Gardias, (G. 4,)-—Perceversy (C. 4.) 


Houſe of Correttion. 
Vide Fuſtices of Peace, (B. A 82.)-- Uſes, (N. 6. * 


Houſehold Officers. 
Vu. Officer, (F.) 


: Hue and Crp. 
vide Hundred, (C. 1, &c.)—Phader, (2 S. 1, &c.) 


Hundred. 


Hundred, to whom it delongs. * * 


| Fide Fuſtices of Peace, (B. 67.) 
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Hundred court. B. 
Vide County, (C. 1, &c.)—Dj Jos on. 5.9 8 
Hue and cry; | . 
How made. 4 C. 
Action againſt the hundred — the St. 17 Mint. 
13 Ed. I; | 
When it lies. - „ 
By whom. | „ „ 
When it does not lle. Ga 


As to the proceeding, declaration, plea, ic. in in 
an action upon the St. of Winton, vide in 
Pleader, (2 S. 1, &c.) 


" How the charge npon the hundred ſhall be 


levied, _. | 0 


Dunting. 


id: Chaſe, (H. 1, &c. 22 (S. 7.)—Fuſiices 
of Peace, = 47. 49. 


Husbany and Wife, | 


Vid: Baron and Feme,— Chancery, (2 M. 1, Kc.) 


Huſlings. 
Vide Courtr, (O. r.) 


Idemptitate Nominis- 


When it lies. | „„ | 4 
| T'veot. 

Ideot, who ſhall be. „„ og 

Lunatick, c. | 4 


The king ſhall have the n of them. 
What intereſt the king has. 
How a commiſſion for an ideot, lunatick, be. 
ſnall be granted, vide i in 1 ( 3 — 


Acts dy a non compos; - 
What are void. EL - 
What only voidable. - 5 


What he may do, if he becomes ſane, 
Vide Chancery (3 

How avoided ; 80%) 
By the king upon office. 
By the heir. 
When they ſhall not be da 
What acts he may do. 

Vine — (D. 5.) 
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Vide Amendment, per totum.—Pleader, (E. 39.) 


Jertey. (Iſle of) 
Vide Navigation, (F. 3.) 


C 


 Fetſan, 
Vide Wreck, (A.) 


Imparlance. I y 


Vide IE $1 (I. 19, 20. )—1rformation, (D. 5. 20925 i R 
: TR. — I, — 5 


e 5 
FVide Parliament, (L. 18, &c.) 


Vid. Deviſe, (N. 12, 13.) 5 * 


Importation. 
"ide Trade, (A. 4.—C. 2.) 


 Impoſitions. 
Fide Prerogative, (D. 48.) 
| Impreſſion, 
Vide Money, (B. 3.) 


Impriſonment. fo 
What ſhall be a priſon. - - A. 
Common gaol. - 4". - i 
Marſhalſea priſon. — 3 

Fleet. — -. 38 
Vide Chancery, (B. 8. | 

Newgate. = - „ 
Gaoler, who ſhall be. 1 5 | . 
Impriſonment, what ſhall be. - 
What is a cauſe for impriſonment ; -, 


Lawful proceſs ; 
Proceſs founded upon a record. | - 
Founded upon a ſuggeſtion. - 
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Proceſs out of a lawful court. H. z. 
Authority of law: ; 5 
What ſhall be ſufficient. - H.4 
What not. — „ 
Lawful warrant. H. 6. 


What ſhall be an arreſt, vide "16 Had (c. 
12.) 
What a good warrant for the ſecurity of the 
e, vide Forceable Entry, (D. 18.) | 


| What ſhall be a lawful warrant. 
What will be a juſtification to an officer, thoogh 
not duly awarded. - . 
What not. PEPE 2 
How a priſoner ſhall be uſed. - 


What is not a good cauſe for impriſonment. 
Vide ante, (H. 5.) 


Remedy for falſe impriſonment L 4 

By indictment. 
Vide Indietment, (D.) 

By action. 2 
Vide Pleader, (3 M. 22, oF | 

By writ de odio et atid. 

By bomine replegiando. £ 
Vide Pleader, (3 K. 1, &c.) 

By diſcharge for want of proſecution. - 


When delivered out of priſon. 


When a man may be delivered out of priſon by: 


bail, vide in Bail. 
When upon an habeas corpus, vide Habeas * 
By conſent of the party. =«< | - 
By breaking priſon, 
What ſhall be an eſcape out of priſon, and the 
\ , remedy for it, vide in Eſcape, (B. 1, &c.— 


C.—D. 
What 2. be a reſcue, vide Neſcous, * — 
Juice, (R.) | 
Jmpropriation. 
_ Vide 4 (E.) 
In Caſu roviſo; 


Vide Dum fuit infra Ætatem, (D.) 


Incivent. 


Yide Condition, (C. 10.)—Courtr, (P. 4.)—Franchiſes, 


(F. 10, &c. Grand (E. 11,)—Homa 238 2, 3.9 
Vol. 1 3 


Parcaers, 
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Parceners, A. 3, &c. ND oe (G. 23. ; 
Rent, (C. 4.) | 
** | | 
Jn Conſimili Caſu. 
Vide Dum fuit infra Alatem, (E.) 
| Jncumbrance. 
| Vide Chancery, (4 A. 10.—4 I. 3, &c.) 
. 12 Indenture. 
| Fide Fait, (C. 1, 2.) 
Indicavit. 
Indiſtment. | 
SER Indictment, what ſhall be. - A. 385 
' Preſentment, what. — — B. 3385 
When neceſſary. 8 385 p 
For wliat offence an indiẽtment 1 D. 386 
Vide Information, (B.). 
For what, not. - . 388 
When an indictment againſt feveral is: good. 1 391 
The form of an indictment. - G. 391 
It ought to have certainty ; | N 
Of the party. „ 391 4 
Vide Abatement, (F. 22, Ke.) 
Of the time, and place. — . 2. 393 
Vide ante, (G. 1. 4 | 5 : | 
/ Of the offence; . 1 c | 5 
What ſhall be uncertain. | - G.z 394 
And not ſupplied by innuendo. a 8. 4. 6 Fe 
What is a ſufficient certainty. - G.s. 94 F, 
Ought to have proper terms of law. - G.6. 39 
When quaſhed, if deficiert. = - H. 400 
Proceſs upon an indiftment. -- - I. 407 
Confeſſion. | - XK. 404 
Traverſe. . 5 fi * . 5 L. „ 
Phd wn uſtices — Fuſtices of Peace, 13. 
— 4 M. 495 
. 7 s, (W. 1 Kc.) 2 of Peace, (D. 14. ) 
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pn, of Pee, (D. 15.) : 
? uſtices eace, 15. - 
2 upon an indictment, vide Exror, (B.) 
For more — Fa > _ - 
7 for a tracy, (C. 4. ? t 2 
4 a FT ed oy (2 988 
(G. = My pk Any Wann, + Px ng 
Nu H 104, 705.—D LI (26-3 
| Parliament, (L. I 3.)— Reſcous, (D. 3.0 3 


vid Fan, (E. 2.) 
Jnducement. 


Vile Pleader, (C. 31. 43. 82.—E. 10.—G, 14. 20, 21. 
— 0. 15.) 


— 


Jnvuttion. 
Vide Efelife, (L.) 
Infant. 
Vide Enfant. Adminiſtration, (E—F.) Voucher, (D. 2.) 


Information. 


when it 1 5 e 
By the attorney general. 
Ex Mei 5 
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By common informer. „ 
Vide Adio by Dui tam, Ec. in Action upon 8 


tute, (E. 1, 2. 
For what offences it lies. - | - 
Vide Inditment, (D.) 
F. or what, not, - - 
Form of proceeding z _ Ch 
; Proceſs. : : - - 


The information ought to be certain. | 
Ought to alledge the offence according to the words 


of the ſtatute, c. | - 
How the information ſhall be quaſhed. - 
Imparlance, and plea. - - 
Replication, toc, | _— - 
Trial, judgment, Ur. — . 
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Vide more of e in Aftion, (K. a.) — Amend: 
ment, (2 C. 2.)—Gardian, (H. 4.)—Offcer, (K. 13. 3 
— Parliament, (L. 12. = Brarepative * 72, &c. 
— 2220 * (C. 3: 5 | 


„„ Ingrefing, | 
Pit Fine, (G. . Fe of Peace, (B. 40, 41.) 


"2 Inhibition. 
Vide Præroative, (D. 34, &c.) 


Jnjunttion, 
Vide Chancery, (D. 8, &c.) 


Inmates, 
Vide Juſticer of Peace, (B. 85.) 


In mitiori Senſu. 


Vide Achion upon the Caſe for Defamation, (F. 16, &c.) 


Jnn-keeper, | 
Vide Afi upon the Cafe for N, ence, (B. 1, Ke. 
Faftices of ns — ( a 2 
Innuendo. 


Vid Action upon the Caſe for * (8. 10.) 
— * 4.) 


. Es 
Vide Enqueſt. 


Jnquiry, (Writ of.) 


Vide Amendment, (8. — (P. 14.) —Pleador, 


(Z. r, &c. 


= Inquiſition, 


K. 12.) — U, (N. 16, &c.) 
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Inrolment. 


Vide Bargain and Sale, (B. 5, &c.)—Fine, (G. 3,)— 
s 2 (G. 22. — Pau, (E.) —Pepery, (B. 0 
I1.) | | | 


Jnſimul Computaverunt, 
Vide Pleader, (2 G. 11.) 


Inſpettion. 
Vide Trial, (B. 1, &c,) 
 FInftitution. | 
Vid: Eſpgliſe, (l.) 


Inturance. 8 
Lide Merchant, (E. 9. 10.) 


Jnſurrettion. 
Vide Viſcount, (C. 2.) 
Intendment. . 
Vide Pleader, (C. 25.—8. 31, Kc.) 


| 


Intent. 


ue Chancery, (3 A. 1, Ke. —3 Z. 12.) —4 H. 7.) — 
Drvife, (N. 24.) —Pleader, (C. 46, 58.) 


Intereſt of Money. 
Fide Claxcery, (3 8. I, &c.—3 V. 9.) 
Anterlineation. 
b Vide Abajement, (H. 1.) Fan, . 3 
| Interlocutory order. 
Vide Chancery, (V. 


Interpleader. | 
Vid Chancery, (3T.) 
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Jnterrogatories. 
Vide Chancery, (E. 5.) R 
Inteffate. 2 
Vide 3 (J. N (3 D- 0 
I, &c.) Ri 
Intire Tenancy, : 
Vide Abatement, (F. 13.) 
| Antruſion. 

_ upon the king. Fide Prerogative, (D. 7r, 
tener ward Vide Gardian, (H. 6.) hy 
| Inventory. | F 


Vide . (B. 7, 8.)——Probibition, (8. rg.) | 


Joinder in Attion. 
Fide Abatement, . 8, &c.—F. 4, &c. )—Baron and 
Feme, (V. &c.)— Chancery, (2 M. 1, 2.—3 V. 1, 
e (A. 4, S.) 
Vide Abatement, (E. 12.—F. 8.) 


Joint⸗tenant. 
vids Abatement, (E. . )—Charcery, (3 v. 2 
E Dtviſe, os 7—N. 8. )—Eflates, — &) 
5 Jointure. 
Fide Chancery, EZ 3,5 Dower, (E. 1, 2.) 
plas PEE 3 3.) (E. 1, 2.) 
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A diſtin realm. A. 
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By act of parliament made here. B. 1. 
By other laws here. 0 B. 2. 
Parliament in Ireland, - - . 
Grant by the king concerning Treland. - D. 
Creation of biſhops there. = E. 
Uſage there conſidered in judgments. . 
Remedy in England; | 
By error, appeal, &. - 8. 
Tllands, 
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"We. 


Tide 333 (0. 2.) Appeal, (G. 13.) — Droit, 
(C. 5.) —Plcader, (E. 13, 14. -R. I, &c.—8. 26. 


39. 49. 5 


Judge. 


u- Copybold, (R. 2.)—Coanty, (C. 2.)—Courts, (B. 4. | 


—C. 2.—E. 1.-P. 16.) — Hereſy, (B. 4, 5.) — Ju- 
tices, (I. 1, &c.) | 


Judge and 2 * Franchiſes, (D. 9.) — Jaſlices, 
3. ü 


* 
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Fide Abatement, (I. 14, 15. 36. — Accompr, (E. 15. — 


Amendment, (R.) — Annuity, (G.) — Appeal, (G. 15.) 
— Aſfiſe,(B. 26.) — Attachment, (G.) — Attaint, (C. 6.) 
— Audita Duerela, (E. 7.) — Bail, (R. 10.) — Chan- 
cery, (3 W.) — Court, (P. 13.) — Dett, (A. 2.)— 


Droit, (C. 6.)— Error, (C.) — Fine, (H. 7.)—1rditt- 


ment, (N.) — Information, (D. 7.) — Ireland, (F.) — 
Juſtices, (X. 1, 2, 3.)—Fuftices of Peace, (B. 106. 
—D. 15.) — Parliament, (L. 5. 40, &c.)— Patent, 
(F. 8.)—Plader, (E. 42.—M. 1, &c.—8. 44. 
Y. 1, &c.— Z. 6.—2 D. 15, 16.—2 E. 5.—2 S. 13. 
—12 V. 17.—2 W. 12, 13. 15. 36, &c. 51,2 X. 12. 
—2 V. 19.—2 Z. 4.—3 A. 7.—3 B. 7. 20.—3 D. 
—3 F. 4.—3 J. 11.—3 K. 29.—3 I. 3, &c. 18.— 
3 N. 5.—3 O. 22.)—Prerogetive, (D. 77. 90.) 
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Duo Warranto, 0. 5. in, (B. * 
l 


Judicature. 
Vide Courti.— Parliament, (L. I, &c. * 
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What weights ſhall be uſed throughout the 


Vid. Juſtices of Peace, B. go.) 
Averdu pois, 

Vide Fuftices of Peace, ( B. 90.) 

What meaſures; vide Fuſtices of Peace, (B. 91, 


3.) 


| Wine l icence; 4 Fuſlices of Peace, (B. 100.) 
Aſſiſe of wine; wide Fuſtices of Peace, (B. 98.) 


Aſſiſa panis et cervi iſiæ. 
Fide Juſlices of Peace, (K. 94. * 


Deceit. 


apt Juſlices . (B. 85. 95- 99.) 
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Common nuſance; 53 
| What ſhall be. 2 L. 12. 688 
2 What not. - L. 13. 689 
| Fide Afton upon the Cafe for @ Marc 7 a 
Juriſdiction by ſeveral ſtatutes. »- L. 14. 689 
Vide Fuftices of Peace, (B. 42, 43. 44s 45, 46, | 
49. 84, 85: 89. ans + | 
Officers in a —— ä - M. 692 
Steward: M. 1. 692 
3 (C. 5.— —R. 3. 5, &c.) 3 ; 
Bailiff, - M.2. 692 
| Reeve. | — | % M$ od 
* Ale-conner. - NM. 4. 993 
Conſtable; | | TY ln HS 
Chicf conſtable. wo „ 5 
Petit conſtable; how choſen. NI. 8. 4 
Who ſhall be a conſtable. ; „ 
| He may make a Deputy, vid Aer, (D. I.) = 
The duty of a conſtable ; | 
i To take: an oath, -- - 
mw hey the peace. a 


execute proceſs, —Purſue with REY 
&y- —Preſent affrays, c. Pro- 
watch, and hue and cry. 
Penalty for neglect. : 
Fine in a lect; 
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When a fine may be impoſed. _ 1. 
Proclamation upon pain. N. 2. 6 
For what cauſe, - N. 3 7% 
In what manner; | | i 
Muſt be aſſeſſed ſeverally. VN. 4. 70 
Muſt be reaſonable. — N. 4. 701 
How a fine ſhall be collected and ds; to the ke | 
| king, vide in Prerogative, (D. 51, &c. 1 
Amerciament ; - 0. 70 
When it may be impoſed. In a leet. D. 1. 7 
How affegred. . - | „ 9 
1 When upon a town, county, c. - 0.3. | 901 
| In actions FE f 
When a plaintiff or demandant, defendant pr = 
tenant, c. ſhall not be amerced. ' O. 4. 704 
When a plaintiff or demandant ſhall be amerced,. 0. Sf 
When a tenant or defendant. - 0.6. 70g 
When there ſhall be a 8 g;7s | AS X 
Againſt the plaintiff. -. 0. 706 
Againſt the defendant. - - - 0.8. 55 
When ſeveral amerelaments are alowed. - 0.9, 07 
Remedy for an amerciament z 1 | | We PART 
By diſtreſs. 2 O. 10. 708 
When and bew it fall be affeered, wide ante, (@2 ) Wh 
— ide Difereſs, (A. 1, * 3. ) 5 


By debt. | - O. 11. 798 
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Reference Reference 


As to che law in writing or ſtatute law, and the 
laws and uſages of parliament, vi Parliament, 
(G. I, &c.— H. 1, &c. : 

As to the canon and civil law, allowed in the ec- 
cleſiaſtical courts, in the admiralty, and the 
court of Chivalry, vide Admiralty,-Conons— 
Courts, (E. 1, &c,) . 


dy Letter by 
and 2 * 
| Legacy. | 
ide Alminifration, (C. 3. 5, Ke che, (i 6. 
3s _— 3, Kc.—3 Y. 1, e 
(8. 17.) 
_ Legate, 
Fi Chong 39.3 Kt. 73 T. * 
Leproſy. | 
ſy. | - | - A. 
kon Narained. : 98 er B. — 
Letter of attorney. Vide Attorney, (C. L c. . 8 
Letters patent. Jide Patent. 
Letter to a peer. Vide Chancery, {D. 2.) 
_ __  Levari factas, ' 
Vid * To, 13. — Executios, (O. 3. — Pro- 
40% (E. 4.) Stajyte-Staple, (D. 3.) 
| Level. 
Jide Sewers.” 
- Levitical Degrees, 
Vide Baron and Feme, (B. 4.) 
: Levying War. 
| Vide Juice, (k. 4.) 
Lep, 5 
What lass are allqued in England. A. 710 
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Reference Reference 


As to the crown 1 vide Fuſlices, _ uſtices 0 
Peace. — Action, (D. 1.) * * * 

As to the prerogative law, vide Preregative. 

As to lex Forgſtæ, vide Chaſe. 

As to lex mercatoria, vide Merebant, (D.) 

As to the laws of Ireland, vide 3 

As to the laws of Scotland, vide Scotland. 

— 8 the laws of Jerſey, Guernſey, Man, Ge. vids 

avigation, (F. 2, 3, 4, F.) 
| —_ to the laws of the plantations, vide Navigation, 
(G. 1, &c.) 

As to the laws in Wala, vide Wakes. ; 
The original and grounds of the comman law. 
What realms are governed by 1 laws of England. 
Profeſſors of the law; 

Apprentices. a - 

Serjeants of the law; 

How created. 

| What privileges belong to * 
Act of law. Pide Condition, (L. 13. 
Authority of law. Vide Impriſonment, (H. 4, &c.) 
Enacting of laws. Vide Parliament, (G. 10, &c.)— 

R. 3, &c. 2 (D. 1.) 


Ley⸗Ulager. 
fide Wager of Law. 
5 | Libel, 

Libel ; what ſhall be. - | L 
In defamation of the government. - 
Of a magiſtrate. - - 
Qf a private perſon. — - 

Publication; - - 

What ſhall be. * - 
What not. — - 

Libeller; — - 

Who is not. 5 * - 


If done in a courſe of juſtice. 
How puniſhed; | 
By the common law. - 


By ſtatute ; 
Who are within the 8. N. I. and 2 K. 3.5. 


Vide Scandalum Magnatum in Action upon the 
Caſe for Defamation, (B. 1, &c.) 

What remedy is provided. - 
Liberate. 


Vide Statute-Staple, (D. 6.) | 


Libertate probanda. 
Vide Villenage, (C. 3.) 
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